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This section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect, most 
of which are keyed to and codilied in 
the Code of Federal Regulations, which is 
published under 50 titles pursuant to 44 
U.S.C. 1510. 

The Code of Federal Regulations is sold 
by the Superintendent of Documents. 

Prices of new books are listed in the 
first FEDERAL REGISTER issue of each 
week. 


DEPARTMENT OF AGRICULTURE 

Animal and Plant Health Inspection 
Service 

7 CFR Part 301 

[Docket No. 92-033) 

Mexican Fruit Fly; Addition of 
Regulated Area In Los Angeles 

agency: Animal and Plant Health 
Inspection Service. USDA. 

action: Interim rule and request for 
comments. 


summary: We are amending the 
Mexican fruit fly regulations by 
designating an additional portion of Los 
Angeles County. California, as a 
regulated area and by imposing certain 
restrictions on the movement of 
regulated articles from this regulated 
area. This action is necessary on an 
emergency basis to prevent the spread 
of the Mexican fruit fly to noninfested 
areas of the United States. 

DATES: Interim rule effective March 27, 
1992. Consideration will be given only 
to comments received on or before June 
1.1992. 

addresses: To help ensure that your 
comments are considered, send an 
original and three copies to Chief, 
Regulatory Analysis and Development, 
PPD, APHIS, USDA, room 804, Federal 
Building, 6505 Belcrest Road, 

Hyattsville, MD 20782. Please state that 
your comments refer to Docket Number 
92-033. Comments received may be 
inspected at USDA, room 1141, South 
Building, 14th Street and Independence 
Avenue SW., Washington, DC. between 
8 a.m. and 4:30 p.m., Monday through 
Friday, except holidays. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Mike B. Stefan, Operations Officer, 
Domestic and Emergency Operations, 
PPQ, APHIS, USDA, room 640, Federal 


Building, 6505 Belcrest Road, 

Hyattsville, MD 20782, (301) 436-6247. 

SUPPLEMENTARY INFORMATION: 

Background 

The Mexican fruit fly, Anastrepha 
ludens (Loew), is a destructive pest of 
citrus and many other types of fruits. 
The short life cycle of the Mexican fruit 
fly allows rapid development of serious 
outbreaks that can cause severe 
economic losses in commercial citrus- 
producing areas. The Mexican fruit fly 
regulations, contained in 7 CFR 301.64 et 
seq. (referred to as the regulations), 
quarantine infested states, designate 
regulated areas, and restrict the 
interstate movement of regulated 
articles from regulated areas in order to 
prevent the spread of the Mexican fruit 
fly to noninfested areas. 

On January 7,1992, we quarantined 
the State of California and designated a 
portion of Los Angeles County, near 
Maywood, as a regulated area (57 FR 
519-522) because that area had been 
found to be infested with the Mexican 
fruit fly. 

Recent trapping surveys by inspectors 
of California State and county agencies 
and by inspectors of the Animal and 
Plant Health Inspection Service (APHIS) 
reveal that infestations of Mexican fruit 
fly have been discovered in additional 
areas of Los Angeles County, near 
Norwalk and Bellflower. 

The regulations in § 301.64-3 provide 
that the Deputy Administrator of APHIS 
for Plant Protection and Quarantine 
shall list as a regulated area each 
quarantined State, or each portion of a 
quarantined State, in which the Mexican 
fruit fly has been found by an inspector, 
in which the Deputy Administrator has 
reason to believe the Mexican fruit fly is 
present, or that the Deputy 
Administrator considers necessary to 
regulate because of its proximity to the 
Mexican fruit fly or its inseparability for 
quarantine enforcement purposes from 
localities in which the Mexican fruit fly 
occurs. Less than an entire quarantined 
State will be designated as a regulated 
area only if the Deputy Administrator 
determines that: 

(1) The State has adopted and is 
enforcing a quarantine and regulations 
that impose restrictions on the intrastate 
movement of the regulated articles that 
are substantially the same as those 
imposed with respect to the interstate 
movement of these articles; and 


(2) The designation of less than the 
entire State as a regulated area will 
otherwise be adequate to prevent the 
artificial interstate spread of the 
Mexican fruit fly. 

Accordingly, we are expanding the 
regulated portion of Los Angeles 
County, California. Expanded, the 
regulated area includes that portion of 
the county near the Maywood area 
bounded by a line drawn as follows: 
Beginning at the intersection of San 
Pedro Street and Interstate 10; then east 
on Interstate 10 to where it becomes 
Interstate 60; east on Interstate 60 to its 
intersection with Garfield Avenue; then 
south on Garfield to its intersection with 
Whittier Boulevard; then southeast on 
Whittier Boulevard to its intersection 
with Santa Fe Springs Road; then 
southwest on Santa Fe Springs Road to 
its intersection with Bloomfield Avenue; 
then south on Bloomfield Avenue to its 
intersection with State Highway 91; then 
west on State Highway 91 to its 
intersection with Atlantic Avenue; then 
nort on Atlantic Avenue to its 
intersection with Imperial Highway; 
then west on Imperial Highway to its 
intersection with Central Avenue; then 
north on Central Avenue to its 
intersection with Adams Boulevard; 
then northwest on Adams Boulevard to 
its intersection with San Pedro Street; 
then north on San Pedro Street to the 
point of beginning. 

There does not appear to be any 
reason to designate any other regulated 
areas in California. California has 
adopted and is enforcing regulations 
imposing restrictions on the intrastate 
movement of the regulated articles that 
are substantially the same as those 
imposed on the interstate movement of 
regulated articles under this subpart. 

Emergency Action 

Robert Melland, Administrator of the 
Animal and Plant Health Inspection 
Service, has determined that an 
emergency situation exists that warrants 
publication of this interim rule without 
prior opportunity for public comment. 
Immediate action is necessary to 
prevent the Mexican fruit fly from 
spreading to noninfested areas of the 
United States. 

Since prior notice and other public 
procedures with respect to this interim 
rule are impracticable and contrary to 
the public interest under these 
conditions, there is good cause under 
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U.S.C. 553 to make it effective upon 
signature. We will consider comments 
received within 60 days of publication of 
this interim rule in the Federal Register. 
After the comment period closes, we 
will publish another document in the 
Federal Register, including a discussion 
of any comments we receive and any 
amendments we are making to the rule 
as a result of the comments. 

Executive Order 12291 and Regulatory 
Flexibility Act 

We are issuing this rule in 
conformance with Executive Order 
12291, and we have determined that it is 
not a “major rule.” Based on information 
compiled by the Department, we have 
determined that this rule will have an 
effect on the economy of less than $100 
million; will not cause a major increase 
in costs or prices for consumers, 
individual industries, Federal, State, or 
local government agencies, or 
geographic regions; and will not cause a 
significant adverse effect on 
competition, employment, investment, 
productivity, innovation or on the ability 
of the United States-based enterprises to 
compete with foreign-based enterprises 
in domestic or export markets. 

For this action, the Office of 
Management and Budget has waived the 
review process required by Executive 
Order 12291. 

This interim rule restricts the 
interstate movement of regulated 
articles from a portion of Los Angeles 
County in California. Within the 
regulated area there are approximately 
459 small entities that may be affected 
by this rule. These include 120 fruit and 
produce stands, 3 farmers’ markets, 5 
growers of lemons and oranges on 4 
acres, 5 wholesale distributors, 75 
nurseries. 250 mobile vendors, and 1 
processor. These 459 entities comprise 
less than one percent of the total 
number of similar entities operating in 
the State of California. Most of the sales 
for these entities involve local intrastate 
movements. Also many of these entities 
sell other items in addition to the 
regulated articles so that the effect, if 
any. of this rule on these entities 
appears to be minimal. The effect on 
those few entities that do move 
regulated articles interstate will be 
minimized by the availability of various 
treatments that, in most cases, will 
allow these small entities to move 
regulated articles interstate with very 
little additional cost. 

Under these circumstances, the 
Administrator of the Animal and Plant 
Health Inspection Service has 
determined that this action will not have 
a significant impact on a substantial 
number of small entities. 


Paperwork Reduction Act 

This rule contains no new information 
collection or recordkeeping 
requirements under the Paper Reduction 
Act of 1980 (44 U.S.C. 3501 et. seq.). 

Executive Order 12372 

This program/activity is listed in the 
Catalog of Federal Domestic Assistance 
under No. 10.025 and is subject to 
Executive Order 12372. which requires 
intergovernmental consultation with 
State and local officials. (See 7 CFR 
3015, subpart V.) 

Executive Order 12778 

This emergency rule expands the 
regulated area of Los Angeles County, 
California, and imposes certain 
restrictions on the movement of 
regulated articles from this area because 
of infestations of the Mexican fruit fly. 
This rule preempts State or local laws, 
regulations, or policies, unless those 
laws, regulations, or policies are 
consistent with and do not exceed the 
restrictions imposed by this rule. No 
retroactive effect is to be given to this 
rule. This rule does not require 
administrative proceedings before 
parties may file suit in court. 1 

List of Subjects in 7 CFR Part 301 

Agricultural commodities, Mexican 
fruit fly. Plant (Agriculture), Plant 
diseases and pests, Quarantine, 
Transportation. 

Accordingly. 7 CFR part 301 is 
amended as follows: 

PART 301—DOMESTIC QUARANTINE 
NOTICES 

1. The authority citation for part 301 
continues to read as follows: 

Authority: 7 U.S.C. 150bb, 150dd. 150ee, 
150ff; 161,162. and 164-167; 7 CFR 2.17, 2.51, 
and 371.2(c). 

§301.64 [Amended] 

2. In. § 301.64-3, paragraph (c), the 
entry for California is revised to read as 
follows: 

§ 301.64-3 Regulated areas. 

t « • • * 

(C) • * * 

California 

Los Angeles County 

That portion of the country near the 
Maywood area bounded by a line drawn a9 
follows: Beginning at the intersection of San 
Pedro Street and Interstate 10; then east on 
Interstate 10 to where it becomes Interstate 
60; east on Interstate 60 to its intersection 
with Garfield Avenue: then south on Garfield 
to its intersection with Whittier Boulevard; 
then southeast on W'hittier Boulevard to its 
intersection with Santa Fe Springs Road; then 


southwest on Santa Fe Springs Road to its 
intersection with Bloomfield Avenue; then 
south on Bloomfield Avenue to its 
intersection with State Highway 91; then 
west on State Highway 91 to its intersection 
with Atlantic Avenue: then north on Atlantic 
Avenue to its intersection with Imperial 
Highway; then west on Imperial Highway to 
its intersection with Central Avenue; then 
north on Central Avenue to its intersection 
with Adams Boulevard; then northwest on 
Adams Boulevard to its intersection with San 
Pedro Street; then north on San Pedro Street 
to the point of beginning. 

Done in Washington. DC, this 27th day of 
March 1992. 

Robert Melland, 

Administrator, Animal and Plant Health 
Inspection Service. 

[FR Doc. 92-7477 Filed 3-31-92; 0:45 am) 

BILLING CODE 3410-34-M 


Animal and Health Inspection Service 
7 CFR Part 319 
[Docket No. 92-014] 

Importation of Apricots, Persimmons, 
and Pomegranates from Sonora, 
Mexico 

agency: Animal and Plant Health 
Inspection Service, USDA. 
action: Final rule. 

SUMMARY: This rule allows apricots, 
persimmons, and pomegranates to be 
imported into the United States from 
certain municipalities in Sonora. 

Mexico. This action is warranted 
because these municipalities are free of 
certain injurious insect pests that attack 
the fruits. Apricots, persimmons, and 
pomegranates were not previously 
allowed to be imported from Mexico 
because of the existence of various fruit 
flies in that country and the lack of a 
suitable treatment to eliminate the fruit 
flies from these fruits. This action will 
provide importers and consumers in the 
United States with additional sources of 
apricots, persimmons, and 
pomegranates. 

EFFECTIVE DATE: March 27.1992. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Frank Cooper, Senior Operations 
Officer. Port Operations. PPQ, APHIS, 
USDA. room 639-C, Federal Building, 
6505 Beicrest Road. Hyattsville. MD 
20782; (310) 436-5231. 

SUPPLEMENTARY INFORMATION: 

Background 

The regulations in 7 CFR 319.56 et. 
seq. (referred to below as “the 
regulations”) prohibit or restrict the 
importation of fruits and vegetables into 
the United States from certain foreign 
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countries and localities to prevent the 
introduction and dissemination of 
injurious insects that are new to or not 
widely distributed within the United 
States. 

Section 319.56-2, paragraph (e), cf the 
regulations provides, among other 
things, that fruits and vegetables may be 
imported into the United States without 
treatment for certain injurious insects 
that attack the fruit or vegetable, if the 
fruit or vegetable is imported from a 
“definite area or district” of the country 
of origin that is free from those injurious 
insects. Paragraph (f) of § 319.56-2 
contains criteria for importation of fruits 
and vegetables from a definite area or 
district. 

Paragraph (h) of 5 319.56-2 states that 
the Administrator has determined that 
the following municipalities in Sonora, 
Mexico, meet the criteria of § 319.56-2 
(e) and (f) with regard to the insect pests 
Cerotitls capitata, Anastrepha ludens, 

A. serpentina, A. obliqua , and A. 
fratereulus: Altar, Atil, Caborca. Carbo, 
Empalme. Guaymas, Hermosillo. 
Pitiquito, Puerto Penasco, and San 
Miguel. Paragraph (h) further provides 
that apples, grapefruit, oranges, peaches, 
and tangerines may be imported from 
these areas without treatment for the 
insect pests named. 

In a document published in the 
Federal Register on January 9.1992 [57 
FR 846-847, Docket 91-194], we 
proposed to also allow apricots, 
persimmons, and pomegranates to be 
imported from these areas without 
treatment for the insect pests named. 

Comments on the proposed rule were 
required to be received by the Animal 
and Plant Health Inspection Service on 
or before January 20,1992. We did not 
receive any comments by this date. 

Based on the rationale set forth in the 
proposed rule, we are adopting the 
proposed rule as a final rule. 

Effective Date 

Mr. Robert Melland. Administrator of 
the Animal and Plant Health Inspection 
Service, has determined that this 
rulemaking proceeding should be 
expedited by making this rule effective 
upon signature. This rule relieves 
restrictions on the importation of 
apricots, persimmons, and 
pomegranates from municipalities in 
Sonora, Mexico, that have previously 
been determined to be free of certain 
insect pests that attack the fruit. Prompt 
implementation is necessary for the final 
rule to be effective in time for the spring 
shipping season for the fruit. This 
rulemaking will benefit interested U.S. 
importers, distributors, and retailers by 
allowing them the opportunity to import, 
distribute, and sell Mexican apricots, 


persimmons, and pomegranates. It also 
will provide U.S. consumers with 
additional sources of these fruits. 

Executive Order 12291 and Regulatory 
Flexibility Act 

This rule has been reviewed in 
conformance with Executive Order 
12291, and we have determined that it is 
not a “major rule.” Based on information 
compiled by the Department, we have 
determined that this rule will have an 
effect on the economy of less than $100 
million; will not cause a major increase 
in costs or prices for consumers, 
individual industries. Federal, State, or 
local government agencies, or 
geographic regions; and will not cause a 
significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

This rule allows fresh apricots, 
persimmons, and pomegranates to be 
imported into the United States from 
certain municipalities in Sonora, 

Mexico. Small entities that could be 
affected by this action include importers 
of apricots, persimmons, and 
pomegranates, and domestic growers, 
distributors, and retailers of these fruits. 

We anticipate, however, that the 
economic impact on these entities will 
be significant, based on the amount of 
apricots, persimmons, and 
pomegranates that we expect to be 
imported from the specified 
municipalities. 

The United States produces 
approximately 19,000 tons of fresh 
apricots annually. Approximately two- 
thirds of all fresh apricots are produced 
in California. Mexico produces about 
5,500 tons of apricots annually, with 
Sonora producing 730 tons. Sonora 
estimates it will export close to 300 tons 
of fresh apricots to the United States 
annually, which represents 1.6 percent 
of total U.S. production and 2.4 percent 
of California production. 

California produces approximately 99 
percent of the 20,000 tons of 
pomegranates grown in the United 
States each year. Mexico produces 4,342 
tons annually, while Sonora produces 
640 tons. It is not known what portion of 
Sonoran pomegranates will be exported 
to the United States. However, if all 
Sonoran pomegranates were sent to the 
United States, they would comprise only 
3.3 percent of the total U.S. crop. 

Sonora is the dominant persimmon 
producer in Mexico. This region 
produces 235 of the 255 tons of Mexican 
persimmons grown each year. Again, 
California produces almost 100 percent 


of the 3,700 tons of persimmons each 
year in the United States. If the entire 
235 tons of Sonoran persimmons were 
shipped to the United States, it would be 
about 6.4 percent of the total U.S. 
supply. 

Under these circumstances, the 
Administrator of the Animal and Plant 
Health Inspection Service has 
determined that this action will not have 
a significant economic impact on a 
substantial number of small entities. 

Executive Order 12778 

This final rule allows apricots, 
persimmons, and pomegranates to be 
imported into the United States from 
certain municipalities in Sonora, 

Mexico. State and local laws and 
regulations regarding apricots, 
persimmons, and pomegranates 
imported under this rule would be 
preempted while the fruit is in foreign 
commerce. Fresh apricots, persimmons, 
and pomegranates are generally 
imported for immediate distribution and 
sale to the consuming public, and would 
remain in foreign commerce until sold to 
the ultimate consumer. The question of 
when foreign commerce ceases in other 
cases must be addressed on a case-by¬ 
case basis. No retroactive effect is to be 
given to this rule. This rule does not 
require administrative proceedings 
before parties may file suit in court. 

Paperwork Reduction Act 

This rule contains no new information 
collection or recordkeeping 
requirements under the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
seq .). 

Executive Order 12372 

This program/activity is listed in the 
Catalog of Federal Domestic Assistance 
under No. 10.025 and is subject to 
Executive Order 12372, which requires 
intergovernmental consultation with 
State and local officials. (See 7 CFR part 
3015, subpart V.) 

List of Subjects in 7 CFR Part 319 

Agricultural commodities. Fruit, 
Imports, Plants (Agriculture). Plant 
diseases and pests, Quarantine, 
Transportation. 

Accordingly, we are amending 7 CFR 
part 319 as follows: 

PART 319—FOREIGN QUARANTINE 
NOTICES 

1. The authority citation for part 319 
continues to read as follows: 

Authority: 7 U.S.C 150dd 150ee. 150ff. 151- 
167; 7 CFR 2.17, 2.51. and 371.2(c), unless 
otherwise noted. 
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§ 319.56*2 I Amended] 

2. In § 319.56-2. paragraph (h) is 
amended by adding the word “apricots.’' 
immediately after the word “Apples,”; 
and by adding the words “persimmons, 
pomegranates,” immediately after the 
word “peaches,”. 

Done in Washington. DC. this 27th day of 
March 1992. 

Robert Melland. 

Administrator, Animal and Plant Health 
Inspection Service. 

1FR Doc. 92-7478 Filed 3-31-92; 8:45 am) 

BILLING CODE 3410>34-M 


Agricultural Marketing Service 

7 CFR Part 981 
(Docket No. FV-92-005IFR] 

Handling of Almonds Grown in 
California; Salable and Reserve 
Percentages for the 1991-92 Crop 
Year 

agency: Agricultural Marketing Service, 
USDA. 

action: Interim final rule with request 
for comments. 

summary: This interim final rule 
establishes and invites comments on a 
revision of the salable and reserve 
percentages for marketable California 
almonds received by handlers during the 
1991-92 crop year [July 1-June 30). The 
Almond Board of California (Board) 
unanimously recommended increasing 
the salable percentage from 90 to 100 
percent and decreasing the reserve 
percentage from 10 to 0 percent. Half of 
the reserve will be released upon 
publication of this rule and the 
remaining half will be released on May 

1,1992. This action relaxes restrictions 
on handlers and is necessary to provide 
a sufficient quantity of almonds to meet 
trade demand and carryover needs. 
EFFECTIVE DATE: April 1, 1992. 

Comments must be received by May 1, 
1992. 

addresses: Interested persons are 
invited to submit written comments 
concerning this action. Comments must 
be sent in triplicate to the Docket Clerk. 
Marketing Order Administration Branch. 
F8tV, AMS, USDA, room 2523-S, P.O. 
Box 96456, Washington, DC 20090-0456. 

Comments should reference the 
docket number and the date and page 
number of this issue of the Federal 
Register and will be available for public 
inspection in the Office of the Docket 
Clerk during regular business hours. 

FOR FURTHER INFORMATION CONTACT: 
Sonia N. Jimenez, Marketing Specialist. 
F&V. AMS, USDA. room 2523-S, P.O. 


Box 96456, Washington. DC 20090-6456; 
telephone: (202) 205-2830. 
SUPPLEMENTARY INFORMATION: This 
interim final rule is issued under 
marketing agreement and Order No. 981 
(7 CFR part 981), both as amended, 
hereinafter referred to as the order, 
regulating the handling of almonds 
grown in California. The order is 
effective under the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601-674), hereinafter 
referred to as the Act. 

This interim final rule has been 
reviewed by the Department of 
Agriculture (Department) in accordance 
with Departmental Regulation 1512-1 
and the criteria contained in Executive 
Order 12291 and has been determined to 
be a “non-major” rule. 

This interim final rule has been 
reviewed under Executive Order 12778,. 
Civil Justice Reform. Under the 
marketing order provisions now in 
effect, salable and reserve percentages 
may be established for almonds during 
any crop year. This action revises the 
salable and reserve percentages for 
marketable California almonds received 
by handlers during the 1991-92 crop 
year beginning July 1,1991 through June 

30,1992. This interim final rule will not 
preempt any state or local laws, 
regulations, or policies, unless they 
present an irreconcilable conflict with 
this rule. 

The Act provides that administrative 
proceedings must be exhausted before 
parties may file suit in court. Under 
section 608c(15)(A) of the Act, any 
handler subject to an order may file with 
the Secretary a petition stating that the 
order, any provision of the order, or any 
obligation imposed in connection with 
the order is not in accordance with law 
and requesting a modification of the 
order or to be exempted therefrom. Such 
handler is afforded the opportunity for a 
hearing on the petition. After the hearing 
the Secretary would rule on the petition. 
The Act provides that the district court 
of the United States in any district in 
which the handler is an inhabitant, or 
has his principal place of business, has 
jurisdiction in equity to review the 
Secretary’s ruling on the petition, 
provided a bill in equity is filed not later 
than 20 days after date of the entry of 
the ruling. 

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of this 
action on small entities. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 


that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially small 
entities acting on their own behalf. 

Thus, both statutes have small entity 
orientation and compatibility. 

There are approximately 115 handlers 
of almonds who are subject to 
regulation under the order and 
approximately 7.000 producers in the 
regulated area. Small agricultural 
producers have been defined by the 
Small Business Administration (13 CFR 
121.601) as those having annual receipts 
of less than $500,000, and small 
agricultural service firms are defined as 
those whose annual receipts are less 
than $3,500,000. The majority of handlers 
and producers of California almonds 
may be classified as small entities. 

The 1991-92 almond salable, reserve, 
and export percentages were 
established in a final rule published in 
the Federal Register on November 22, 
1991 (56 FR 58841). The initial salable 
percentage was 90 percent, the reserve 
percentage was 10 percent, and the 
export percentage was 0 percent. These 
percentages were established pursuant 
to §§ 981.47 and 981.49 of the almond 
marketing order. The Board 
recommended releasing the 10 percent 
reserve at one time at a December 5, 

1991. meeting. However, the Department 
was unable to proceed with the Board’s 
recommendation to release the 1991-92 
reserve because sufficient information 
was not provided. 

On January 8.1992, the Board met 
again and unanimously recommended 
increasing the salable percentage from 
90 to 100 percent and decreasing the 
reserve percentage from 10 to 0 percent. 
It further recommended that half of the 
reserve be released on March 1 and the 
remaining half be released on May 1, 

1992. The Board based its 
recommendation on the current 
estimates of marketable supply, 
combined domestic and export trade 
demand for the 1991-92 crop year, and 
desirable carryover for the 1992-93 crop 
year. Half of the reserve will be released 
upon publication of this rule and the 
remaining half will be released on May 

1,1992. This action is expected to 
provide an orderly flow of almonds to 
the market, and will not impose any 
additional burden or costs on handlers. 

The estimates used by the Board on 
January 8.1992, for revising the salable 
and reserve percentages, are shown 
below. The estimates used by the Board 
to establish the original percentages on 
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November 22,1991, are included for 
comparison. 

Marketing Policy Estimates— 
1991 Crop 


(Kernelweight basis in millions of pounds] 



11/22/91 

Initial 

estimates 

1/8/92 

Revised 

estimates 

Estimated production: 

1. 1991 Production. 

460.0 

488 0 

2. Loss and 
exempt—4.0%. 

23.0 

24.4 

3. Marketable 
Production. 

437.0 

463.6 

Estimated trade demand: 

4. Domestic .. 

190.0 

1900 

5. Export ... 

370.0 

395.0 

6. Total ..... 

5600 

585.0 

Inventory adjustment: 

7. Carryin 7/1/91. 

250 0 

250.0 

8. Desirable 

Carryover 6/30/92 .. 

83.30 

128.6 

9. Adjustment (Item 

8 minus item 7). 

(166.7) 

(121.4) 

Salable/reserve: 

10. Adjusted Trade 
Demand (Item 6 
plus item 9). 

393.3 

463.6 

11. Reserve (Item 3 
minus item 10) . 

43.7 

0 

12. Salable 

Percentage (Item 

10 divided by item 

3 x 100). 

90 

100 

13. Reserve 
Percentage (100 
percent minus item 
12) .-. 

10 

0 


Estimated 1991-92 crop production 
increased from 460 to 488 million 
kernelweight pounds. Estimated weight 
losses resulting from the removal of 
inedible kernels by handlers and losses 
during manufacturing also increased 
from 23 to 24.4 million kernelweight 
pounds. Therefore, marketable 
production is expected at 463.6 million 
kernelweight pounds, compared to the 
Board’s initial estimate of 437 million 
kernelweight pounds. 

The Board’s estimated domestic trade 
demand remained at 190 million 
kernelweight pounds. Estimated 1991-92 
crop year export trade demand 
increased from 370 to 395 million 
kernelweight pounds. Therefore, total 
estimated trade demand increased from 
560 to 585 million kernelweight pounds. 

The Board estimated the 250 million 
kernelweight pounds of almonds were 
carried-in from the 1990-91 crop year to 
the 1991-92 crop year. The Board 
increased its estimate of desirable 
carryover from 83.3 to 128.6 million 
kernelweight pounds. The desirable 
carryover is the quantity of salable 
almonds deemed desirable to be carried 
out on June 30.1992, and will be used for 
early season shipments during the 1992- 
93 crop year until the 1992 crop is 


available for market. After taking 
carryin and desirable carryover into 
account, the adjusted trade demand 
increased from 393.3 to 463.6 million 
kernelweight pounds, an amount equal 
to the Board’s estimate of marketable 
production. 

The increase in the salable percentage 
from 90 to 100 percent (increase of 5 
percent upon publication of the rule and 
5 percent on May 1) will meet the higher 
trade demand needs for export and 
desirable carryover. The reason for the 
gradual release is to avoid potential 
marketing problems the Board 
anticipated with releasing all the 
reserve in the market at one time. 
Releasing the reserve in two increments 
should help even out the increased 
supplies for the remainder of the crop 
year. 

The Board may include normal export 
requirements with domestic 
requirements in its estimate of trade 
demand when recommending the 
establishment of salable, reserve, and 
export percentages for any crop year. 

For the 1991-92 crop year, estimated 
exports are included in the trade 
demand. Thus, an export percentage of 0 
percent was established by the Final rule 
published in the Federal Register on 
November 22,1991 (56 FR 58841). 
Therefore, reserve almonds are not 
eligible for export to normal export 
outlets. However, handlers may ship 
their salable almonds to export markets. 
The export percentage is not changed as 
a result of this action. 

Based on available information, the 
Administrator of the AMS has 
determined that the issuance of this 
interim final rule will not have a 
significant economic impact on a 
substantial number of small entities. 

After consideration of all relevant 
matter presented and the Board’s 
recommendation, it is found that the 
revision of 5 981.238 so as to change the 
salable percentage from 90 to 100 
percent and the reserve percentage from 
10 to 0 percent with half of the reserve 
released upon publication of this rule 
and the remaining half released on May 
1, will tend to effectuate the declared 
policy of the Act. The purpose of this 
two-step release is to allow a gradual 
flow of additional almonds into 
marketable channels. The Board was 
concerned that a one-step release could 
burden the market. The Board concluded 
that the conditions in the industry have 
changed since the reserve was 
recommended in July 1991, and 
established in November 1991. This 
action is expected to satisfy the 
increased market needs for almonds in 


the coming months, and its season¬ 
ending carryover needs. 

Pursuant to 5 U.S.C. 553, it is also 
found and determined that it is 
impractical, unnecessary and contrary 
to the public interest to give preliminary 
notice prior to putting this rule into 
effect, and that good cause exists for not 
postponing the effective date of this 
action until 30 days after publication in 
the Federal Register because: 

(1) This action increases the quantity 
of almonds that may be marketed upon 
publication of this rule and on May 1. 
1992; 

(2) This action was discussed at a 
public meeting; 

(3) This action is a relaxation of a 
regulation; and 

(4) This action provides for a 30-day 
comment period. 

Interested persons are invited to 
submit their views and comments on 
this interim final rule. The rule is 
intended to provide sufficient quantities 
of almonds for normal domestic, export, 
and carryover needs during the 1991-92 
crop year. 

List of Subjects in 7 CFR Part 981 

Almonds. Marketing agreements, 

Nuts, Reporting and recordkeeping 
requirements. 

For the reasons set forth in the 
preamble, 7 CFR part 981 is amended as 
follows: 

PART 981—ALMONDS GROWN IN 
CALIFORNIA 

1. The authority citation for 7 CFR 
part 981 continues to read as follows: 

Authority: Secs. 1-19. 48 Stat. 31, as 
amended; 7 U.S.C. 601-674. 

Subpart—Salable, Reserve, and Export 
Percentages 

Note: This section will not appear in the 
Code of Federal Regulations. 

2. Section 981.238 is revised to read as 
follows: 

§ 981.238 Salable, reserve, and export 
percentages for almonds during the crop 
year beginning on July 1,1991. 

The salable, reserve, and export 
percentages during the crop year 
beginning on July 1,1991, shall be 95 
percent, 5 percent, and 0 percent, 
respectively, on April 1,1992 and 100 
percent, 0 percent, and 0 percent, 
respectively, beginning May 1,1992. 
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Dated: March 27.1992. 

Robert C. Keeney, 

Deputy Director, Fruit and Vegetable 
Division. 

[FR Doc. 92-7524 Filed 3-30-92: 8:45 am] 

BILLING COOC 341S-02-N 


DEPARTMENT Of JUSTICE 

Immigration and Naturalization 
Service 

8 CFR Parts 214, 251, and 258 
(INS No. 1418-92] 

RIN 1115-AC42 

Denial of Crewman Status in the Case 
of Certain Labor Disputes and 
Specifications of Authorized 
Employment 

agency: Immigration and Naturalization 
Service, Justice, 

action: Interim final rule; extension of 
effective date. 


summary: On June 6,1991, the 
Immigration and Naturalization Service 
(Service) published an interim rule at 56 
FR 26016 which promulgated regulations 
implementing sections 202 and 203 of the 
Immigration Act of 1990, by placing 
certain restrictions on the admission 
and employment of alien crewmen 
during strikes and in their performance 
of longshore work. The June 6,1991 
interim rule expired on December 31, 

1991, and was reinstated by a second 
interim rule which was published on 
February 21.1992, at 57 FR 6183. This 
document extends the expiration date of 
the February 21,1992 interim rule which 
would otherwise expire on March 31, 

1992. 

EFFECTIVE DATE: This rule is effective 
April 1,1992, through June 30.1992. 

FOR FURTHER INFORMATION CONTACT: 
Michael T. Jaromin, Assistant Chief 
Inspector, Immigration and 
Naturalization Service, 425 I Street, 

NW., room 7216, Washington, DC 20538, 
telephone number (202) 514-3275. 
supplementary information: On June 

6.1991, the Immigration and 
Naturalization Service (the Service) 
published an interim rule in the Federal 
Register at 56 FR 26016, requesting 
comments by July & 1991. On July 10, 
1991, at the request of interested parties, 
the Service published a notice in the 
Federal Register at 56 FR 31305, 
extending the comment period to August 

9.1991. The June 8.1991 interim rule 
expired on December 31.1991 and wa9 
later reinstated on February 21.1992 
through March 31.1992. 


The Service has determined that it 
requires additional time to review and 
consider the information and comments 
presented by the public. Therefore, the 
Service is extending the expiration date 
of the interim rule until June 30.1992, 
before which time a Final rule or a 
second interim rule is expected to be 
published. 

Accordingly. FR Doc 92-3975, 57 FR 
6183 (February 21.1992) is amended by 
revising the first sentence in the 
' DATES'* section to read: ‘This rule is 
effective February 21,1992. through June 
30.1992.” 

Dated: March 24.1992. 

Gene McNary, 

Commissioner. Immigration and 
Naturalization Service. 

[FR Doc. 92-7504 Piled 3-31-92; 8:45 am] 

BILLING COOE 4410-10-* 


DEPARTMENT OF AGRICULTURE 

Animal and Plant Health Inspection 
Service 

9 CFR Part 91 
(Docket No. 91-177] 

Ports Designated for Exportation of 
Animals, Laredo, TX 

AGENCY: Animal and Plant Health 
Inspection Service. USDA. 
action: Final rule. 

summary: We are amending the 
"Inspection and Handling of Livestock 
for Exportation” regulations by adding 
the El Primero Equine Export Facility as 
an export inspection facility, for horses 
only, for the port of Laredo, Texas. 
Additionally, we are changing the listing 
for the port of Laredo, Texas, to specify 
that it has both airport and border port 
facilities, rather than only border port 
facilities. This action adds an additional 
inspection facility for the port We have 
determined that this facility meets the 
requirements of the regulations for 
inclusion in the list of export inspection 
facilities. 

EFFECTIVE DATE: May 1, 1992. 

FOR FURTHER INFORMATION CONTACT! 

Dr. Andrea Morgan, Senior Staff 
Veterinarian, Import-Export Animals 
Staff, VS, APHIS, USDA, room 763. 
Federal Building. 6505 Belcrest Road, 
Hyattsville, MD 20782, (301) 436-8383. 
SUPPLEMENTARY INFORMATION: 

Background 

The regulations in 9 CFR part 91, 
"Inspection and Handling of Livestock 
for Exportation” (referred to below as 
the regulations) prescribe conditions for 


exporting animals from the United 
States. Section 91.14(a) lists approved 
ports that have export inspection 
facilities that meet the requirements of 
§ 91.14(c). These requirements include 
specified standards concerning 
materials, size, inspection implements, 
cleaning and disinfection, feed and 
water, access, testing and treatment, 
location, disposal of animal wastes, 
lighting, and office and rest room 
facilities/ 

In a proposed rule published in the 
Federal Register on October 17,1991. (56 
FR 52007-52008, Docket 91-099), we 
proposed to amend the Inspection and 
Handling of Livestock for Exportation 
regulations. The proposed rule would 
allow horses to be exported from the 
United States by air from the El Primero 
Equine Export Facility in Laredo, Texas. 
We proposed this amendment to provide 
the option of an additional inspection 
facility, ensuring the timely export of 
horses. Further, we have determined 
that the El Primero Equine Export 
Facility, located at Route 7, Box 305, 
Laredo. TX 78041, (512) 723-5436. meets 
the requirements of § 91.14(c). 

Comments on the proposed rule were 
required to be received on or before 
November 18,1991. We did not receive 
any comments. Therefore, based on the 
rationale set forth in the proposed rule 
and in this document, we are adopting 
the provisions of the proposed rule as a 
final rule without change. 

Executive Order 12291 and Regulatory 
Flexibility Act 

We are issuing this proposed rule in 
conformance with Executive Order 
12291, and we have determined that it is 
not a "major rule.” Based on information 
compiled by the Department, we have 
determined that this proposed rule, if 
adopted, would have an effect on the 
economy of less than $100 million; 
would not cause a major increase in 
costs or prices for consumers, individual 
industries, Federal, State, or local 
government agencies, or geographic 
regions; and would not cause a 
significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

This final rule will impact the four or 
five exporters operating in the Laredo, 
Texas, area. None of these exporters are 
considered to be small businesses. This 
final rule will benefit these exporters by 
providing the option of an additional 
export inspection facility, ensuring the 
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timely export of horses with minimal 
economic effect. 

We have identified no small entities 
that export horses from the Laredo, 
Texas, area, and no other small entities 
that will be affected by this final rule. 

Under these circumstances, the 
Administrator of the Animal and Plant 
Health Inspection Service has 
determined that this action will not have 
a significant economic impact on a 
substantial number of small entities. 

Executive Order 12778 

This final rule adds El Primero Equine 
Export Facility as an export inspection 
facility, for horses only, for the port of 
Laredo, Texas, and changes the listing 
for the port to specify that it has both 
airport and border port facilities, rather 
than only border port facilities. All State 
and local laws that are in conflict with 
this rule are preempted. No retroactive 
effect is to be given to this rule. This rule 
does not require administrative 
proceedings before parties may file suit 
in court. 

Paperwork Reduction Act 

This final rule contains no new 
information collection or recordkeeping 
requirements under the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
seg.). 

Executive Order 12372 

This program/activity is listed in the 
Catalog of Federal Domestic Assistance 
under No. 10.025 and is subject to 
Executive Order 12372, which requires 
intergovernmental consultation with 
State and local officials. (See 7 CFR part 
3015, subpart V.) 

List of Subjects in 9 CFR Part 91 

Animal diseases, Animal welfare, 
Exports, Humane animal handling. 
Livestock and livestock products. 
Transportation. 

Accordingly, 9 CFR part 91 is 
amended as follows: 

PART 91—INSPECTION AND 
HANDLING OF LIVESTOCK FOR 
EXPORTATION 

1. The authority citation for part 91 
would continue to read as follows: 

Authority: 21 U.S.C. 105,112,113,114a. 120. 
121.134b. 134f, 612, 813, 614, 618: 46 U.S.C. 
466a, 466b; 49 U.S.C. 1509(d); 7 CFR 2.17, 2.51. 
and 371.2(d). 

§91.14 [Amended] 

2. In § 91.14(a)(13)(vi), the paragraph 
heading is amended by adding the 
words "airport and" immediately before 
the words "border port". 

3. Section 91.14(a)(13)(vi)(A) is 
redesignated as § 91.14(a)(13)(vi)(B) and 


a new § 91.14(a)(13)(vi)(A) is added to 
read as follows: 

§ 91.14 Porta of embarkation and export 
inapection facilities. 

(a) * # * 

(13) * * # 

(vi) * * * 

(A) El Primero Equine Export Facility 
(horses only), Route 7, Box 305, Laredo, 
TX 78041, (512) 723-5430. 

• * * * * 

Done in Washington. DC, this 27th day of 
March 1992. 

Robert Melland, 

Administrator, Animal and Plant Health 
Inspection Service. 

[FR Doc. 92-7470 Filed 3-31-92; 8:45 am| 
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FEDERAL FINANCIAL INSTITUTIONS 
EXAMINATION COUNCIL 

Appraisal Subcommittee 

12 CFR Part 1102 

[Docket No. AS92-2] 

Appraisal Regulation; Rules of Practice 
for Temporary Waiver Proceedings 

AGENCY: Appraisal Subcommittee, 
Federal Financial Institutions 
Examination Council. 

action: Final rule. 


summary: The Appraisal Subcommittee 
("ASC") of the Federal Financial 
Institutions Examination Council 
("FFIEC") today announced the 
adoption of 12 CFR part 1102, subpart A 
("Rule 1102"), which sets out the ASCs 
procedures relating to proceedings 
granting and terminating temporary 
waivers under section 1119(b) 1 of Title 
XI of the Financial Institutions Reform, 
Recovery, and Enforcement Act of 1989 
("FIRREA"). 2 

EFFECTIVE DATE: May 1, 1992. 

FOR FURTHER INFORMATION CONTACT: 

Edwin W. Baker, Executive Director, or 
Marc L. Weinberg, General Counsel, at 
(202) 634-8520, Appraisal Subcommittee, 
2100 Pennsylvania Avenue, NW.. suite 
200, Washington, DC 20037. 

SUPPLEMENTARY INFORMATION: 

I. Introduction 

On August 9,1989, Congress adopted 
FIRREA. including section 1102 3 of Title 


1 12 U.S.C. 3348(b) (1990). 

* Pub. L. 101-73,103 Stat. 511 (1989). as amended 
by Pub. L. 102-233.105 Stat. 1781 (1991) and Pub. L 
102-242,105 Stat. 2238 (1991). 

3 12 U.S.C. 3310 (1990). 


XL which established the ASC and 
placed it within the FFIEC. The ASC 
consists of representatives appointed by 
the heads of the federal financial 
institutions regulatory agencies 
("Regulatory Agencies") 4 * and the 
Department of Housing and Urban 
Development. Congress intended Title 
XI of FIRREA and the ASC, the 
Regulatory Agencies and the Resolution 
Trust Corporation ("RTC") (collectively 
"Agencies") to protect federal financial 
and public policy interests 6 in real 
estate-related financial transactions 8 
requiring the services of an appraiser. 7 

The ASC has several statutory duties 
under Title XL First, it must monitor the 
appraisal regulations adopted by the 
Agencies. Those regulations set out 
appraisal standards for federally related 
transactions 8 and define those federally 
related transactions requiring the 
services of a State certified or Slate 
licensed appraiser. Second, the ASC 
must monitor and review the practices, 
procedures, activities, and 
organizational structure of the Appraisal 
Foundation. Third, the ASC must 
monitor the certification and licensing 
programs for real estate appraisers in 
each State, territory, commonwealth, 
and the District of Columbia ("States") 9 


4 These agencies are the Board of Governors of 
the Federal Reserve System (“FRS"), the Federal 
Deposit Insurance Corporation (“FDIC"), the Office 
of the Comptroller of the Currency (“OCC"). the 
Office of Thrift Supervision (“OTS"). and the 
National Credit Union Administration (“NCUA"). 
See section 1122(6) of Title XI. 12 U.S.C. section 
3350(6) (1990). 

• Title XI's general purpose is “to provide that 
Federal financial and public policy interests • * • 
will be protected by requiring that (certain) real 
estate appraisals are performed in writing, in 
accordance with uniform standards, by individuals 
whose competency has been demonstrated and 
whose professional conduct will be subject to 
effective supervision." Section 1101 of Title XI. 12 
U.S.C. 3331 (1990). 

• See 1121(5) of Title XI. 12 U.S.C. 3350(5) (1990), 
for the definition of “real estate-related financial 
transaction." 

7 The Agencies have adopted appraisal 
regulations that, among other things, clarify the 
phrase “requires the services of an appraiser." See 
12 CFR part 34 (OCC); part 225. subpart G (FRS); 
part 323 (FDIC): part 564 (OTS): part 722 (NCUA); 
and part 1608 (1991) (RTC). 

8 See section 1121(4) of Title XI, 12 U.S.C. 3350(4) 
(1990), which defines a “federally related 
transaction." 

• The ASC is required to “monitor State appraiser 
certifying and licensing agencies for the purpose of 
determining whether the * * * agency's policies, 
practices, and procedures are consistent with (Title 
XI).“ Section 1118(a) of Title XI. 12 U.S.C. 3347(a) 
(1990). See. also. 1103(a)(1) of Title XI. 12 U.S.C. 
3332(a)(1) (1990). Each State with an appraiser 
certifying and licensing agency is responsible for 
transmitting to the ASC a roster of State licensed 
and State certified appraisers who are eligible to 
perform appraisals in federally related transactions, 
along with an annual registry fee. The ASC must 
maintain a national registry of these appraisers. 
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and must review the State's compliance 
with the requirements of Title XI. It also 
is authorized by Title XI to take action 
against non-complying States. 10 

U. Statutory Authority 

Section 1119(b) of Title XI provides 
the ASC and the States with a degree of 
flexibility in dealing with extraordinary 
circumstances. This section enables the 
ASC to waive, on a temporary basis and 
with the FFIEC’s approval, any State 
certification or licensing requirement on 
a written finding that (1) “(t)here is a 
scarcity of certified or licensed 
appraisers to perform appraisals in 
connection with federally related 
transactions"; and (2) that the scarcity is 
"leading to significant delays in the 
performance of such appraisals.*' * 11 
Either a State in compliance with Title 
XI or the ASC can make a written 
"scarcity/delay" finding. A State, 
however, cannot grant or deny a waiver 
under section 1119(b); that authority 
belongs only to the ASC. X2 Even though 
Congress intended that the ASC 
exercise its waiver authority 
"cautiously." 18 the recent amendments 
to section 1119(b) of Title XI. which are 
discussed in the next paragraph, signal 
that the ASC should be receptive to 
temporary waiver requests. 

On November 27.1991. Congress 
approved amendments to Title XI. The 
amendments were included in section 
701 of the Resolution Trust Corporation 
Refinancing, Restructuring, and 
Improvement Act of 1991 14 and section 
472 of the Federal Deposit Insurance 
Corporation Improvement Act of 1991. 16 
The amendments, among other things: 

(a) Extended the deadlines for States to 
comply with the mandatory use 
requirements of Title XI from July 31. 
1991. to December 31.1992; (b) modified 
section 1119(b) of Title XI by 
substituting "significant" for the word 
"inordinate" to use as the standard for 
measuring the extent of the delays to 
determine whether a waiver should be 


10 See section 11 IB of Title XI. 12 US.C. 3347 
(1990). 

11 A scarcity leading to a significant service delay 
can occur in a specific geographical area or areas 
and in a service segment For example, Black. White 
and Green Counties and Large City in State "A" are 
experiencing a scarcity of State certified appraisers 
leading to significant delays in obtaining appraisals 
of residential properties of over $1 million. 

11 Similarly, temporary waivers terminate under 
section 1119(b) when the ASC "determines that such 
significant delays have been eliminated." 

13 House Comm, on Banking. Finance and Urban 
Affairs. Report Together With Additional 
Supplemental. Minority, individual, and Dissenting 
Views. Financial Institutions Reform. Recovery, and 
Enforcement Act of 1989. HA. Rep. No. 101-64. Part 
1.101st Cong.. 1st Sets., at 482-83 

M Pub. L 102-233.105 Stet. 17B1.1792 (1991). 

13 Pub L 102-242.105 Slat 2238. 2386 (1991) 


granted; (c) clarified that the ASC is not 
authorized to set qualifications and 
experience requirements for licensed 
appraisers, and that ASC 
recommendations respecting licensing 
criteria were not binding on the States; 
and (d) further clarified that the scarcity 
of licensed or certified appraisers could 
occur within "any geographical political 
subdivision regions of a State.*' 18 

After December 31,1992, all 
appraisals performed in connection with 
federally related transactions will need 
to be performed only by individuals 
certified or licensed in accordance with 
the requirements of Title XI. As noted in 
a recent ASC Advisory, 17 however. 
States have the discretion under Title XI 
to require the use of State licensed or 
certified appraisers any time prior to 
January 1.1993. 18 Because of this 
extension of the deadline for mandatory 
use of State licensed and State certified 
appraisers in federally related 
transactions, the ASC believes that the 
need for many waivers between now 
and January 1.1993. have been 
eliminated. Temporary waiver relief, 
however, remains statutorily available 
both to States that choose to require the 
use of State licensed and State certified 
appraisers before January 1,1993, and 
for all States after that date. 

While section 1119(b) of Title XI 
speaks clearly to the ASC and the 
States, it does not explicitly limit the 
universe of persons who may either 
request that the ASC provide temporary 
waiver relief or provide information to 
the ASC that could lead to the ASC 
granting temporary waiver relief on its 
own initiative. Agencies, their 
respective regulated financial 
institutions, and other persons or 
institutions are encouraged to submit to 
the ASC critical information respecting 
appraiser scarcities and delays 
occurring in the States. 19 


*• In the ASC's November 26.1991 release 
proposing these rules for temporary waiver 
proceedings ("Proposing Release"), the ASC had 
interpreted section 1119(c) of Tide XI to include 
scarcities occurring "in a specific geographical area 
or areas and in a service segment." 58 Fit 59899. at 
note 12. The ASC is reaffirming this interpretation in 
light of the statutory amendments. See supra note 
11 . 

,T Advisory 91-4 (December 20.1991). 

** In advisory 91-4. the ASC requested written 
notification from each State, as soon as possible, of 
the date when its Title XI system is operative. The 
ASC has not yet received notifications from a 
number of States. The ASC's expeditious receipt of 
these notifications ts essential to proper 
implementation of Title XI. 

19 The rules for temporary waiver proceedings 
were crafted with this interpretation in mind. The 
rules provide persons other than State appraisal 
regulatory agencies ("State agencies") with the 
opportunity to submit informational submissions to 
the ASC They also may request that the ASC 
exercise its discretionary authority to provide 


IIL Summary of Comments and 
Recommendations 

On November 26.1991. the ASC 
published the Proposing Release in the 
Federal Register 80 soliciting comments 
from interested members of the public. 
Comment letters were received from the: 
(a) American Bankers Association 
("ABA’*); (b) Independent Bankers 
Association of America ("IBAA"); and 
(c) United States League of Savings 
Institutions ("USL"). 21 The ASC thanks 
the commentators for their thoughtful 
observations and suggestions. 

The commentators generally 
supported the adoption of Rule 1102. In 
particular, they supported the ASC’s 
approach of gathering relevant 
information and entertaining temporary 
waiver requests from as wide a universe 
of persons as reasonably possible. The 
commentators’ suggestions largely 
focused on liberalizing the proposed 
Rule 1102s time frames and technical 
requirements. In response to those 
comments, the ASC today is adopting a 
modified version of Rule 1102. 

IV. Discussion of Comments and 
Responses 

The commentators noted that the ASC 
correctly interpreted Title XI’s 
authorization of the ASC to grant and to 
terminate temporary waiver relief. They 
also expressed their views that the Rule 
1102 would help avoid confusion 
relating to the granting and terminating 
of temporary waivers. 

The commentators particularly 
supported the ASC’s decision to give 
persons other than State agencies 
important ways to participate in the 
temporary waiver process, which could 
have far reaching consequences. For 
example, the ABA commented that the 
ASC’s retention of the "other interested 
party language" in Rule 1102.3 showed 
an ASC appreciation for the potentially 
broad impact that a scarcity of licensed 
or certified appraisers may have on the 
public. 

The commentators also noted that the 
ASC would need to change proposed 
Rule 1102 to conform with the recent 
statutory amendments to section 1119(c) 
discussed above. In response to these 
amendments and the commentators' 
suggestions. Rule 1102.2(a) has been 
changed accordingly. 


temporary waiver relief. Tte ASC wtU consider 
such submissions and requests in determining 
whether it should initiate a temporary waiver 
proceeding. 

90 56 F.R. 59899 

91 No comments were received from the States, 
even though they will be directly affected by any 
rules respecting temporary waiver proceedings. 
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The ABA and the IB A A commented 
that Rules 1102.2(g) and 1102.3, as 
proposed, would place unreasonable 
burdens on requesting persons because 
they would have been required to 
submit to the ASC a detailed plan to 
alleviate the scarcity and service delays, 
The ASC agrees with the ABA’s and 
IBAA’s observation that an interested 
person, other than a State agency, in all 
likelihood, would not have adequate 
information to satisfy this requirement. 
As a result Rule 1102.3 has been 
amended. The Rule now provides that 
interested parties, i.e. t “persons or 
institutions with a demonstrable interest 
in appraiser regulation^) * * * are 
strongly encouraged to include 
meaningful suggestions and 
recommendations for remedying the 
(scarcity and service delays).*’ The ASC 
believes that this provision should 
facilitate creative problem solving on 
the local level, especially because Rule 
1102.3 now requires an interested party 
to forward a copy of its informational 
submission or request directly to the 
affected State agency. 

The IBAA separately expressed 
concern about the time frames in 
proposed Rule 1102. Indeed, the BAA 
suggested that the proposed waiver 
procedures might be cumbersome and 
would not allow the ASC to act quickly 
to grant waivers in emergency 
situations. First, the BAA focused on 
the 45-day time frame in Rule 1102.5. As 
proposed, that Rule provided that, 
within 45 calendar days of the date of 
the ASC’s publication in the Federal 
Register of the notice regarding the 
received request or the initiation of a 
waiver proceeding, the ASC. by order, 
generally must either grant or deny a 
temporary waiver relief. The BAA 
requested a shortening of this time 
period in the event of critical shortages 
of appraiser services. Moreover, the 
BAA suggested that the ASC should 
possibly grant temporary waiver relief 
on an emergency basis. Last, the BAA 
thought that the ASC should extend the 
public comment period for terminating a 
temporary waiver in Rule 1102.7 from 30 
to 60 days. 

The ASC agrees with the BAA 
respecting the need to act quickly and 
decisively in the event of emergency 
situations and has amended Rule 1102.5 
accordingly. The Rule now provides that 
the ASC can make interim temporary 
waiver relief available to State agencies 
when an emergency exists. Note, 
however, th at su ch interim relief still 
will require FFIEC approval and will be 
published in the Federal Register for 
comment for at least thirty days. The 
ASC anticipates that it will grant Interim 


temporary waiver relief on a very 
infrequent basis; State agencies will 
have to show clearly and convincingly 
that such relief is warranted. In arriving 
at these conclusions, the ASC has 
balanced the need to address scarcity/ 
delay situations promptly with its duty 
to make temporary waiver 
determinations in a deliberate and 
careful way. The ASC believes that it 
must have sufficient time to collect the 
necessary information to determine 
whether temporary waiver relief is 
appropriate, and if so, to tailor that 
relief for the specific situation. The 45- 
day time period in Rule 1102.5 generally 
should address these needs. 

The ASC also wishes to point out that, 
in the absence of an emergency. Rule 
1102.5 provides the ASC with significant 
flexibility in the time needed to arrive at 
a determination. The Rule only requires 
an ASC determination no later than 45 
days from the date of the publication of 
the notice or initiation order in the 
Federal Register. Therefore, the ASC 
can make a temporary waiver 
determination earlier than the 45-day 
deadline as circumstances warrant. The 
ASC wishes to assure the BAA and 
other members of the public that its 
temporary waiver determinations will 
be made as quickly as possible. 

The ASC also has amended the 30-day 
length of the temporary waiver 
termination comment period in response 
to the BAA’S suggestion. Rule 1102.7. as 
adopted, provides that the comment 
period can be no less than 30 days, thus 
providing the ASC with flexibility 
respecting its length. The ASC therefore 
may determine in particular 
circumstances that a comment period of, 
for example, 60 days may be 
appropriate. The ASC will inform the 
public of the length of the comment 
period in the Federal Register notice of 
its temporary waiver termination 
finding. 

The ABA in addition commented on 
the proposal’s time frames. More 
specifically, the ABA suggested that 
proposed Rule 1102.7’s ten-day time 
period after which a waiver termination 
becomes effective should be made 
longer. The ABA was concerned that the 
ten day period might not be sufficient to 
notify banks and other financial entities 
of a waiver termination. The ASC agrees 
and has revised the Rule by increasing 
this period to 21 days after the close of 
the comment period. 

The ABA further suggested that Rule 
1102.6 should be changed to allow 
“other interested parties,” in addition to 
State agencies, to request an extension 
of any temporary waiver relief granted 
by the ASC. This change, the ABA said. 


would make Rule 1102 internally 
consistent, because State agencies and 
“other interested parties” can make 
requests for temporary waiver relief. 

While the ASC appreciates the ABA’s 
concerns, the ASC has decided to adopt 
Rule 1102.6 as proposed. First, 
temporary waiver requests from State 
agencies and requests from other 
interested persons with a demonstrable 
interest in appraiser regulation are not 
treated identically under Rule 1102. A 
received request from a State agency 
requires the ASC to initiate a temporary 
waiver proceeding under the subpart by 
publishing a notice to that effect in the 
Federal Register. On the other hand, a 
request from an interested person does 
not trigger the requirement that the ASC 
initiate a proceeding. The ASC, in its 
discretion and on the basis of such 
requests and included information, may 
choose to initiate a temporary waiver 
proceeding. 

Second, the ASC believes that the 
State agency is in the best position to 
request an extension. The State agency 
is the party operating under the 
constraints and conditions of the ASC 
order granting it a temporary waiver 
and, under the terms of that order, 
should be intimately involved in 
monitoring its progress toward 
remedying the scarcities and service 
delays. 

Even though the ASC is not providing 
interested persons with the ability to 
formally request temporary waiver 
extensions, the ASC emphasizes that it 
welcomes information and views from 
persons other than a State agency 
regarding the State agency’s progress in 
satisfying an ASC temporary waiver 
order. Indeed, such information and 
views could lead to the ASC initiating 
an extension of the temporary waiver 
period under § 1102.& The ASC also 
strongly encourages these persons to 
write or otherwise communicate their 
concerns to the affected State agency, 
which then should assiduously pursue 
those concerns. 

The ABA finally suggested that the 
ASC should consider combining 
requests from all parties into one notice 
in the Federal Register to provide 
consistency. The ASC agrees with this 
suggestion and will attempt to follow 
this procedure whenever possible. The 
ASC, however, may have to deviate 
from this procedure if circumstances 
warrant. 

The USL made one suggestion. The 
USL requested the ASC to define the 
exact State requirements that would be 
waived if a waiver were granted. The 
ASC is of the view that Rule 1102.5, as 
proposed, adequately identifies these 
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State requirements. Under Rule 1102.5, 
the ASC will grant a waiver only if a 
State agency, among other things, has 
fulfilled the requirements under Rule 

1102.2 22 and has indicated why the 
requirements are causing the scarcity of 
certified or licensed appraisers and 
significant service delays. 

V. Conclusion 

The ASC is adopting Rule 1102 as 
revised. The ASC has made 
modifications to account for some of the 
commentators* suggestions. The interim 
temporary waiver procedures that were 
published in the Proposing Release 23 
are no longer effective. 

Rule 1102 will provide State agencies 
and other persons with a vehicle to 
request ASC relief under section 1119(b) 
of Title XI and will provide the public 
with sufficient opportunities to 
participate in the temporary waiver 
proceeding. Rule 1102 also will ensure 
uniform treatment of waiver requests 
and will provide guidance for drawing 
up requests and the expeditious and 
efficient handling of requests. 

Finally, the ASC believes that the 
process of notification and publication 
implemented in Rule 1102 is reasonable 
and consistent with procedures 
generally followed under the 
Administrative Procedure Act. 24 

VI. Regulatory Flexibility Act Statement 

Pursuant to section 605(b) of the 
Regulatory Flexibility Act, the ASC 
certifies that this notice of adoption of 
Rule 1102 is not expected to have a 
significant adverse economic impact on 
a substantial number of small business 
entities. Accordingly, a regulatory 
flexibility analysis is not required. 

Rule 1102 sets out the ASC's 
procedures relating to proceedings 
granting, extending and terminating 
temporary waivers under section 1119(b) 
of Title XI. This section of FIRREA 
generally requires the ASC to make 
written findings and to determine that 
such findings satisfy the stated criteria 
for granting a waiver. 

Temporary waiver proceedings by 
their very nature provide relief for small 
and large business entities and 
individuals. 

VII. Paperwork Reduction Act 
Statement 

In accordance with the Paperwork 
Reduction Act of 1980, 25 forms, 


aa Ruie 1102.2 describes the specific information 
needed by the ASC for granting or denying a 
temporary waiver request. 

*• See Proposing Release, at 59901. 

5 U.S.C. 553 (1990). 

•• 44 U.S.C. 35 (1990). 


reporting, and recordkeeping 
requirements included in final Rule 1102 
were approved by the Office of 
Management and Budget ("OMB") on 
December 12,1991, through December 
31,1994, and were assigned OMB No. 
3139-0003. On January 1.1993, all 
federally insured financial institutions 
must use State licensed or certified 
appraisers in federally related 
transactions. And, about one-half of the 
States already have in place mandatory 
appraiser licensing and certification 
requirements. 

The final Rule will provide States and 
other persons with a vehicle to request 
ASC relief under section 1119(b) of Title 
XI. The estimated number of 
respondents is 15, each submitting a 
maximum of 1 response per year, with 
an estimated average reporting burden 
of 3 hours per response. No 
commentators raised any cost 
implications. Therefore, this final Rule is 
considered to be nonmajor under 
Executive Order 12291. 

VIII. Statutory Basis of New Rules 

Rule 1102 is being adopted pursuant to 
section 1119(b) of Title XI of the 
FIRREA. 26 


List of Subjects in 12 CFR Part 1102 

Administrative practice and 
procedure. Appraisers, Banks, banking. 
Mortgages. Reporting and recordkeeping 
requirements. 

Text of the Rule 

Chapter XI. title 12 of the Code of 
Federal Regulations, is amended as set 
forth below: 

1. By adding new part 1102, consisting 
of subpart A (§§ 1102.1-1102.7) to read 
as follows: 

PART 1102—APPRAISER 
REGULATION 

Subpart A—Temporary Waiver Requests 

Sec. 

1102.1 Authority, purpose and scope. 

1102.2 Requirements for requests. 

1102.3 Other requests and information 
submissions. 

1102.4 Notice and comment. 

1102.5 Subcommittee determination. 

1102.0 Waiver extension. 

1102.7 Waiver termination. 

Subpart A—Temporary Waiver 
Requests 

Authority: 12 U.S.C. 3348(b). 

§ 1102.1 Authority, purpose and scope. 

(a) Authority. This subpart is issued 
under section 1119(b) of Title XI of the 


*• 12 U.S.C. 3346(b) (1990). 


Financial Institutions Reform, Recovery, 
and Enforcement Act of 1989 
(“FIRREA”) (12 U.S.C. § 3348(b)). 

(b) Purpose and scope. This subpart 
prescribes rules of practice and 
procedure governing temporary waiver 
proceedings under Section 1119(b) of 
Title XI of FIRREA (12 U.S.C. 3348(b)). 
These procedures apply whenever a 
State appraiser regulatory agency 
requests the Appraisal Subcommittee of 
the Federal Financial Institutions 
Examination Council (“ASC”) for a 
waiver of any requirement relating to 
certification or licensing of a person to 
perform appraisals under Title XI of 
FIRREA. They also apply whenever the 
ASC, based on sufficient, credible 
information or requests received from 
other persons or entities, initiates a 
temporary waiver proceeding. 

§ 1102.2 Requirements for requests. 

A request will not be deemed received 
by the ASC unless it fully and 
accurately sets out: 

(a) If the requester is a State 
Appraiser Regulatory Agency, a written, 
duly authorized determination by the 
State Appraiser Regulatory Agency that 
there is a scarcity of State licensed or 
State certified appraisers leading to 
significant delays in obtaining 
appraisals in federally related 
transactions. The scarcity can relate to 
the entire State or to particular 
geographical or political subdivisions. In 
the absence of such a written 
determination, a State Appraiser 
Regulatory Agency must ask the ASC 
for such a determination; 

(b) The requirement or requirements 
of State law from which relief is being 
sought; 

(c) A description of all significant 
problems currently being encountered in 
efforts to comply with Title XI; 

(d) The nature of the scarcity of 
certified or licensed appraisers 
(including supporting documentation); 

(e) The extent of the delays 
anticipated or experienced in obtaining 
the services of certified or licensed 
appraisers (including supporting 
documentation); 

(f) The reasons why the requester 
believes that the requirement or 
requirements are causing the scarcity of 
certified or licensed appraisers and the 
service delays; and 

(g) A specific plan for expeditiously 
alleviating the scarcity and the service 
delays. 

§ 1102.3 Other requests and Information 
submissions. 

The federal financial institutions 
regulatory agencies and the Resolution 
Trust Corporation, their respective 
regulated financial institutions, and 
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other persons or institutions with a 
demonstrable interest in appraiser 
regulation, may ask the ASC for a 
determination under § 1102.2(a) of this 
subpart, and may ask that the ASC 
exercise its discretionary authority to 
initiate a temporary waiver proceeding. 
Such regulated financial institutions and 
other persons or institutions do not need 
to comply with 5 1102.2(g) of this 
subpart, but are strongly encouraged to 
include meaningful suggestions and 
recommendations for remedying the 
situation. A copy of the request or 
informational submission shall be 
forwarded promptly to the State 
Appraiser Regulatory Agency. The ASC 
shall consider these submissions and 
requests in exercising its authority to 
initiate a temporary waiver procedure. 
When the ASC initiates a temporary 
waiver proceeding, these documents 
shall correspond to a received request 
under § 1102.4 of this subpart. 

§ 1102.4 Notice and comment. 

The ASC shall publish promptly in the 
Federal Register a notice respecting: 

(a) The received request: or 

(b) The ASC order initiating a 
temporary waiver proceeding. The 
notice or initiation order shall contain a 
concise general statement of the nature 
and basis for the action and shall give 
interested persons 30 calendar days 
from its publication in which to submit 
written data, views and arguments. 

§ 1102.5 Subcommittee determination. 

Within 45 calendar days of the date of 
the publication of the notice or initiation 
order in the Federal Register, the ASC. 
by order, shall either grant or deny a 
waiver in whole, in part, and upon 
specified terms and conditions, 
including provisions for waiver 
termination. Such order shall respond to 
comments received from interested 
members of the public and shall provide 
the reasons for the ASC’s finding. The 
order shall be published promptly in the 
Federal Register, which, in the case of 
an approval order, shall be after Federal 
Financial Institution Examination 
Council concurrence. Upon the ASC*s 
determination that an emergency exists, 
the ASC may issue an interim approval 
order simultaneously with its action 
under § 1120.4 of this subpart. Any ASC 
approval order shall be effective only 
upon Federal Financial Institution 
Examination Council concurrence. 

§ 1102.6 Waiver extension. 

The ASC may initiate an extension of 
temporary waiver relief and shall follow 
§§ 1102.4,1102.5 and 1102.7 of this 
subpart. A State Appraiser Regulatory 
Agency also may request an extension 


of temporary' waiver relief by 
forwarding an additional written request 
to the ASC. A request for an extension 
from State Appraiser Regulatory Agency 
shall be subject to all the requirements 
of this subpart. 

§ 1102.7 Waiver termination. 

The ASC at any time may terminate a 
waiver order on the finding that 

(a) The significant delays in obtaining 
the services of certified or licensed 
appraisers no longer exist: or 

(b) The terms and conditions of the 
waiver order are not being satisfied. The 
ASC shall publish a finding of waiver 
termination promptly in the Federal 
Register, giving interested persons no 
less than 30 calendar days from 
publication in which to submit mitten 
data, views and arguments. In the 
absence of further ASC action to the 
contrary, the finding of waiver 
termination automatically shall become 
final 21 calendar days after the close of 
the comment period. 

By the Appraisal Subcommittee of the 
Federal Financial Institutions Examination 
Council. 

Dated: March 28.1992. 

Frod D. Finke, 

Chairman. 

[FR Doc. 92-7357 Filed 3-31-92: 8:45 am] 

billing code 621 &- 01 -* 


SMALL BUSINESS ADMINISTRATION 
13 CFR Part 120 

Business Loan Policy—Accrued 
Interest 

agency: Small Business Administration. 
ACTION: Final rule. 

SUMMARY: When the Small Business 
Administration (SBA) purchases the 
guaranteed portion (GP) of a loan from a 
participating lender which had not sold 
the GP in the secondary market, SBA 
pays accrued interest to such lender. 
This final rule limits the accrued interest 
payable by SBA to 120 days worth of 
interest calculated from the borrower’s 
earliest uncured default, plus approved 
deferment periods. Under this final rule, 
if the lender, within such 120 days, 
requests SBA to purchase the GP. SBA 
will also pay accrued interest for any 
additional time which SBA spends in 
processing the request. Implementation 
of this rule will encourage lenders to 
promptly make demand on SBA to 
purchase, thereby reducing SBA's 
interest costs. 

EFFECTIVE DATE: May 1. 1992. 


FOR FURTHER INFORMATION CONTACT: 

Charles R. Hcrtzberg, Assistant 
Administrator for Financial Assistance. 
Small Business Administration. 409 3rd 
Street, SW.. Washington. DC 20416, 202/ 
205-6490. 

SUPPLEMENTARY INFORMATION: On 

October 23,1991, SBA published in the 
Federal Register (56 FR 54802) a notice 
of proposed rulemaking which would 
limit the interest which SBA pays to a 
lender when SBA purchases the CP of a 
loan that has not been sold in the 
secondary market. The intent of the 
proposal was to limit the run of interest 
to 120 days from the date of the 
borrower's earliest uncured default plus 
approved deferments in all cases except 
where circumstances clearly justify an 
exception. In addition, if the lender, 
within such 120 days, requests SBA to 
purchase the CP. SBA would pay 
accrued interest for any additional SBA 
time spent in processing the request. 

Two comments were received which 
were opposed to the 120 day time frame. 
One commenter suggested that the time 
be increased to 150 days. SBA finds the 
suggested alternative unacceptable. The 
Agency, in seeking to reduce its interest 
costs, is asking lenders to request 
purchase in a more timely manner. A 
lender must wait at least 60 days after a 
borrower’s uncured default before it can 
request SBA to purchase the GP: it is not 
a hardship on a lender which is 
prudently servicing a loan to require it 
to make its purchase request within the 
subsequent 60 day period. SBA is not 
penalizing the lender for the time SBA 
may spend in processing the purchase 
request beyond the 120 day total period 
so long as the lender's request to 
purchase is made within 120 days: the 
Agency will pay interest for such 
processing time. 

Because SBA is aware that 
circumstances vary, this final rule 
allows the SBA branch or district office 
Chief, Portfolio Management Division 
(line supervisor) or his/her designee to 
approve additional time for which 
accrued interest would be paid, but only 
when the lender and SBA can agree that 
the borrower can cure the default within 
a reasonable and definite period of time 
or in other situations where the benefits 
exceed the cost of SBA paying interest 
in excess of the 120 days. The SBA line 
supervisor or his/her designee is 
authorized to act prior to the expiration 
of the 120 day accrual period. If the 
extension is considered subsequent to 
the expiration of the 120 day period, 
approval can be made only by the SBA 
Director. Office of Portfolio 
Management. In any case in which the 
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Agency agrees to pay interest in excess 
of 120 days plus the allowable 
deferment period and additional SBA 
processing time, there has to be a 
reasonable expectation that there would 
be an increased net recovery to the 
Agency. 

The Agency also defines “earliest 
uncured default*’ for use in this area. 

This is important in order to enable all 
affected parties to have a clear 
understanding of the term so that proper 
calculations can be made. The term 
means the date the borrower failed to 
make a regularly scheduled installment 
payment of principal and interest when 
due, if the borrower has not made 
subsequent payments for 60 days since 
such initial nonpayment. Thus, if a 
borrower does not make an installment 
payment when due on May 1, and fails 
to make additional payments on June 1 
and July 1. the “earliest uncured default” 
is May 1. The regulation makes clear, 
however, that if the borrower makes an 
installment payment before the Lender 
makes its request on SBA to purchase, 
the earliest uncured default date will 
move forward in time. If the borrower's 
payment of principal and interest is 
made after the Lender has made its 
request on SBA to purchase, the earliest 
uncured default date is not changed for 
purposes of calculating the 120 day 
period since the Lender has exercised its 
right to request purchase. SBA is also 
amending 5 120.202-1 of SBA 
regulations (13 CFR 120.202-1) to make 
clear that when a borrower cures a 
default by making an installment 
payment before the Lender requests 
SBA to purchase, the lender’s right to 
request based on such default lapses. 
Thus, a borrower’s default that is cured 
does not trigger the lender’s right to 
request purchase by SBA. 

Section 120.202-5(e) of SBA 
regulations (13 CFR 120.202-5(e)) 
presently provides that SBA shall be 
released from its obligation to purchase 
the GP if the lender fails to request 
purchase within one year of the maturity 
of the note. The Agency is also 
amending $ 120.202-5(e) so that a lender 
can make demand on SBA to purchase 
the GP up to 120 days after the maturity 
of all loans except for lines of credit. A 
lender will still have the right to demand 
purchase from SBA for up to one year 
after the maturity of a line of credit loan. 
This exception is allowed because of the 
nature of line of credit loans wherein the 
borrower draws funds from the lender 
as needed from time to time. This final 
change comports with the SBA intent to 
reduce the number of days of accrued 
interest it plans to pay. It would be 
incongruous and inconsistent for SBA to 


place a 120 day cap on SBA’s payment 
of interest while allowing a lender up to 
one year after any loan’s maturity to 
demand purchase of the GP. More 
importantly, the Agency, by 
promulgating this final rule, is protecting 
its rights with respect to collateral by 
reducing the period in which the lender 
must make demand on the Agency to 
purchase. This means that the 
borrower’s collateral underlying a loan 
would be more readily available so that 
SBA could act more quickly to reduce a 
possible loss by obtaining funds from 
the sale of collateral at foreclosure. 

If the GP has been sold to a registered 
holder in the secondary market, there 
are procedures in effect which require 
the fiscal and transfer agent, on behalf 
of the registered holder, to make a 
prompt demand on the SBA after a 
default by the borrower. The registered 
holder receives accrued interest to the 
date of SBA’s purchase. SBA is not 
proposing any change to the calculation 
of interest on such GPs. 

Compliance With Executive Orders 
12291 and 12612, the Regulatory 
Flexibility Act, 5 U.S.C. 601 et seq., and 
the Paperwork Reduction Act, 44 U.S.C. 
Ch. 35. 

For purposes of the Regulatory 
Flexibility Act, 5 U.S.C. 601 et seq. % SBA 
certifies that this final rule will not have 
a significant impact on a substantial 
number of small entities. 

SBA certifies that this final rule is not 
a major rule for the purpose of Executive 
Order 12291, since the changes are not 
likely to result in an annual effect on the 
economy of $100 million or more. 

The final rule would not impose 
additional reporting or recordkeeping 
requirements which would be subject to 
the Paperwork Reduction Act. 44 U.S.C. 
chapter 35. 

This final rule would not have 
federalism implications warranting the 
preparation of a Federalism Assessment 
in accordance with Executive Order 
12612. 

List of Subjects in 13 CFR Part 120 

Loan programs-business, Small 
businesses. 

Pursuant to the authority contained in 
section 5(b)(6) of the Small Business Act 
(15 U.S.C. 634(b)(6)). SBA amends part 
120, chapter I, title 13, Code of Federal 
Regulations, as follows: 

PART 120—BUSINESS LOAN POLICY 

1. The authority citation for Part 120 
continues to read as follows: 

Authority: 15 U.S.C. 634(b)(6) and 636(a) 
and (h). 


2. Section 120.202-1 is amended by 
adding a sentence at the end to read as 
follows: 

§ 120.202-1 SBA purchase determination. 

• • • * • 

If such default is cured by the making 
of a payment before the Lender requests 
purchase by SBA, the Lender’s right to 
request purchase based on such default 
shall lapse. 

3. Section 120.202-4 is revised to read 
as follows: 

§ 120.202-4 Accrued interest to lender or 
registered holder. 

(a) Accrued interest to Lender which 
has not sold guaranteed portion. With 
respect to a fixed rate note, when SBA 
purchases the guaranteed portion from a 
Lender which the Lender has not sold in 
the secondary market, SBA’s payment of 
accrued interest to the Lender shall be 
at the rate of interest provided in the 
note. When SBA purchases the 
guaranteed portion of a fluctuating 
interest rate loan which Lender has not 
sold in the secondary market, SBA’s 
payment of accrued interest to the 
Lender shall be at the rate in effect at 
the time of the earliest uncured default 
when a default has occurred, or at the 
rate in effect at the time of purchase 
where no default has occurred. 

(1) Generally, whether the note carries 
a fixed or a fluctuating interest rate, the 
accrued interest payable to the Lender 
shall be calculated from the date of the 
borrower’s earliest uncured default, and 
shall be based upon the number of days 
taken by SBA to make payment, not to 
exceed 120 days plus any approved 
deferment period. In addition, if the 
Lender’s request to SBA to purchase is 
made within 120 days of the borrower’s 
earliest uncured default, SBA will pay 
accrued interest for any SBA time spent 
in making payment upon such request in 
excess of 120 days. 

(2) The appropriate SBA branch or 
district Chief, Portfolio Management 
Division (line supervisor) or his/her 
designee may approve an extension of 
time in addition to the 120 days allowed 
by this regulation, when the Lender and 
SBA agree that a cure of the default can 
be expected within a reasonable and 
definite period of time or in other 
situations where the benefits exceed the 
costs of additional days of interest. The 
SBA line supervisor or his/her designee 
may approve such an extension only 
prior to the expiration of the 120 day 
accrual period. If the extension of time 
is considered subsequent to the 
expiration of the 120 day period, 
approval shall only be made by the SBA 
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Director. Office of Portfolio Management 
or his/her designee. 

(3) In making the decision to extend 
the 120 day period, the SBA line 
supervisor and his/her designee and. 
when applicable, the SBA Director, 
Office of Portfolio Management and his/ 
her designee, must be satisfied that 
there is a reasonable expectation that 
the resulting increased interest costs 
will be covered in borrower payments or 
otherwise. 

(4) For purposes of this subsection, the 
“earliest uncured default” occurs on the 
date on which the borrower failed to 
make a regularly scheduled installment 
payment of principal and interest when 
due if the borrower has not made 
subsequent payments for 60 days since 
such nonpayment. The borrower’s 
payment of an installment of principal 
and interest, before the Lender makes its 
request on SBA to purchase, will move 
forward in time the earliest uncured 
default date. If the borrower’s payment 
of principal and interest is made after 
the Lender has made its request on SBA 
to purchase, the earliest uncured default 
date is not changed for purposes of 
calculating the 120 day period since the 
Lender has exercised its right to request 
purchase. 

(b) Accrued interest to registered 
holder. When SBA purchases its 
guaranteed portion from a registered 
holder in the secondary market, its 
payment of accrued interest to the date 
of purchase from the registered holder 
shall be at the rate of interest provided 
in the note. On those loans with a 
fluctuating interest rate, SBA’s payment 
of accrued interest to the registered 
holder shall be at the rate in effect at the 
time of the earliest uncured default 
when a default has occurred, or at the 
rate in effect at the time of purchase 
where no default has occurred. 

4. Section 120.202-5 is amended by 
revising paragraph (e) to read as 
follows: 

§ 120.202-5 When SBA does not purchase. 
***** 

(e) Late Demand. Failure of the Lender 
to demand purchase of an unpaid 
guaranteed portion within 120 days after 
maturity of the loan, Provided, however, 
That for line of credit loans, the Lender 
shall have one year after maturity of 
such loans to demand purchase from 
SBA. 

(Catalog of Federal Domestic Assistance 
Programs, No. 59.012, Small Business Loans) 

Date: March 18,1992. 

Patricia Saiki, 

Administrator. 

I PR Doc. 92-7423 Filed 3-31-92; 8:45 am) 

BILLING COOt B025-01-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14 CFR Part 39 

[Docket No. 91-CE-74-AD; Amendment 39- 
8189; AD 92-06-091 

Airworthiness Directives; Beech 
Models 1900 and 1900C Airplanes; 
Correction 

AGENCY: Federal Aviation 
Administration. DOT. 

action: Final rule; correction. 


SUMMARY: This action makes a 
correction to Airworthiness Directive 
(AD) 92-06-09 concerning inspections of 
engine trusses for cracks at weld joints 
on certain Beech Models 1900 and 1900C 
airplanes, which was published in the 
Federal Register on Friday, March 6, 

1992 (57 FR 8060). The preamble of that 
AD specified an effective date of April 
17,1992, but that date was inadvertently 
omitted from paragraph (h) of the AD. 
This action incorporates that effective 
date into the AD. 

dates: Effective April 17,1992. 

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of April 17, 
1992. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Don Campbell, Aerospace Engineer, 
Airframe Branch, Wichita Aircraft 
Certification Office, 1801 Airport Road, 
Room 100. Mid-Continent Airport, 
Wichita, Kansas 67209; Telephone (316) 
946-4128. 

SUPPLEMENTARY INFORMATION: On 

February 25,1992, the Federal Aviation 
Administration (FAA) issued AD 92-06- 
09, Amendment 39-8189 (57 FR 8060), 
which was applicable to certain Beech 
Models 1900 and 1900C airplanes. The 
AD requires initial and repetitive 
inspections of the engine trusses for 
cracks at weld joints on certain Beech 
Models 1900 and 1900C airplanes, repair 
or replacement of engine trusses found 
cracked, and the installation of 
reinforcement doublers. It also allows 
the repetitive inspection to be 
terminated if a certain engine truss is 
installed. The actions are accomplished 
in accordance with Beech Service 
Bulletin No. 2255, Revision III, dated 
November 1991. AD 92-06-09 
superseded AD 91-12-02. 

The preamble of that AD specified an 
effective date of April 17.1991, but that 
date was inadvertently omitted from 
paragraph (h) of the AD. 


Need for Correction 

As published, the final regulations do 
not have an effective date in the body of 
the AD; only in the preamble. This could 
cause confusion on when compliance 
with the AD should be accomplished. 

Correction of Publication 

Accordingly, the publication on March 
6,1992 (57 FR 8060) of Amendment 39- 
8189; AD 92-06-09, which w r as the 
subject of FR Doc. 92-4978, is corrected 
as follows: 

§39.13 [Corrected) 

On page 8061, in § 39.13, in the third 
column, paragraph (h), line 2, “April 17, 
1992.” should be added after “effective 
on”. 

Issued in Kansas City, Missouri, on March 
25. 1992. 

Richard F. Yotter, 

Acting Manager. Small Airplane Directorate 
Aircraft Cerification Service. 

[FR Doc. 92-7311 Filed 3-31-92; 8:45 am| 
BILLING CODE 4910-13-11 


14 CFR Part 39 

[Docket No. 91-CE-35-AD; Amendment 39- 
8203; AD 92-07-07 J 

Airworthiness Directives; Eiriavion 
Models PIK-20 and PIK-20B 
Sailplanes; Correction 

agency: Federal Aviation 
Adminstration. DOT. 

action: Final rule; correction. 


summary: This action makes a 
correction to Airworthiness Directive 
(AD) 92-07-07 concerning certain 
Eiriavion Models PIK-20 and PIK-20B 
sailplanes that are equipped with lead 
mass balance strips on the flaps and 
ailerons, which was published in the 
Federal Register on Wednesday, March 
11.1992 (57 FR 8576). This publication 
listed the amendment number of this AD 
as 39-8103. The correct amendment 
number should have been 39-8203. This 
action incorporates the correct 
amendment number into the AD. 

EFFECTIVE DATE: April 30, 1992. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Carl F. Mittag, Program Manager. 
Brussels Aircraft Certification Staff. 
Europe, Africa, Middle East office, FAA, 
c/o American Embassy, 1000 Brussels, 
Belgium; Telephone 322.513.38.30 
extension 2710; or Mr. Herman Belderok. 
Project Officer, Small Airplane 
Directorate. Aircraft Certification 
Service. FAA, 601 E. 12th Street, Kansas 
City, Missouri 64106; Telephone (816) 
426-6932; Facsimile (816) 426-2169. 
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SUPPLEMENTARY INFORMATION: On 

March 5,1992, the Federal Aviation 
Administration (FAA) issued AD 92-07- 
07, Amendment 39-8203 (57 FR 8576), 
which was applicable to Eiriavion 
Models PIK-20 and P1K-20B sailplanes 
that are equipped with lead mass 
balance strips on the flaps and ailerons. 
The AD requires inspections of the lead 
mass balance strips on the flaps and 
ailerons for cracks, and replacement if 
found cracked. 

This AD inadvertently referenced the 
amendment number as 39-8103. The 
correct number should have been 
Amendment 39-8203. 

Need for Correction 

As published, the final regulations 
contain an incorrect Amendment 
number, which could cause confusion in 
logging compliance with AD 92-07-07. 

Correction of Publication 

Accordingly, the publication of 
Wednesday, March 11,1992 (57 FR 8576) 
of Amendment 39-8203; AD 92-07-07, 
which was the subject of FR Doc. 92- 
5688, is corrected as follows: 

On page 8576, in the First column, in 
the docket line in the heading, correct 
“Amendment 39-8103” to read 
“Amendment 39-8203”. 

§39.13 [Corrected] 

On page 8576, in the third column, in 
§ 39.13, in the first line of AD 92-07-07, 
replace “Amendment 39-8103;“ with 
“Amendment 39-8203;”. 

On page 8577, in the First column, in 
paragraph (f), replace “(39-8103)” with 
“(39-8203)”. 

Issued In Kansas City. Missouri, on March 
25.1992. 

Richard F. Yotter, 

Acting Manager. Small Airplane Directorate, 
Aircraft Certification Service. 

[FR Doc. 92-7310 Filed 3-31-82; 8:45 am] 

BILLING CODE 4910-13-M 


14 CFR Part 71 

[Airspace Docket No. 91-ASO-22] 

Establishment of Transition Area, 
Blalrsville, GA 

agency: Federal Aviation 
Administration (FAA), DOT. 
action: Final rule. 

summary: This amendment establishes 
the Blairsville. GA Transition Area. A 
standard instrument approach 
procedure (SLAP) has been developed to 
serve the Blairsville Airport. This action 
lowers the base of controlled airspace 
from 1200 feet to 700 feet above the 
surface in vicinity of the airport to 


provide protection of instrument flight 
rules (IFR) aeronautical operations. 
Additionally, the operating status of the 
Blairsville Airport will be changed from 
visual flight rules (VFR) operations only 
to include IFR operations concurrent 
with publication of the SIAP. 

EFFECTIVE DATE: 0901 u.t.c., August 20, 
1992. 

FOR FURTHER INFORMATION CONTACT: 

James G. Walters. Airspace Section, 
System Management Branch, Air Traffic 
Division, Federal Aviation 
Administration, P.O. Box 20636, Atlanta, 
Georgia 30320; telephone (404) 763-7646. 
SUPPLEMENTARY INFORMATION: 

History 

On November 7,1991, the FAA 
proposed to amend part 71 of the 
Federal Aviation Regulations (14 CFR 
part 71) to establish the Blairsville, GA 
Transition Area (56 FR 56952). A SIAP 
had been developed to serve the 
Blairsville Airport and the additional 
controlled airspace was needed for 
protection of IFR aeronautical 
operations. This proposed action would 
lower the base of controlled airspace 
from 1200 feet to 700 feet above the 
surface in vicinity of the airport. 
Additionally, it was proposed to change 
the operating status of the airport from 
VFR operations only to include IFR 
operations concurrent with publication 
of the SLAP. Interested parties were 
invited to participate in this rulemaking 
proceeding by submitting written 
comments on the proposal to the FAA. 
No comments objecting to the proposal 
were received. The Blairsville, GA 
Transition Area will be published in 
Section 71.181 of FAA Order 7400.7 
effective November 1,1991, which is 
incorporated by reference in 14 CFR 
71.1. 

The Rule 

This amendment to part 71 of the 
Federal Aviation Regulations 
establishes the Blairsville, GA 
Transition Area. The base of controlled 
airspace is lowered from 1200 feet to 700 
feet above the surface in vicinity of the 
Blairsville Airport A SIAP has been 
developed to serve the airport and the 
additional controlled airspace will 
provide protection of IFR aeronautical 
operations. Additionally, the operating 
status of the airport is changed from 
VFR operations only to include IFR 
operations concurrent with publication 
of the SIAP. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 


current. It. therefore, (1) is not a “major 
rule” under Executive Order 12291: (2) is 
not a “significant rule" under DOT 
Regulatory Policies and Procedures (44 
FR 11034: February 26,1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule will not have a 
significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

List of Subjects in 14 CFR Part 71 

Aviation Safety, Transition Areas, 
Incorporated by reference. 

Adoption of the Amendment 

In consideration of the foregoing, the 
Federal Aviation Administration 
amends 14 CFR part 71 as follows: 

PART 71—[AMENDED] 

1. The authority citation for 14 CFR 
part 71 continues to read as follows: 

Authority: 49 U.S.C. app. 13 48(a) . 1354(a), 
1510: E.0.10854: 24 FR 9565. 3 CFR, 1959-1963 
Comp., p. 389, 49 U.S.C 106(g); 14 CFR 11.69. 

§ 71.1 [Amended] 

2. The incorporation by reference in 14 
CFR 71.1 of the Federal Aviation 
Administration Order 7400.7, 
Compilation of Regulations, published 
April 30,1991, and effective November 
1,1991, is amended as follows: 

Section 71.181 Transition Areas 

***** 

Blairsville, GA [New) 

That airspace extending upward from 700 
feet above the surface within a 2.5-mile 
radius of Blairsville Airport (lat 34°5T18''N. 
long. 83*59'49"W.); within 2.5 miles each side 
of the 323° bearing from the airport extending 
to a point 10.5 miles northwest of the airport. 
***** 

Issued in East Point, Georgia, on March 19, 
1992. 

Don Cass, 

Acting Manager, Air Traffic Division, 
Southern Region. 

[FR Doc. 92-7340 Filed 3-31-02; 8:45 am] 

BILUNG CODE 4910-13-M 

14 CFR Part 71 

[Airspace Docket No. 91-ASO-21] 

Establishment of Transition Area, 
Prestonburg, KY; Correction 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
action: Correction to final rule. 
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summary: This action corrects an error 
in the effective date of the final rule 
establishing a transition area at 
Prestonburg, KY. as published in the 
Federal Register on December 10,1991. 
(56 FR 64477). The effective date of the 
final rule has been changed from July 23, 
1992, to June 25,1992. Additionally, the 
subject heading in the Federal Register 
mistakenly referred to the 
“Establishment of Transportation Area, 
Prestonburg, KY.” The correct subject 
heading is “Establishment of Transition 
Area, Prestonburg, KY.". 

EFFECTIVE DATE: 0901 UTC June 25,1992. 

FOR FURTHER INFORMATION CONTACT: 

James G. Walters, Airspace Section, 
System Management Branch, Air Traffic 
Division, Federal Aviation 
Administration, P.O. Box 20636, Atlanta, 
Georgia, 30320; telephone (404) 763-7646. 

SUPPLEMENTARY INFORMATION: 

Background 

The Final rule that is the subject of this 
correction provided an incorrect date of 
July 23,1992, as the effective date for 
establishing the transition area at 
Prestonburg, KY. The subject heading 
also erroneously referred to the rule as 
establishing a “transportation” area. 

Need for Correction 

As published, the final rule contains 
errors that may cause confusion. The 
effective date must also be corrected to 
comport with the issuance of new charts 
and the publication of instrument 
approach procedures. 

Correction of Publication 

Accordingly, the publication on 
December 10,1991, of the final rule 
which was the subject of the Federal 
Register Docket 91-29448 is corrected as 
follows: 

1. On page 64477, in the third column, 
substitute the word “Transition" for the 
word “Transportation" in the subject 
heading for the rule. 

2. On page 64478, in the first column, 
the effective date shown as "July 23, 
1992” is corrected to read “June 25, 

1992”. 

Issued in Ea9t Point, Georgia, on January 
16.1992. 

Don Cass, 

Acting Manager, Air Traffic Division, 

Southern Region. 

1FR Doc. 92-7338 Filed 3-31-92; 8:45 am] 

BILUNO coot 4»10-13-41 


COMMODITY FUTURES TRADING 
COMMISSION 

17 CFR Part 30 

Foreign Option Transactions 

agency: Commodity Futures Trading 

Commission. 

action: Order 

summary: The Commodity Futures 
Trading Commission (“Commission”) is 
issuing this Order pursuant to which 
option contracts on the Long Term ECU 
Bond Futures Contract traded on the 
Marche a Terme International de France 
(“MATIF”) may be offered or sold to 
persons located in the United States. 
This Order is issued pursuant to: (1) 
Commission rule 30.3(a), which makes it 
unlawful for any person to engage in the 
offer or sale of a foreign option product 
until the Commission, by order, 
authorizes such foreign option to be 
offered or sold in the United States; and 
(2) the procedures established in the 
Commission's Order issued on June 6, 
1990, 55 FR 23902 (June 13, 1990) (Mutual 
Recognition Memorandum of 
Understanding (“MRMOU”) with the 
French Commission des Operations de 
Bourse). 

effective date: May 1,1992. 

FOR FURTHER INFORMATION CONTACT: 

Jane C. Kang, Esq., Division of Trading 
and Markets, Commodity Futures 
Trading Commission, 2033 K Street. 

NW., Washington, DC 20581. Telephone: 
(202) 254-8955. 

SUPPLEMENTARY INFORMATION: The 

Commission has issued the following 
Order: 

United States of America Before the 
Commodity Futures Trading 
Commission 

Order Pursuant to the Mutual 
Recognition Memorandum of 
Understanding with the French 
Commission des Operations de Bourse 
and Rule 30.3(a), Permitting Option 
Contracts on the Long Term ECU Bond 
Futures Traded on the Marche a Terme 
International de France to Be Offered or 
Sold in the United States Thirty Days 
after Publication of this Notice in the 
Federal Register 

By Order issued on December 17,1991 
(“Initial Order”), the Commission 
authorized, pursuant to the Mutual 
Recognition Memorandum of 
Understanding (“MRMOU”) 1 and 


1 See 55 FR 23902 (June 13,1990). Among other 
things, this arrangement provides a mechanism 
pursuant to which certain option products traded on 
the Marche a Terme International de France 
(“MATIF’) may be offered or sold to customers 


Commission rule 30.3(a), 2 certain option 
products traded on the MATIF to be 
offered or sold in the United States. 

By letter dated February 20,1992, as 
supplemented by letter dated March 5, 
1992, the Commission des Operations de 
Bourse (“COB”) represented that it 
would be introducing an option contract 
based on the Long Term ECU Bond 
Futures. 3 The COB has requested that 
the Commission supplement its Initial 
Order authorizing Options on the 
Notional Bond, Options on the 3-month 
PIBOR and Options on the 3-month 
EURODEM Futures by also authorizing 
the MATIF’s Option Contract on the 
Long Term ECU Bond Futures to be 
offered or sold in the United States. 
Based upon the foregoing, and pursuant 
to the terms of the MRMOU, the 
Commission hereby publishes this Order 
in the Federal Register pursuant to 
which the particular option contract 
specified herein may be offered or sold 
thirty days after the publication of this 
Order. 

Accordingly, pursuant to Commission 
rule 30.3(a), 17 CFR 30.3(a) (1991), and 
Article II, paragraph 6(b) and Article V. 
paragraph 6 of the MRMOU signed by 
the Commission on June 6.1990 (55 FR 
23902 (June 13,1990)), and subject to the 
terms and conditions specified in the 
MRMOU. the Commission hereby issues 
this Order pursuant to which option 
contracts based on the Long Term ECU 
Bond Futures traded on the MATIF may 
be offered or sold to persons located in 
the United States thirty days after 
publication of this Order in the Federal 
Register. 


resident in the United States thirty days after 
publication in the Federal Register of a notice 
specifying the particular option contracts to be 
offered or sold. 

* Commission rule 30.3(a). 17 CFR 30.3(a) (1991), 
makes it unlawful for any person to engage in the 
offer or sale of a foreign option product until the 
Commission, by order, authorizes such foreign 
option to be offered or sold. 

3 See letters dated February' 20,1992 and March 5. 
1992 from Frederic Perier. COB. to Andrea M. 
Corcoran. Director. Division of Trading and 
Markets. Commission. Before a futures contract 
based on foreign government debt, or an option 
thereon, may be offered or sold in the United States, 
the underlying government debt must be designated 
as an “exempt security" by the Securities and 
Exchange Commission (“SEC“) under SEC Rule 
3112-8 of the Securities Exchange Act of 1934. In the 
March 5.1992 letter, the COB represented that the 
underlying futures contract, the ECU Bond Futures 
Contract is settled in debt obligations issued by 
France and the United Kingdom, both of whose debt 
obligations have been designated as exempt 
securities. See also letter dated July 11.1991 from 
William Heyman, Director. Division of Market 
Regulation. SEC, to Jean Saint-Geours, Chairman, 
COB. regarding the offer and sale in the U.S. of 
MATIF’s Long Term ECU Bond Futures Contract. 
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Lists of Subjects in 17 CFR Part 30 

Commodity futures, Commodity 
options, Foreign commodity options. 

Accordingly, 17 CFR part 30 is 
amended as set forth below: 

PART 30—FOREIGN FUTURES AND 
FOREIGN OPTION TRANSACTIONS 

1. The authority citation for part 30 
continues to read as follows: 

Authority: Secs. 2(a)(1)(A), 4, 4c, and 8a of 
the Commodity Exchange Act, 7 U.S.C. 2.8. 6c 
and 12a. 

2. Appendix B to part 30 is amended 
by adding the following entry after the 
existing entry for "Marche a Terme 
International de France" to read as 
follows: 

Appendix B to Part 30—Option 
Contracts Permitted To Be Offered or 
Sold in the U.S. Pursuant to 5 30.3(a) 


Exchange 

Type o 1 contract 

FR date and 
citation 

• • 

• • 

• 

Marche a Terme 

Option Contract 

April 1, 

International de 

on the Long 

1992; 57 

France. 

Term ECU 

FR 


Bond Futures. 

. 

• ■ • 

• • 

• 


Issued in Washington, DC on March 28, 
1992. 

Jean A Webb, 

Secretary to the Commission. 

Contract Specifications 

Option Contract on the Long Term ECU 
Bond Futures Contract 

Option Type 

—American options. 

—Buy options (calls) and sell options 
(puts). 

Type of Operators 

In addition to the usual operators, 
there are "market makers" who 
undertake to: 

—quote the buy and sell premiums for 
each strike price open, 

—issue upon request up to 100 option 
contracts for each quoted price. 

Underlying Contract 

—A "LONG TERM ECU bond" futures. 

Premium 

—The option price or premium is 
expressed as a percentage of the 
contract’s nominal value to two 
decimal places. 

—The premium is paid by the option 
buyer and is collected by the option 
seller. Margins are payable in ECU. 


Trading Unit 

—An option bears on one futures 
contract. 

Quotation 

—Premium quotation. Example: a 

premium of 1.75 is equivalent to 1.75% 
x 100,000 = 1,750 ECU. 

Minimum Price Movement (tick) 

—0.01% x 100,000 = 10 ECU. 

Strike Price 

—When a delivery month begins 
trading, 9 strike prices are initially 
listed: the round strike price that is 
closest to the price of the underlying 
contract as well as the four 
immediately higher prices and the four 
immediately lower prices. 

—The difference between two strike 
prices is set at 50 basis points. 
—Example: 97.00/97.50/98.00.... 

Expiration Dates 

—The expiration dates correspond to 
the 2 quarterly delivery months of the 
LONG TERM ECU bond futures 
contract. The quarterly delivery 
months are: March, June, September 
and December. 

—The close (or last quotation day) 
occurs on the last Thursday of the 
month preceding the corresponding 
delivery month of the LONG TERM 
ECU bond. 

—A delivery month on the option 
contract is opened on the first trading 
day following the fifteenth day of the 
expiration month. 

Exercise Procedure 

—In case of exercise, the option seller 
must buy from (in the case of a put) or 
sell to (in the case of a call) the buyer 
a firm futures contract, at the option 
strike price. 

—On the option expiration date, options 
that are in the money are 
automatically exercised, unless 
otherwise notified by 4:30 p.m. 

—Options that are at-the-money and 
out-of-the-money on their expiration 
dates are automatically abandoned. 

Trading Procedure 

—Open outcry: from 9:05 a.m. to 4:30 
p.m. 

There Is No Price Fluctuation Limit 
Initial Margin 

MATLF S.A. has the option seller set 
aside an amount as initial margin 
corresponding to the loss that would 
result from the most unfavorable change 
in the liquidation of its overall net 
position in one trading day. This initial 
margin is revised on a daily basis. 


N.B. 

The characteristics described in this 
document were applicable on January 
16,1992 but are subject to modification, 

[FR Doc. 92-7452 Filed 3-31-92; 8.45 ami 

BILLING COOC €351-0*41 


DEPARTMENT OF THE TREASURY 
Customs Service 
19 CFR Parts 141 and 151 
[TJ). 92-31J 

Technical Corrections to the Customs 
Regulations 

agency: U.S. Customs Service, 
Department of the Treasury. 
action: Final rule. 

summary: In accordance with Customs 
policy of periodically reviewing its 
regulations to ensure that they are 
current and accurate, this document 
makes two technical corrections to the 
Customs Regulations. The changes are 
nonsubstantive. 

EFFECTIVE DATE: April 1, 1992. 

FOR FURTHER INFORMATION CONTACT. 
Harold M. Singer, Regulations and 
Disclosure Law Branch (202) 566-8237. 
SUPPLEMENTARY INFORMATION: 

Background 

As part of a continuing program to 
keep its regulations current and 
accurate, Customs has determined that 
certain changes should be made to the 
regulations. In this document. Customs 
is making two technical corrections to 
the regulations that are nonsubstantive. 

The first correction involves 9 151.12, 
Customs Regulations (19 CFR 151.12). 
Section 151.12 provides that procedures 
for sampling and testing of benzenoid 
chemicals and products are set forth in 
subpart D of part 152 of the Customs 
Regulations. Subpart D concerned 
American selling price, which was 
eliminated by the Trade Agreements Act 
of 1979. When subpart D of part 152 was 
removed from the Customs Regulations 
by Treasury Decision 87-89, which was 
published in the Federal Register (52 FR 
24444) on July 1,1987, the cross- 
reference to subpart D also should have 
been removed. This document now 
removes S 151.12. 

The second correction involves the 
heading of 5 141.102. When a document 
amending § 141.102 was published in the 
Federal Register (54 FR 28412) as 
Treasury Decision 89-65 on July 6,1989, 
a new heading for § 141.102 was also 
published. However, the document, 

















Federal Register / Vol. 57. No. 63 / Wednesday, April 1, 1992 / Rules and Regulations 


10989 


inadvertently, did not use amendatory 
language so that the heading of the 
section would be amended in the Code 
of Federal Regulations (CFR). 
Accordingly, the correct title of 
5 141.102—When deposit of estimated 
duties, estimated taxes, or both, not 
required—does not appear in 19 CFR. 
This document corrects that error. 

Inapplicability of Notice and Delayed 
Effective Date Requirements 

Inasmuch as these amendments 
merely correct two previously published 
documents, the effects of the 
amendments are nonsubstantive in 
nature, and the amendments merely 
conform the Customs Regulations to 
agency practice, pursuant to 5 U.S.C. 553 
(a)(2) and (b)(B), notice and public 
procedures are not required and would 
be contrary to the public interest. For 
the same reasons, pursuant to 5 U.S.C. 
553(a)(2) and (d)(3), a delayed effective 
date is not required. 

Executive Order 12291 and Regulatory 
Flexibility Act 

Because this document relates to 
agency management, it is not subject to 
Executive Order 12291. Because no 
notice of proposed rulemaking is 
required, the provisions of the 
Regulatory Flexibility Act (5 U.S.C. 601 
et seq. ) do not apply. 

List of Subjects 

19 CFR Part 141 

Customs duties and inspection, 
Explosives, Imports, Lawyers. 

19 CFR Part 151 

Chemicals, Customs duties and 
inspection. Imports. 

Amendments to the Regulations 

Parts 141 and 151. Customs 
Regulations (19 CFR parts 141 and 151) 
are amended as set forth below*: 

PART 141—ENTRY OF MERCHANDISE 

1. The general and relevant specific 
authority citation for part 141 continues 
to read as follows: 

Authority: 19 U.S.C. 66, 1448,1484. 1624. 

• • ♦ * « 

Subpart G also issued under 19 U.S.C. 1505. 

***** 

2. The heading of $ 141.102 is revised 
to read as follows: 

§ 141.102 When deposit of estimated 
duties, estimated taxes, or both not 
required. 

• * * • • 


PART 151—EXAMINATION, 

SAMPLING, AND TESTING OF 
MERCHANDISE 

1. The general authority citation for 
part 151 continues to read as follows: 

Authority 19 U.S.C. 86,1202 (General 
Notes 8 and 9. Harmonized Tariff Schedule of 
the United States). 1624. 


§ 151.12 (Removed] 

2. Section 151.12 is removed and 
reserved. 

Dated: March 26,1992. 

Kathryn C. Peterson, 

Chief, Regulations and Disclosure Law 
Branch. 

(FR Doc. 92-7430 Filed 3-31-92; 8:45 am] 
BILLING CODE 4*20-02-41 


DEPARTMENT OF LABOR 

Employment and Training 
Administration 

20 CFR Part 655 
RIN 1205-AA90 

Wage and Hour Division 
29 CFR Part 507 
RIN 1215-AA70 

Attestations by Employers Using Alien 
Crewmembers for Longshore 
Activities in U.S. Ports 

agencies: Employment and Training 
Administration, Labor; and Wage and 
Hour Division, Employment Standards 
Administration, Labor. 
action: Interim final rule; extension of 
effective date. 


summary: The Department of Labor has 
promulgated regulations for filing and 
enforcement of attestations by 
employers seeking to use certain alien 
crewmembers to perform longshore 
work at U.S. ports. This document 
extends the expiration date of the 
Interim final rule. 

dates: Effective March 30,1992, the 
expiration of the interim final rule 
published on May 30,1991 (56 FR 24648) 
and extended by a document published 
January 3,1992 (57 FR 182) is extended 
through June 30.1992. 

FOR FURTHER INFORMATION CONTACT: 

On 20 CFR part 655, subpart F. and 29 
CFR part 506, subpart F, contact David 
O. Williams. Chair, Immigration Task 
Force. Employment and Training 
Administration. Department of Labor, 
room N-4470, 200 Constitution Avenue. 
NW. f Washington. DC 20210. Telephone: 


(202) 535-0174 (this is not a toll-free 
number). 

O n 20 CFR part 655, subpart G, and 29 
CFR part 506, subpart G, contact 
Solomon Sugarman, Wage and House 
Division, Employment Standards 
Administration, Department of Labor. 
Room S-3502, 200 Constitution Avenue, 
NW.. Washington, DC 20210. Telephone: 
(202) 523-7605 (this is not a toll-free 
number). 

SUPPLEMENTARY INFORMATION: On May 

30,1991, the Department of Labor (DOL) 
published an interim final rule adding, at 
20 CFR part 655, subparts F and G, and 
at 29 CFR part 507, subparts F and G, 
regulations for filing and enforcement of 
attestations by employers seeking to use 
certain alien crewmembers to perform 
longshore work at U.S. ports, pursuant 
to section 258 of the Immigration and 
Nationality Act. 56 FR 24648 (May 30. 
1991); see 8 U.S.C. 1288. Public 
comments were invited through July 29. 

1991, and the interim final rule w*as 
effective from May 28,1991, through 
December 31.1991. The expiration date 
later was extended through March 31. 

1992. 57 FR 182 (January 3 , 1992 ). 

DOL has determined that it requires 

additional time to review and consider 
the information presented in the public 
and agency comments. This review will 
extend past March 31,1992. So as not to 
have an interruption in the regulations 
governing the program, DOL is 
extending the expiration date for the 
interim final rule, before which time a 
final rule is expected to be published. 

Accordingly. FR Doc. 91-12718, 56 FR 
24648 (May 30,1991), is amended, by 
revising the first sentence in the 
“DATES’* section to read “Effective 
dates: May 28.1991, through June 30, 
1992/' 

Signed at Washington. DC this 30th day of 
March, 1992. 

Lynn Martin. 

Secretary of Labor. 

(FR Doc. 92-7610 Filed 3-30-02; 3:28 pm| 

BILUNG CODE 4S10-30; 4510-27-*! 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

21 CFR Part 178 

[Docket No. 90F-0411] 

Indirect Food Additives: Adjuvants, 
Production Aids, and Sanitizers 

AGENCY: Food and Drug Administration. 
HHS. 

action: Final rule. 
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summary: The Food and Drug 
Administration (FDA) is amending the 
food additive regulations to provide for 
the safe use of 1.2-bis(3,5-di-te/Y-butyl-4- 
hydroxyhydrocinnamoyl)hydrazine as a 
stabilizer in acrylonitrile-butadiene- 
styrene copolymers and 
polyoxymethylene copolymers and 
homopolymers used in contact with 
food. This action is in response to a 
petition filed by Ciba-Geigy Corp. 

DATES: Effective April 1,1992; written 
objections and requests for a hearing by 
May 1.1992. 

addresses: Written objections to the 
Dockets Management Branch (HFA- 
305). Food and Drug Administration, rm. 
1-23,12420 Parklawn Dr.. Rockville, MD 
20857. 

FOR FURTHER INFORMATION CONTACT: 

Julius Smith, Center for Food Safety and 
Applied Nutrition (HFF-335), Food and 
Drug Administration, 200 C St. SW., 
Washington. DC 20204, 202-254-9500. 
SUPPLEMENTARY INFORMATION: In a 
notice published in the Federal Register 
of December 19.1990 (55 FR 52100), FDA 
announced that a food additive petition 
(FAP1B4237) had been filed by Ciba- 
Geigy Corp., Seven Skyline Dr., 
Hawthorne. NY 10532-2188, proposing 
that § 178.2010 Antioxidants and/or 
stabilizers for polymers (21 CFR 
178.2010) be amended to provide for the 
safe use of 1.2-bis(3,5-di-tert-butyl-4- 
hydroxyhydrocinnamoyljhydrazine as a 
stabilizer in acrylonitrile-butadiene- 
styrene copolymers and in polymers 
complying with § 177.2470 
Polyoxymethylene copolymer (21 CFR 
177.2470) and 5 177.2480 
Polyoxymethylene homopolymer (21 
CFR 177.2480). 

FDA has reviewed the safety of both 
the additive and the starting materials 
used to manufacture the additive. 
Although l,2-bis(3,5-di-ter*-butyl-4- 
hydroxyhydrocinnamoyljhydrazine has 
not been found to cause cancer, it may 
contain minute amounts of hydrazine as 
a byproduct of its production. Hydrazine 
has been shown to cause cancer in test 
animals. Residual amounts of reactants 
and manufacturing aids, such as 
hydrazine, are commonly found as 
contaminants in chemical products, 
including food additives. 

I. Determination of Safety 

Under section 409(c)(3)(A) of the 
Federal Food, Drug, and Cosmetic Act 
(the act) (21 U.S.C. 348(c)(3)(A)), the so- 
called "general safety clause," a food 
additive cannot be approved for a 
particular use unless a fair evaluation of 
the data available to FDA establishes 
that the additive is safe for that use. The 
concept of safety embodied in the 1958 


amendment is explained in the 
legislative history of the provision: 
"Safety requires proof of a reasonable 
certainty that no harm will result from 
the proposed use of an additive. It does 
not—and cannot—require proof beyond 
any possible doubt that no harm will 
result under any conceivable 
circumstances." (H. Rept. 2284, 85th 
Cong., 2d sess. 4 (1958).) This definition 
of safety has been incorporated into 
FDA’s food additive regulations (21 CFR 
170.3(i)). The anticancer or Delaney 
clause of the act (section 409(c)(3)(A)) 
provides further that no food additive 
shall be deemed to be safe if it is found 
to induce cancer when ingested by man 
or animal. 

In the past. FDA has often refused to 
approve the use of an additive that 
contained or was suspected of 
containing even minor amounts of a 
carcinogenic chemical, even though the 
additive itself had not been shown to 
cause cancer. The agency now believes, 
however, that developments in scientific 
technology and experience with risk 
assessment procedures make it possible 
to establish the safety of additives that 
contain carcinogenic chemicals as 
impurities but that have not themselves 
been shown to cause cancer. 

In the preamble to the final rule 
permanently listing D&C Green No. 6, 
published in the Federal Register of 
April 2,1982 (47 FR 14138), FDA 
explained the basis for approving the 
use of a color additive that had not been 
shown to cause cancer, even though the 
additive contains a carcinogenic 
impurity. Since that decision, FDA has 
approved the use of other color 
additives and food additives on the 
same basis. An additive that has not 
itself been shown to cause cancer, but 
that contains a carcinogenic impurity, 
may properly be evaluated under the 
general safety clause of the statute using 
risk assessment procedures to determine 
whether there is a reasonable certainty 
that no harm will result from the 
proposed use of the additive. 

The agency’s position is supported by 
Scott v. FDA. 728 F.2d 322 (6th Cir. 1984). 
That case involved a challenge to FDA’s 
decision to approve the use of D&C 
Green No. 5, which contains a 
carcinogenic chemical but has itself not 
been shown to cause cancer. Relying 
heavily on the reasoning in the agency’s 
decision to list this color additive, the 
United States Court of Appeals for the 
Sixth Circuit rejected the challenge to 
FDA’s action and affirmed the listing 
regulation. 

II. Safety of Petitioned Use 

FDA estimates that the petitioned use 
of l,2-bis(3,5-di-terf-butyl-4- 


hydroxyhydrocinnamoyljhydrazine will 
result in extremely low levels of 
exposure to this additive. The agency 
has estimated a probable daily intake of 
the additive based on considerations 
such as the migration of the additive 
under the most severe intended use 
conditions and the probable 
concentration of the additive in food 
from food-contact articles that contain 
this substance. The estimated daily 
intake for the additive is expected to be 
no greater than 66 micrograms per day 
or 22 parts per billion in the diet. 

FDA does not ordinarily consider 
chronic testing to be necessary to 
determine the safety of an additive 
whose use will result in such low 
exposure levels (Refs. 1 and 2). and the 
agency has not required such testing 
here. However, the agency has reviewed 
available data from a genotoxicity study 
in hamsters and a subchronic feeding 
study on the additive in rats. Based on 
the results of these studies and the low 
level of exposure to the additive, the 
agency concludes that there is an 
adequate margin of safety for the 
proposed use of the additive. 

A. Hydrazine 

Because l,2-bis(3,5-di-ter/-butyl-4- 
hydroxyhydrocinnamoyljhydrazine has 
not been found to cause cancer, the 
anticancer clause does not apply to it. 
However, FDA has further evaluated the 
safety of this additive under the general 
safety clause, using risk assessment 
procedures to estimate the upper-bound 
limit of risk presented by the 
carcinogenic chemical hydrazine that 
may be present as an impurity in the 
additive. 

The risk assessment procedures that 
FDA used in this evaluation are similar 
to the methods that it has used to 
examine the risk associated with the 
presence of minor carcinogenic 
impurities in various other food and 
color additives that contain carcinogenic 
impurities (see, e.g., 49 FR 13018 at 
13019, April 2,1984). This risk evaluation 
of the carcinogenic impurity hydrazine 
has two aspects: (1) Assessment of the 
worst-case exposure to the impurity 
from the proposed use of the additive, 
and (2) extrapolation of the risk 
observed in the animal bioassays to the 
conditions of probable exposure to 
humans. 

Based on the fraction of the daily diet 
that may be in contact with surfaces 
containing l,2-bis(3,5-di-te/Y-butyl-4- 
hydroxyhydrocinnamoyljhydrazine and 
the level of hydrazine that may be 
present in the additive (Ref. 3), FDA 
estimated a worst-case exposure to 
hydrazine from the use of this additive 
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to be 6 nanograms (ng) per person per 
day. The agency used data from a 
drinking water study on hydrazine (Ref. 
4) to estimate the upper-bound level of 
lifetime human risk from exposure to 
this chemical stemming from the 
proposed use of l,2-bis(3,5-di-terf-butyl- 
4-hydroxyhydrodnnamoyl)hydrazine. 
The results of the bioassay on hydrazine 
demonstrated that the material was 
carcinogenic for male and female mice 
under the conditions of the study, 
causing significantly increased 
incidences of lung tumors in the 
animals. 

The Center for Food Safety and 
Applied Nutrition's Cancer Assessment 
Committee (the Committee) reviewed 
this bioassay and other relevant data 
available in the literature and concluded 
that the Findings of carcinogenicity were 
supported by this information on 
hydrazine. The Committee further 
concluded that the upper-bound level of 
lifetime human risk from potential 
exposure to hydrazine stemming from 
the proposed use of 1.2-bis(3.5-di-ter/- 
butyl-4-hydroxyhydrocinnamoyl) 
hydrazine could be calculated from the 
bioassay. 

The Committee used a quantitative 
risk assessment procedure (linear 
proportional model) to extrapolate from 
the doses used in the animal experiment 
to the very low doses that might be 
encountered under the proposed 
conditions of use of the additive. This 
procedure is not likely to underestimate 
the actual risk from very' low doses and 
may. in fact, exaggerate it because the 
extrapolation models used are designed 
to estimate the maximum risk consistent 
with the data. For this reason, the 
estimate can be used with confidence to 
determine to a reasonable certainty 
whether any harm will result from the 
proposed conditions and levels of use of 
the food additive. Based on a worst-case 
exposure of 6 ng per person per day, 

FDA estimates that the upper-bound 
limit of individual lifetime risk from 
potential exposure to hydrazine from the 
use of l,2-bi8(3.5-di-terf-butyl-4- 
hydroxyhydrocinnamoyljhydrazine is 2 
X 1(T» ( or less than 2 in 100 million (Ref. 
5). Because of numerous conservatisms 
in the exposure estimate, actual 
exposure to hydrazine is expected to be 
substantially less than the estimated 
daily intake, and therefore the actual 
lifetime risk would be less than 2 x 
Thus, the agency concludes that 
there is a reasonable certainty of no 
harm from exposure to hydrazine that 
might result from the proposed use of 
1.2-bis(3.5-di-te/?-butyl-4- 
hydroxyhydrocinnamoyl) hydrazine. 


B. Need for Specifications 

The agency has also considered 
whether a specification is necessary to 
control the amount of the hydrazine 
impurity in the food additive. The 
agency finds that a specification is not 
necessary for the following reasons: (1) 
Because of the low level at which 
hydrazine may be expected to remain as 
an impurity following production of the 
additive, the agency would not expect 
this impurity to become a component of 
food at other than extremely small 
levels; and (2) the upper-bound limit of 
lifetime risk from exposure to this 
impurity, even under worst-case 
assumptions, is very low, less than 2 in 
100 million. 

C. Conclusion on Safety 

FDA has evaluated the data in the 
petition and other relevant material, 
including the information pertaining to 
the safety of the potential impurity, 
hydrazine. The agency concludes that 
the additive is safe for its proposed use 
and that 21 CFR 178.2010(b) should be 
amended as set forth below. 

In accordance with § 171.1(h) (21 CFR 
171.1(h)), the petition and the documents 
that FDA considered and relied upon in 
reaching its decision to approve the 
petition are available for inspection at 
the Center for Food Safety and Applied 
Nutrition by appointment with the 
information contact person listed above. 
As provided in 21 CFR 171.1(h). the 
agency will delete from the documents 
any materials that are not available for 
public disclosure before making the 
documents available for inspection. 

IIL Environmental Impact 

The agency has carefully considered 
the potential environmental effects of 
this action. FDA has concluded that the 
action will not have a significant impact 
on the human environment and that an 
environmental impact statement is not 
required. The agency's finding of no 
significant impact and the evidence 
supporting that Finding, contained in an 
environmental assessment, may be seen 
in the Dockets Management Branch 
(address above) between 9 a.m. and 4 
p.m., Monday through Friday. 

IV Objections 

Any person who will be adversely 
affected by this regulation may at any 
time on or before May 1,1992 file with 
the Dockets Management Branch 
(address above) written objections 
thereto. Each objection shall be 
separately numbered, and each 
numbered objection shall specify with 
particularity the provisions of the 
regulation to which objection is made 


and the grounds for the objection. Each 
numbered objection on which a hearing 
is requested shall specifically so state. 
Failure to request a hearing for any 
particular objection shall constitute a 
waiver of the right to a hearing on that 
objection. Each numbered objection for 
which a hearing is requested shall 
include a detailed description and 
analysis of the specific factual 
information intended to be presented in 
support of the objection in the event that 
a hearing is held. Failure to include such 
a description and analysis for any 
particular objection shall constitute a 
waiver of the right to a hearing on the 
objection. Three copies of all documents 
shall be submitted and shall be 
identified with the docket number found 
in brackets in the heading of this 
document Any objections received in 
response to the regulation may be seen 
in the Dockets Management Branch 
between 9 a.m. and 4 p.m. Monday 
through Friday. 

V. References 

The following references have been 
placed on display in the Dockets 
Management Branch (address above) 
and may be seen by interested persons 
between 9 ajn. and 4 p.m., Monday 
through Friday. 

1. Carr, G.M., “Carcinogen Testing 
Programs’* in Food Safety: Where Are We?, 
Committee on Agriculture. Nutrition, and 
Forestry. United States Senate, p. 59. July 
1979. 

2. Kokoski, C.J., “Regulatory Food Additive 
Toxicology,” presented at the Second 
International Conference on Safety 
Evaluation and Regulations of Chemicals. 
Cambridge. MA, October 24.1983. 

3. Memorandum dated January 23,1991. 
from Food and Color Additives Review 
Section to Indirect Additives Branch. “FAP 
1B4237, Ciba-Geigy Corp.. Submission of 10- 
15-90, Irgonox. MD 1024.“ 

4. Toth et. al.. International Journal of 
Cancer, vol. 9, p. 109.1972. 

5. Report of the Quantitative Risk 
Assessment Committee, “Upperbound 
Lifetime Risk for Hydrazine in irganox MD 
1024—FAP 1B4237 (Ciba-Geigy Corp.).” April 
23.1991. 

List of Subjects in 21 CFR Part 176 

Food additives. Food packaging. 

Therefore, under the Federal Food. 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs. 21 CFR part 178 is 
amended as follows: 

PART 178—INDIRECT FOOD 
ADDITIVES: ADJUVANTS, 

PRODUCTION AIDS, AND SANITIZERS 

1. The authority citation for 21 CFR 
part 178 continues to read as follows: 
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Authority: Secs. 201. 402.409.706 of the 
Federal Food, Drug, and Cosmetic Act (21 
U.S.C. 321, 342, 348, 370). 

2. Section 178.2010 is amended in the 
table of paragraph (b) by alphabetically 
adding a new entry under the headings 
of “Substances" and "Limitations" to 
read as follows: 

§ 178.2010 Antioxidants and/or stabilizers 
for polymers. 


Substances Limitations 


1.2-Bis(3,5-di-/err*butyt-4- 
hytjroxybydroctnna* 
moyt)-hydrazine (CAS 
Reg No. 32687-78-8). 




i 

IP z.i 



Foe use only: 

1. As provided in 
5175.105 of this 
chapter 

2. At levels not 
exceeding 0.1 percent 
by weight of 
acrylonitnle-butadiene- 
styrene copolymers 
used in accordance 
with parts 175, 176, 
177, and 181 of this 
chapter. 

3. At levels not 
exceeding 0.1 percent 
by weight of 
polyoxymethylene 
copolymers complying 
with § 177.2470 of this 
chapter and of 
polyoxymethylene 
homopolymers 
complying with 

§ 177.2480 Of this 
chapter. 


Dated: March 25.1992. 

Michael R. Taylor, 

Deputy Commissioner for Policy. 

[FR Doc. 92-7398 Filed 3-31-92; 8:45 am) 

BILLING CODE 4160-01-M 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 

26 CFR Parts 1 and 602 
(T.D. 8404J 
RIN 1545-AQ35 

Election by Shareholders of Certain 
Passive Foreign Investment 
Companies 

agency: Internal Revenue Service, 
Treasury. 

action: Temporary regulations. 

summary: This document contains 
temporary Income Tax Regulations that 
provide guidance to shareholders of 
certain passive foreign investment 
companies that are qualified electing 
funds about the time, manner, and other 


requirements for making the deemed 
dividend election. This election was 
enacted by the Technical Corrections 
Act of 1988. This document also 
modifies the time and manner of making 
the deemed sale election, which was 
enacted by the Tax Reform Act of 1986, 
and was the subject of temporary 
regulations published March 2,1988 (53 
FR 6770). The text of a proposed rule 
based on the text of these temporary 
rules appears in the Proposed Rules 
section of this issue of the Federal 
Register. 

effective DATE: These temporary 
regulations are effective April 1,1992. 

FOR FURTHER INFORMATION CONTACT: 

Gayle E. Novig of the Office of 
Associate Chief Counsel (International), 
within the Office of Chief Counsel, 
Internal Revenue Service, 1111 
Constitution Avenue, NW.. Washington, 
DC 20224 Attention: CC:CORP:T:R (202- 
377-9059, not a toll-free call). 
SUPPLEMENTARY INFORMATION: 
Paperwork Reduction Act 

These regulations are being issued 
without prior notice and public 
procedure pursuant to the 
Administrative Procedure Act (5 U.S.C. 
553). For this reason, the collection of 
information contained in these 
regulations has been reviewed and, 
pending receipt and evaluation of public 
comments, approved by the Office of 
Management and Budget (OMB) under 
control number 1545-1304. 

The collections of information in these 
regulations are in 26 CFR 1.1291-9T (d) 
and 1.1291-10(d)(2)(vii). The collections 
of information are also being published 
in the notice of proposed rulemaking in 
the Proposed Rules section of this issue 
of the Federal Register. This information 
is required by the Internal Revenue 
Service to administer elections pursuant 
to section 1291(d)(2) and §5 1.1291-9T 
and 1.1291-10T, and verify amounts 
reported as deemed dividends or gain 
from deemed sales. The likely 
respondents and/or recordkeepers are 
individuals or households, business or 
other for-profit institutions, non-profit 
institutions, and small businesses or 
organizations. 

These estimates are an approximation 
of the average time expected to be 
necessary for a collection of 
information. They are based on such 
information as is available to the 
Internal Revenue Service. Individual 
respondents/recordkeepers may require 
greater or less time, depending on their 
particular circumstances. 

Estimated total annual reporting and/ 
or recordkeeping burden is 6,250 hours. 


The estimated annual burden per 
respondent/recordkeeper is one hour. 

Estimated number of respondents 
and/or recordkeepers: 6,250. 

Estimated frequency of responses: 
Annually. 

For further information concerning 
these collections of information, and 
where to submit comments on these 
collections of information, the accuracy 
of the estimated burden, and suggestions 
for reducing the burden, please refer to 
the preamble of the notice of proposed 
rulemaking published in the Proposed 
Rules section of this issue of the Federal 
Register. 

Background 

This document contains temporary 
Income Tax Regulations (26 CFR part 1) 
under section 1291(d)(2)(B) of the 
Internal Revenue Code of 1986, and 
amendments to § 1.1291-10T. 

Need for Temporary Regulations 

The proper application of section 
1291(d)(2)(B) is dependent upon the 
Internal Revenue Service’s detailed 
specifications of the manner in which 
the requirements of the statute will be 
administered. These regulations are 
necessary to provide taxpayers who are 
shareholders of certain qualified 
electing funds with guidance for making 
the election, which guidance will remain 
in effect until superseded by final 
regulations. Section 1291(d)(2)(B) was 
added to section 1291 by section 1012 of 
the Technical and Miscellaneous 
Revenue Act of 1988 (Pub. L. 100-647, 

102 Stat. 3342). Similarly, amendments 
to 5 1.1291-10T are necessary to 
minimize the burden falling on certain 
shareholders wishing to make the 
election under section 1291(d)(2)(A). 
Therefore, good cause is found to 
dispense with the notice and public 
procedure requirements of 5 U.S.C. 

553(b) and the delayed effective date 
requirement of 5 U.S.C. 553(d). 

Explanation of Provisions 

General 

The Tax Reform Act of 1986, as 
amended by the Technical and 
Miscellaneous Revenue Act of 1988, 
established special rules for the taxation 
of U.S. persons that are shareholders of 
passive foreign investment companies 
(PFICs). For taxable years beginning 
after December 31.1986. a foreign 
corporation will be classified as a PFIC 
if either 75 percent or more of its gross 
income for the taxable year is passive, 
or the average percentage of its assets 
(by value) for the taxable year that 
produce passive income or are held for 
the production of passive income is at 
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least 50 percent. Subject to certain 
exceptions, passive income for these 
purposes is foreign personal holding 
income as defined in section 954(c) of 
the Internal Revenue Code of 1980. 

A shareholder may elect under section 
1295 to treat the PFIC as a qualified 
electing fund (QEF); if such an election 
is made, the shareholder is taxed under 
section 1293 on its pro rata share of the 
earnings of the QEF. If the shareholder 
makes the QEF election for the First 
taxable year of the foreign corporation 
as a PFIC that is included in the 
shareholder's holding period, the PFIC is 
a pedigreed QEF with respect to the 
shareholder. However, if the 
shareholder makes the QEF election 
after that First PFIC year in the 
shareholder's holding period, the PFIC is 
an unpedigreed QEF with respect to the 
shareholder. For the reasons described 
below, shareholders of an unpedigreed 
QEF may wish to convert it to a 
pedigreed QEF. 

Absent a shareholder election to treat 
a PFIC as a QEF, a PFIC is considered a 
section 1291 fund. Because of the PFIC 
years included in the shareholder's 
holding period before the shareholder 
made the QEF election, an unpedigreed 
QEF also is considered a section 1291 
fund. Generally, once a corporation is a 
section 1291 fund during the 
shareholder's holding period, it will 
continue to be treated as a PFIC even in 
a taxable year in which it satisFies 
neither the income nor the asset test. 

Pursuant to section 1291. U.S. persons 
that are shareholders of section 1291 
funds pay tax and an interest charge on 
receipt of certain distributions and upon 
disposition of the stock of the section 
1291 fund. A shareholder of a pedigreed 
or unpedigreed QEF is taxed currently 
on its respective share of the QEPs 
earnings pursuant to section 1293. If the 
QEF is an unpedigreed QEF with respect 
to the shareholder, the shareholder is 
subject to both sections 1291 and 1293. 

Section 1291(d)(2) provides two 
elections enabling shareholders of 
unpedigreed QEFs to purge their holding 
periods of taxable years during which 
the QEFs were section 1291 funds, and 
thereby limit their taxation to section 
1293. A shareholder making the election 
under section 1291(d)(2)(A) is deemed to 
have sold the stock held in the PFIC on a 
specified date of its fair market value on 
that day. The deemed sale is treated as 
a disposition, and gain realized on the 
deemed sale is taxed under the special 
tax rules of section 1291. 

A shareholder of an unpedigreed QEF 
that also is a controlled foreign 
corporation (within the meaning of 
section 957(a)) (CFC) may make the 
election provided in section 


1291(d)(2)(B). A shareholder elects under 
section 1291(d)(2)(B) to treat as a 
deemed dividend the shareholder’s pro 
rata share of the post-1980 earnings and 
profits of the CFC accumulated during 
the shareholder's holding period while 
the corporation was a PFIC. The deemed 
dividend is taxed as an excess 
distribution (as deFmed in section 1291 

(b)). 

Explanation of Temporary Regulations 
Deemed Dividend Election 

Section 1.1291-9T specifies that time 
and manner for making the election 
under section 1291(d)(2)(B). This election 
may be made by a U.S. person that is a 
direct or indirect shareholder of an 
unpedigreed QEF that also is a CFC. A 
shareholder that makes the section 
1291(d)(2)(B) election is treated as 
receiving a dividend on the first day of 
its taxable year in which it makes the 
QEF election (qualification date). The 
deemed dividend, which is taxed as an 
excess distribution, is the shareholder’s 
pro rata share of the post-1980 earnings 
and profits of the CFC accumulated 
during its PFIC years included in the 
shareholder’s holding period. The 
temporary regulations provide that the 
shareholder’s pro rata share is reduced 
by the porion thereof that the 
shareholder satisfactorily demonstrates 
to the Commissioner was previously 
included in the income of the 
shareholder or another U.S. person 
whose holding period is included in the 
shareholder’s holding period. The 
election may be made even if the 
amount of the shareholder’s deemed 
dividend is zero. 

The shareholder makes the deemed 
dividend election in its return for the 
taxable year that includes the 
qualification date. However, the 
shareholder may make the election 
within three taxable years after the 
taxable year of the deemed dividend, by 
filing an amended return, and paying 
section 6601 interest on the 
underpayment of tax for the taxable 
year that includes the qualification date. 
Nothing in the statute or temporary 
regulation prevents the making of a 
timely election in the final return of a 
deceased shareholder or with respect to 
stock disposed of after the qualification 
date. 

The fact that the qualification date 
falls on a day other than the first day of 
the CFC's first taxable year as a QEF 
will have no effect on the amount that 
the shareholder must include in income 
pursuant to section 1293(a) for that first 
QEF year. As provided in section 1293, 
the shareholder includes in income its 
pro rata share of the ordinary earnings 


and net capital gain of the QEF for the 
taxable year of the QEF that ends during 
the shareholder’s taxable year. 

However, the amount of the deemed 
dividend will not include the portion of 
the current earnings that the shareholder 
demonstrates are included in the 
shareholder’s income under section 
1293(a). 

The regulations clarify the reference 
in section 1297(b)(1) to the rules of 
section 1291(d)(2). Section 1.1291- 
9T(h)(l) provides that the rules of the 
deemed dividend election do not apply 
to the mark-to-market election of section 
1297(b)(1). For the rules for marking the 
section 1297(b)(1) election, see § 1.1291- 
3T. 

Section 1.291-9T(h)(2) provides that a 
shareholder may not make the deemed 
dividend election of section 
1291(d)(2)(B) if the CFC will not qualify 
as a PFIC under section 1296(a) for the 
first taxable year for which the QEF 
election was made. In that case, the 
shareholder of an unpedigreed QEF that 
no longer qualifies as a PFIC under 
section 1290(a) may make only the 
deemed sale election provided in section 
1297(b)(1) and 5 1.1297-3T. 

The Deemed Sale Election * 

The temporary regulations amend 
§ 1.1291-10T in several respects. First, 
the temporary regulations change the 
qualification date for deemed sale 
elections made after the date of 
publication of these temporary 
regulations. The current rule, which sets 
the qualification date as the first day of 
the PFIC’s first taxable year as a QEF. is 
retained in S 1.1291-10T(b)(2)(i) for 
elections made on or before May 1,1992. 
For elections made after that date, 

§ 1.1291-10T(b)(2)(ii) defines the 
qualification date as the first day of the 
shareholder’s taxable year in which the 
shareholder makes the QEF election. 

The temporary regulations and 
§ 1.1291-10T(b)(4) to clarify the amount 
of gain a shareholder recognizes when it 
makes a deemed sale election with 
respect to a PFIC of which it is an 
indirect shareholder. An indirect 
shareholder recognizes the amount of 
gain the actual shareholder of the stock 
would realize if the actual owner sold or 
otherwise disposed of the PFIC stock 
that the shareholder is considered to 
own. 

The temporary regulations also amend 
§ 1.1291-10T(d)(2)(vii) to delete a 
reference to obsolete § 1.1295-1T for 
purposes of determining the fair market 
value of the stock deemed sold under 
section 1291(d)(2)(A). 

Finally, the temporary regulations 
amend § 1.1291-10T(e) to provide basis 
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adjustments if the deemed sale election 
was made with respect to indirectly 
owned stock, and to add § 1.1291- 
10T(e)(2) to provide that the shareholder 
may take into account the section 
1293(a) amounts attributable to days 
during the PFlC’s First taxable year as a 
QEF that precede the qualification date 
for purposes of determining the amount 
of gain on the deemed sale. This 
adjustment prevents double taxation of 
undistributed earnings that are included 
in income under section 1293(a) and also 
reflected in the amount realized on the 
deemed sale (that is, the fair market 
value of the stock as of the qualification 
date). 

Special Analyses 

It ha3 been determined that these 
proposed rules are not major rules as 
defined in Executive Order 12291. 
Therefore, a Regulatory Impact Analysis 
is not required. It has also been 
determined that section 553(b) of the 
Administrative Procedure Act (5 U.S.C. 
chapter 5) and the Regulatory Flexibility 
Act (5 U.S.C. chapter 6) do not apply to 
these regulations, and, therefore, a final 
Regulatory Flexibility Analysis is not 
required. 

Drafting Information 

The principal author of these 
proposed regulations is Gayle E. Novig 
of the Office of Associate Chief Counsel 
(International), within the Office of 
Chief Counsel, Internal Revenue 
Service. Other personnel from offices of 
the Internal Revenue Service and 
Treasury Department participated in 
developing the regulations. 

List of Subjects 

26 CFR 1.1231-1 through 1.1297-3T 

Income taxes. 

26 CFR Part 602 

Reporting and recordkeeping 
requirements. 

Adoption of Amendments to the 
Regulations 

Accordingly, 26 CFR parts 1 and 602 
are amended as follows: 

PART 1—INCOME TAX; TAXABLE 
YEARS BEGINNING AFTER 
DECEMBER 31,1953 

Paragraph 1. The authority citation for 
part 1 is amended by adding the 
following citation: 

Authority: Sec. 7805. 08A Stat. 917: 26 
U.S.C. 7805 * * * Section 1.1291-9T also 
issued under 26 U.S.C. 1291(d)(2)(B). # * * 

Par. 2. Section 1.1291-OT is revised to 
read as follows: 


S 1.1291-OT Passive foreign Investment 
companies—Table of contents (temporary). 

This section contains a listing of the 
headings for 55 1.1291-9T, 1.1291-10T, 
1.1294-1T, and 1.1297-3T. 

§ 1.1291-9T Deemed dividend election by a 
shareholder of a CFC that is a qualified 
electing fund. 

(a) Deemed dividend election. 

(1) In general. 

(2) Post-1986 earnings and profits defined. 

(i) In general. 

(ii) Pro rata share of post-1986 earnings and 
profits attributable to shareholder's stock. 

(A) In general. 

(B) Reduction for previously taxed 
amounts. 

(b) Who may make the election. 

(c) Time for making the election. 

(d) Manner of making the election. 

(1) In general. 

(2) Attachment to Form 8621. 

(e) Elections made on or before May 1, 

1992. 

(f) Adjustment to basis; treatment of 
holding period. 

(g) Coordination with section 959(e). 

(h) Election inapplicable to shareholder of 
former PFIC. 

(1) Coordination with section 1297(b)(1). 

(2) Unpedigreed QEF. 

(i) Definitions. 

(1) QEF. 

(2) Pedigreed QEP\ 

(3) Unpedigreed QEF. 

(4) Section 1291 fund. 

§ 1.1291-JOT Election by a United States 
person to recognize gain in a qualified 
electing fund. 

(a) Purpose and scope. 

(b) Election to recognize gain. 

(1) In general. 

(2) Qualification date. 

(i) Elections to be made on or before May 1, 
1992. 

(ii) Elections to be made after May 1.1992. 

(3) Exception. 

(4) Election by indirect shareholder. 

(c) Time for making the election. 

(d) Manner of making the election. 

(1) In generaL 

(2) Information to be included in the 
election. 

(e) Adjustments to basis. 

(1) In genera!. 

(2) Adjustment to basis for section 1293 
inclusion. 

(f) Treatment of holding period. 

§ 1.1294-1T Election to extend the time for 
payment of tax on undistributed earnings of a 
qualified electing fund. 

(a) Purpose and scope. 

(b) Election to extend time for payment of 
tax. 

(1) In general. 

(2) Exception. 

(3) Undistributed earnings. 

(i) In general. 

(ii) Effect of loan, pledge or guarantee. 

(c) Time for making the election. 

(1) In general. 

(2) Exception. 

(d) Manner of making the election. 

(1) In generaL 


(2) Information to be Included in the 
election. 

(e) Termination of the extension. 

(f) Undistributed PFIC earnings tax 
liability. 

(g) Authority to require a bond. 

(h) Annual reporting requirement. 

§ 1.1297-3T Deemed sale election by a 
United States person that is a shareholder of 
a passive foreign investment company. 

(a) In general. 

(b) Time and manner for making the 
election. 

(1) In general. 

(2) Information to be included in the 
election. 

(3) Adjustment to basis; treatment of 
holding period. 

Par. 3. Section 1.1291-9T is added to 
read as follows: 

5 1.1291-9T Deemed dividend election by 
a shareholder of a CFC that is a qualified 
electing fund. 

(a) Deemed dividend election —(1) In 
general. This section provides rules for 
making the election under section 
1291(d)(2)(B). Under that section, a U.S. 
person that is a direct or indirect 
shareholder of an unpedigreed QEF. as 
defined in paragraph (i)(3) of this 
section, that also is a controlled foreign 
corporation (CFC) within the meaning of 
section 957(a), may elect to include in 
income as a dividend the shareholder's 
pro rata share of the post-1986 earnings 
and profits of the CFC attributable to the 
stock owned or considered owned on 
the first day of the shareholder's taxable 
year in which it elects to treat the CFC 
as a QEF (qualification date). The 
deemed dividend is taxed as an excess 
distribution received on the qualification 
date. The excess distribution 
determined under this paragraph (a) is 
allocated under section 1291(a)(1)(A) 
only to those days in the shareholder’s 
holding period during which the CFC 
qualified as a PFIC. For purposes of the 
preceding sentence, the holding period 
of the CFC stock with respect to which 
the election is made ends on the 
qualification date. This section docs not 
apply to a shareholder of a pedigreed 
QEF. as defined in paragraph fi)(2) of 
this section. 

(2) Post-1986 earnings and profits 
defined —(i) In generaL For purposes of 
this section, the term post-1986 earnings 
and profits means the undistributed 
earnings and profits, within the meaning 
of section 902(c)(1), as of the 
qualification date that were 
accumulated and not distributed in 
taxable years of the CFC beginning after 
1986 during which the CFC wa9 a PFIC, 
but without regard to whether the 
earnings relate to a period in which the 
section 1291 fund was a CFC. 
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(ii) Pro rata share of post-1986 
earnings and profits attributable to 
shareholder's stock —(A) In general. A 
shareholder’s pro rata share of the post- 
1986 earnings and profits of the CFC 
attributable to the stock owned or 
considered owned by the shareholder on 
the qualification date is the amount of 
post-1980 earnings and profits of the 
CFC accumulated during any portion of 
the shareholder's holding period ending 
on the qualification date and 
attributable, under the principles of 
section 1248 and the regulations under 
that section, to the CFC stock owned or 
considered owned on the qualification 
date. 

(B) Reduction for previously taxed 
amounts. A shareholder’s pro rata share 
of the post-1988 earnings and profits of 
the CFC does not include any amount 
that the shareholder demonstrates to the 
satisfaction of the Commissioner (in the 
manner provided in paragraph (d)(2) of 
this section) was, pursuant to another 
provision of the law, previously included 
in the income of the shareholder, or of 
another U.S. person if the shareholder’s 
holding period of the CFC stock includes 
the period during which the stock wa9 
owned or considered owned by that 
other U.S. person. 

(b) Who may make the election. A 
direct or indirect shareholder of an 
unpedigreed QEF that also is a CFC may 
make the deemed dividend election, 
without regard to whether such 
shareholder is a United States 
shareholder within the meaning of 
section 951(b). A deemed dividend 
election may be made by a shareholder 
whose pro rata share of the po 9 t -1986 
earnings and profits of the CFC 
attributable to the CFC stock owned or 
considered owned on the qualification 
date is zero. 

(c) Time for making the election. The 
shareholder may make the deemed 
dividend election in the shareholder’s 
tax return for the taxable year that 
includes the qualification date. The 
election must be made either by the due 
date, as extended, for that return, or by 
filing an amended tax return within 
three years of the due date, as extended, 
for the shareholder’s tax return for the 
taxable year that includes the 
qualification date. 

(d) Manner of making the election — 

(1) In general. A shareholder makes the 
deemed dividend election by providing 
the attachment to Form 8621 described 
in paragraph (d)(2) of this section, 
reporting the deemed dividend as an 
excess distribution, and paying the tax 
and interest due on the excess 
distribution. A shareholder that makes 
the deemed dividend election after the 
due date of the return (determined 


without regard to extensions) for the 
taxable year that includes the 
qualification date must pay additional 
interest, pursuant to section 6601, on the 
amount of the underpayment of tax for 
that year. 

(2) Attachment to Form 8621. The 
shareholder must attach a schedule to 
Form 8621 that demonstrates the 
calculation of the shareholder’s pro rata 
share of the post-1986 earnings and 
profits of the CFC that are treated as 
distributed to the shareholder pursuant 
to this section. If the shareholder is 
claiming an exclusion from its pro rata 
share of the post-1986 earnings and 
profits for an amount previously 
included in its income or the income of 
another U.S. person, the shareholder 
also must include the following 
information: 

(i) The name, address, and taxpayer 
identification number of the U.S. person 
that previously included the amount in 
income; 

(ii) A description of the transaction 
pursuant to which the shareholder 
acquired, directly or indirectly, the stock 
of the CFC from another U.S. person, 
and the provisions of law pursuant to 
which the shareholder’s holding period 
includes the period the other U.S. person 
owned or was considered to own the 
CFC stock; and 

(iii) A schedule showing each amount 
previously included in income by a U.S. 
person, the name of the U.S. person who 
included the amount in income, the 
provision of the law pursuant to which 
the amount was previously included in 
income, and the taxable year of 
inclusion of each amount 

(e) Elections made on or before May 
1, 1992. A shareholder that made the 
election under section 1291(d)(2)(B) on 
or before May 1,1992 will satisfy the 
requirements of paragraphs (c) and (d) 
of this section by providing the 
information and representations 
required by paragraph (d) of this section 
not previously filed with the 
shareholder’s return for the taxable year 
that includes May 1,1992. A shareholder 
that made a deemed dividend election 
on or before May 1,1992 and included 
the deemed dividend in income as of the 
date described in 5 11291-10T(b)(2)(i) 
will not be required to amend any 
federal income tax return to include the 
deemed dividend in income as of the 
qualification date defined in paragraph 
(a) of this section. 

(f) Adjustment to basis; treatment of 
holding period. A shareholder increases 
its adjusted basis of the stock of the 
CFC owned directly by the amount of 
the deemed dividend. If the shareholder 
made the deemed dividend election with 
respect to a CFC of which it is an 


indirect shareholder, the shareholder's 
adjusted basis of the stock or other 
property owned directly by the 
shareholder through which ownership of 
the section 1291 fund is attributed to the 
shareholder is increased by the amount 
of the deemed dividend. In addition, 
solely for purposes of determining the 
subsequent treatment under the Internal 
Revenue Code and regulations of a 
direct or indirect shareholder of the 
stock of the CFC, the adjusted basis of 
the actual owner of the stock of the CFC 
is increased by the amount of the 
deemed dividend. For purposes of 
applying sections 1291 through 1297 to 
the shareholder after the deemed 
dividend, the shareholder’s holding 
period of the stock of the CFC begins on 
the qualification date; for other purposes 
of the Internal Revenue Code and 
regulations, the shareholder’s holding 
period of the stock of the CFC includes 
the period the shareholder owned or 
was considered to own the stock prior to 
the qualification date. 

(g) Coordination with section 959(e). 
For purposes of section 959(e), the entire 
deemed dividend is treated as included 
in gross income under section 1248(a). 

(h) Election inapplicable to 
shareholder of former PFIC —(1) 
Coordination with section 1297(b)(1). 

The rules of this section do not apply to 
an election under section 1297(b)(1). 

(2) Unpedigreed QEF. The election 
under this section may not be made if 
the corporation does not qualify as a 
PFIC under section 1296(a) (1) or (2) for 
the first taxable year for which a section 
1295 election is intended to apply. 

(i) Definitions — (1) QEF. A PFIC is a 
qualified electing fund (QEF) with 
respect to a shareholder that has elected 
under section 1295 to be taxed currently 
on its share of the PFIC’s earnings and 
profits pursuant to section 1293. 

(2) Pedigreed QEF. A PFIC is a 
pedigreed QEF with respect to a 
shareholder if it has been a QEF with 
respect to the shareholder for all taxable 
years during which it was a PFIC that 
are included wholly or partially in the 
shareholder’s holding period of the PFIC 
stock. 

(3) Unpedigreed QEF. A PFIC is an 
unpedigreed QEF for any taxable year 
if— 

(i) An election under section 1295 is in 
effect for that yean 

(ii) It has been a QEF with respect to 
the shareholder for one or more, but not 
all, of the taxable years during which it 
was a PFIC that are included wholly or 
partly in the shareholder’s holding 
period of the PFIC stock; and 

(iii) The shareholder has not elected 
under section 1291(d)(2) and § 1.1291-9T 
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or 1.1291-10T to purge the non-QEF 
years from the shareholder’s holding 
period. 

(4) Section 1291 fund. A section 1291 
fund with respect to a shareholder is an 
unpedigreed QEF or a PFIC that the 
shareholder has not elected under 
section 1295 to treat as a QEF. 

Par. 4. Section 1.1291-10T is amended 
as follows: 

1 . Paragraph (b)(2) is revised. 

2 . New paragraph (b)(4) is added. 

3. Paragraph (d)(2)(vii) is revised. 

4. Paragraph (e) is revised. 

5. New paragraph (f) is added. 

6 . The additions and revisions read as 
follows. 

§ 1.1291-10T Election by a United States 
person to recognize gain In a qualified 
electing fund (temporary). 

* * * * • 

(b) • * * 

(2) Qualification date —(i) Elections to 
be made on or before May 1,1992. The 
qualification date with respect to any 
shareholder of a QEF that, pursuant to 
§ 1.1291-10T(c), made this election on or 
before May 1.1992 is the first day of the 
QEFs first taxable year as a QEF. 

(ii) Elections to be made after May 1. 
1992. The qualification date with respect 
to any shareholder of a QEF that, 
pursuant to 5 1.1291-10T(c), makes this 
election after May 1,1992 as the first 
day of the shareholder’s taxable year in 
which the shareholder elects to treat the 
section 1291 fund as a QEF. 
***** 

(4) Election by indirect shareholder. 
An indirect shareholder may make the 
deemed sale election in the manner 
provided in this section. The amount of 
gain to be recognized and taxed as an 
excess distribution is the amount of gain 
that the actual owner of the stock of the 
unpedigreed QEF would have realized 
on an actual sale or other disposition of 
the stock indirectly owned by the 
shareholder. 

***** 

(d) * * * 

(*)••• 

(vii) The fair market value of the stock 
in the QEF as of the qualification date 
and a brief statement about the manner 
in which the fair market value was 
determined. 

***** 

(e) Adjustments to basis —(1) In 
general. An electing shareholder 
increases its adjusted basis in the stock 
owned directly by the amount of the 
gain recognized on the deemed sale. If 
the shareholder made the election under 
this section with respect to a PFIC of 
which it is an indirect shareholder, the 
electing shareholder's adjusted basis of 


the stock or other property owned 
directly by the electing shareholder 
through which ownership of the PFIC is 
attributed to the electing shareholder is 
increased by the amount of gain 
recognized by the electing shareholder. 

In addition, solely for purposes of 
determining the subsequent treatment 
under the Internal Revenue Code and 
regulations of a direct or indirect 
shareholder of the stock of the PFIC, the 
adjusted basis of the actual owner of the 
stock of the PFIC is increased by the 
amount of gain recognized by the 
electing shareholder. An electing 
shareholder shall not adjust the basis of 
any stock with respect to which the 
shareholder realized a loss on the 
deemed sale. 

(2) Adjustment to basis for section 
1293 inclusion. For purposes of 
determining the amount of gain on the 
deemed sale, the adjusted basis of the 
stock includes the electing shareholder's 
section 1293(a) inclusion that is 
attributable to the period beginning with 
the first day of the PFICs taxable year 
as a QEF and ending with the 
qualification date. 

(f) Treatment of holding period. For 
purposes of applying sections 1291 
through 1297 to the electing shareholder 
after the deemed sale, the electing 
shareholder's holding period of the stock 
of the PFIC begins on the qualification 
date without regard to whether it 
recognized gain on the deemed sale; for 
other purposes of the Internal Revenue 
Code and regulations, the electing 
shareholder's holding period of the stock 
of the PFIC includes the period the 
electing shareholder owned or was 
considered to own the stock of the QEF 
prior to the qualification date. 

§ 1.1295-1T (Removed) 

Par. 5. Section 1.1295-1T is removed. 

PART 602—OMB CONTROL NUMBERS 
UNDER THE PAPERWORK 
REDUCTION ACT 

Par. 6. The authority citation for part 
602 continues to read as follows: 

Authority: 26 U.S.C. 7805. 

Par. 7. Section 601.102(c) is amended 
by removing the entry in the table for 
§ 1.1291-OT, adding an entry in the table 
for $ 1.1291-9T and revising the entry for 
§ 1.1291-10T to read as follows: 

§ 602.101 OMB control numbers. 

• * * * * 

(c) * * * 


CFR part or section where identified 
and described 

Current 

OMB 

control No. 

« • • • 

1 . 1291 -9T ___ 

• 

1545-1304 

1 1291-10T..... .— 

1545-1028 

• • • • 

1545-1304 

• 


David G. Blattner, 

Acting Commissioner of Internal Revenue. 

Approved: January 24.1992. 

Kenneth W. Gideon, 

Assistant Secretary of the Treasury. 

[FR Doc. 92-6704 Filed 3-31-92; 8:45 am) 

BILLING CODE 4430-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 180 

[PP Of3824, PP Of3641, PP 0P3864/R1143; 
PRL-4053-21002 

RIN 2070 AB-78 

Pesticide Tolerances for Aluminum 
Trte(0-Ethylphosphonate) 

AGENCY: Environmental Protection 
Agency (EPA). 
action: Final rule. 

SUMMARY: This document establishes 
tolerances for residues of the fungicide 
fosetyl-Al (aluminum tris(0- 
ethylphosphonate)) in or on the raw 
agricultural commodities (RACs) leafy 
vegetables (except brassica vegetables), 
brassica (cole) leafy vegetables, and dry 
bulb onions. This regulation to establish 
the maximum permissible levels for 
residues of the fungicide in or on these 
commodities was requested in petitions 
submitted by Rhone-Poulenc Ag Co. 
EFFECTIVE DATE: This regulation 
becomes effective April 1,1992. 
addresses: Written objections, 
identified by the document control 
number, [PP 0F3824, PP 0F3841, PP 
0F3864/R1143], may be submitted to: 
Hearing Clerk (A-110), Environmental 
Protection Agency, rm. 3708, 401 M St., 
SW.. Washington. DC 20460. 

FOR FURTHER INFORMATION CONTACT. By 
mail: Cynthia Giles-Parker, Product 
Manager (PM) 22, Registration Division, 
Environmental Protection Agency, 401 M 
St., SW., Washington, DC 2046a Office 
location and telephone number: Rm. 229, 
CM #2,1921 Jefferson Davis Hwy„ 
Arlington, VA 22202, (703J-305-5540. 
SUPPLEMENTARY INFORMATION: EPA 
issued the following notices in the 
Federal Register which announced that 
the Rhone-Poulenc Ag Co.. P.O. Box 
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12014, 2 T. W. Alexander Drive, 

Research Triangle Park, NC 27709. had 
submitted pesticide petitions (PP) to 
EPA requesting that the Administrator, 
pursuant to section 408(d) of the Federal 
Food. Drug, and Cosmetic Act (FFDCA) 
(21 U.S.C. 346a(d)), establish tolerances 
in 40 CFR 180.415 for the fungicide 
fosetyl-Al (aluminum tris(0- 
ethylphosphonate)) in or on the 
following raw agricultural commodities: 

1. PP0F3824. In the Federal Register of 
February 22,1990 (55 FR 6311), Rhone- 
Poulenc Ag Co. requested the 
establishment of tolerances for the 
fungicide as follows: celery at 60 parts 
per mil]ion (ppm), lettuce at 35 ppm, and 
spinach at 2 ppm. In the Federal Register 
of December 13,1991 (56 FR 65705), 
Rhone-Poulenc amended the petition by 
requesting the establishment of a 
tolerance of 80 ppm for the leafy 
vegetables group (except brassica 
vegetables). 

2 . PP 0F3841. In the Federal Register of 
June 29.1990 (55 FR 26752), Rhone- 
Poulenc Ag Co. proposed a tolerance of 
45 ppm for the brassica crop group. In 
the Federal Register of January 15,1992 
(57 FR 1732), Rhone-Poulenc amended 
the petition to request a tolerance of 55 
ppm for the brassica crop group. 

3. PP 0F38&i. In the Federal Register of 
July 18.1990 (55 FR 29267), Rhone- 
Poulenc Ag Co. requested the 
establishment of a tolerance of 0.50 ppm 
an dry bulb onions. 

There were no comments received in 
response to these notices of filing. 

The data submitted in the petitions 
and all other relevant materia] have 
been evaluated. Based on a review of 
this information, the Agency concludes 
that the establishment of these 
tolerances will protect the public health. 

The toxicology data considered in 
support of the tolerances include: 

1. A rat acute oral study with an UXo 
of 5.4 grams (g)/kiIogram (kg). 

2 . A mouse acute oral study with an 
LDso of 3.4 g/kg. 

3. A 90-day rat feeding study with a 
no-observed-effect level (NOEL) of 5,000 
ppm. 

4. A 90-day dog feeding study with a 
NOEL of 10,000 ppm. 

5. A 21-day rabbit dermal study with a 
NOEL of 1.5 g/kg/day (the highest dose 
tested (HDT)). 

6 . A carcinogenicity study in mice 
with no carcinogenic effects observed at 
any dose level under the conditions of 
the study (the highest dose tested was 
2,857/4,286 milligrams (mg)/kg body 
weight (bwt)/day). 

7. A rat chronic feeding/ 
carcinogenicity study with a NOEL of 
8,000 ppm (400 mg/kg bwt/day) for 


systemic effects (carcinogenic effects 
observed are discussed below). 

8 . A dog feeding study with a NOEL of 
10,000 ppm (250 mg/kg bwt/day). 

9. A reproduction study in rats with a 
NOEL of 300 mg/kg bwt/day. 

10 . Teratology studies in rabbits and 
rats with teratogenic NOELs of 500 mg/ 
kg/day and 1,000 mg/kg/day, 
respectively. 

11 . Ames mutagenicity assays, K coli 
phage induction tests, micronucleus 
tests in mice, DNA repair tests using E . 
coli , and Saccharomyces cervisiae yeast 
assay that were negative. 

As stated in a notice published in the 
Federal Register of November 2,1983 (48 
FR 50532), carcinogenic effects were 
noted in the rat chronic feeding/ 
carcinogenicity study. In this study, 
Charles River CD rats were dosed with 
aluminum tris(O-ethylphosphonate) at 
levels of 0, 2,000, 8,000, and 40,000/ 

30,000 ppm (0.100, 400. and 2,000/1,500 
mg/kg bwt/day). The 40,000 ppm dose 
was reduced to 30,000 ppm after 2 weeks 
following observations of staining of the 
abdominal fur and red coloration of the 
urine at 40,000 ppm (2,000 mg/kg bwt/ 
day). 

The highest dose level of the chemical 
tested in the male Charles River CD-I 
rats (2,000/1,500 mg/kg bwt/day) in this 
study appears to approximate a 
maximum tolerated dose (MTD) based 
on the finding of urinary bladder 
hyperplasia at this dose. Similarly, an 
MTD level appeared to be satisfied in 
the female Charles River CD-I rats at 
the high-dose level of 2,000 mg/kg bwt/ 
day during the first 2 weeks of the 
carcinogenicity/chronic feeding study, 
before the dose level was reduced to 
1,500 mg/kg bwt/day. 

The study demonstrates a 
significantly elevated incidence of 
urinary bladder tumors (adenomas and 
carcinomas combined) at the highest 
dose level tested (2,000/1,500 mg/kg) in 
male Charles River CD-I rats. The 
tumors were mainly seen in surviving 
males at the time of terminal sacrifice. 
The original pathological diagnosis of 
these tumors was independently 
confirmed by another consulting 
pathologist, who also reported an 
elevated incidence of urinary bladder 
hyperplasia in high-dose male rats. No 
increase in the incidence of urinary 
bladder tumors was observed in female 
rats. 

The Agency has concluded that the 
available data provide limited evidence 
of the carcinogenicity of fosetyl-Al in 
male rats and has classified the 
pesticide as a Category C carcinogen 
(possible human carcinogen with limited 
evidence of carcinogenicity in animals) 
in accordance with proposed Agency 


guidelines, published in the Federal 
Register of November 23,1984 (49 FR 
46294). Based on a review of the Health 
Effects Division Peer Review Committee 
for Carcinogenicity of the Office of 
Pesticide Programs, the Agency has 
determined that a quantitative risk 
assessment is not appropriate for the 
following reasons: 

1 . The carcinogenic response observed 
with this chemical was confined solely 
to the high-dose males at one site 
(urinary bladder) in rats. The recent 
data of a 90-day feeding 9tudy of fosetyl- 
Al in rats also showed a strong 
association between the presence of 
uroliths in the urinary bladder and the 
incidence of urinary bladder hyperplasia 
in treated rats. 

2 . The tumor response was primarily 
due to an increase in benign tumors. 

3. The tumors were seen only in 
surviving animals at the time of terminal 
sacrifice. 

4. The carcinogenic effects were 
observed only at unusually high doses 
which exceed the commonly used limit 
dose of 1,000 mg/kg/day recommended 
as an upper-limiting dose for bioassays. 

5. The chemical was not carcinogenic 
when administered in the diet to Charles 
River CD-I mice at dose levels ranging 
from 2,500 to 30,000 ppm (357 to 4,286 
mg/kg bwt/day). 

6 . Fosetyl-Al was not mutagenic in 
eight well conducted genotoxic assays. 

Since the increase in the bladder 
tumor incidence was limited only to 
male rats at doses well above the limit 
dose (1,000 mg/kg bwt/day for 
carcinogenicity studies), EPA believes 
that no significant cancer risk would be 
posed to humans. Therefore, the 
standard risk assessment approach of 
using the Reference Dose (RfD) based on 
systemic toxicity was applied to fosetyl- 
Al. 

Using a 100-fold safety factor and the 
NOEL of 250 mg/kg bwt/day determined 
by the most sensitive species from the 2- 
year dog feeding study, the RfD is 3.0 
mg/kg bwt/day. The theoretical 
maximum residue contribution (TMRC) 
from the established and proposed 
tolerances is 0.044157 mg/kg bwt/day 
and utilizes 1.472 percent of the RfD. 
Previous tolerances have been 
established for fosetyl-Al (aluminum 
tris(O-ethylphosphonate)) in asparagus, 
caneberries, citrus, fresh ginseng root, 
pineapples, and pineapple forage and 
fodder. 

The metabolism of aluminum tris{0- 
ethylphosphonate) in plants is 
adequately understood. No animal feed 
items are associated with these 
petitions; therefore, there is no 
reasonable expectation of secondary 
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residues occurring in milk, eggs, and 
meat of livestock or poultry. 

The nature of the residue is 
adequately understood, and an 
adequate analytical method, gas-liquid 
chromatography, is available for 
enforcement purposes. Because of the 
long lead time from establishing these 
tolerances to publication of the 
enforcement methodology in the 
Pesticide Analytical Manual, Vol. II, the 
analytical methodology is being made 
available in the interim to anyone 
interested in pesticide enforcement 
when requested from: 

Calvin Furlow, Public Information 
Branch, Field Operations Division 
(7506C). Office of Pesticide Programs, 
Environmental Protection Agency, 401 M 
St., SW., Washington, DC 20460. Office 
location and telephone number Rm. 242, 
CM #2.1921 Jefferson Davis Hwy., 
Arlington, VA 22202, (703)-305-4432. 

The pesticide is considered useful for 
the purposes for which the tolerances 
are sought. Based on the information 
and data considered, the Agency 
concludes that the establishment of the 
tolerances will protect the public health. 
Therefore, the tolerances are 
established as set forth below. 

Any person adversely affected by this 
regulation may, within 30 days after 
publication of this document in the 
Federal Register, file written objections 
with the Hearing Clerk, at the address 
given above. The objections submitted 
must specify the provisions of the 
regulation deemed objectionable and the 
grounds for the objections. If a hearing 
is requested, the objections must include 
a statement of the factual issue(s) on 
which a hearing is requested and the 
requestor's contentions on each such 
issue. A request for a hearing will be 
granted if the Administrator determines 
that the material submitted shows the 
following: There is a genuine and 
substantial issue of fact; there is a 
reasonable possibility that available 
evidence identified by the requestor 
would, if established, resolve on or more 
of such issues in favor of the requestor, 
taking into account uncontested claims 
or facts to the contrary; and resolution 
of the factual issue(s) in the manner 
sought by the requestor would be 
adequate to justify the action requested. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L. 96- 
354, 94 Stat. 1164. 5 U.S.C. 601-612), the 
Administrator has determined that 
regulations establishing new tolerances 
or raising tolerance levels or 
establishing exemptions from tolerance 


requirements do not have a significant 
economic impact on a substantial 
number of small entities. A certification 
statement to this effect was published in 
the Federal Register of May 4,1981 (46 
FR 24950). 

List of Subjects in 40 CFR Part 180 

Administrative practice and 
procedure, Agricultural commodities, 
Pesticides and pests, Recording and 
recordkeeping requirements. 

Dated: March 12,1992. 

Douglas D. Campt, 

Director. Office of Pesticide Programs . 

Therefore. 40 CFR part 180 is amended 
as follows: 

PART 180—[AMENDED) 

1 . The authority citation for part 180 
continues to read as follows: 

Authority: 21 U.S.C. 346a and 371. 

2. In § 180.415, by amending 
paragraph (a) in the table therein by 
adding and alphabetically inserting 
entries for the raw agricultural 
commodities, to read as follows: 

§ 180.415 Aluminum trls(0- 
ethylphosphonate); tolerances for residues, 
(a)* * * 


Commodities 


Paris per 
million 


Brassica (cole) leafy vegetables group . 

• • • • 

55 

Leafy vegetables (except brassica 

vegetables) group .. 

80 

Onions, dry bulb .. 

0.5 


• • * * + 
[FR Doc. 92-7028 Filed 3-31-92: 8:45 am] 
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FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 64 

[CC Docket No. 91-35; FCC 92-101J 

Operator Service Access and Pay 
Telephone Compensation 

agency: Federal Communications 
Commission. 

action: Final rule; Order granting stay 
requests in part. 

summary: This order temporarily stays, 
in part, the compliance dates in § 64.704 
(c) and (d), which require, respectively, 
the unblocking of equal access 
(‘T0XXX”) codes by call aggregators 
and the establishment of 800 or 950 


access numbers by all operator service 
providers (“OSPs"). The original 
deadline for compliance with portions of 
these rules was six months after the 
effective date of the rules, or March 18. 
1992. Parties asked the Commission to 
stay the compliance dates in § 64.704(c) 
for call aggregators and § 64.704(d) as 
applied to “store-and-forward" OSPs 
until the Commission rules on pending 
petitions for reconsideration or waiver. 
With this order, the Commission stays 
§ 64.704(c) compliance for all 
aggregators subject thereto and 
§ 64.704(d) compliance as to OSPs who 
provide only a store-and-forward 
service. The stay shall remain in effect 
until the Commission rules on the 
pending reconsideration petitions 
regarding 10XXX unblocking and the 
waiver requests regarding the 
establishment of 800 or 950 access by 
store-and-forward OSPs. 

EFFECTIVE date: March 12,1992. 

FOR FURTHER INFORMATION CONTACT: 

Kurt A. Schroeder, Enforcement 
Division, Common Carrier Bureau, (202) 
632-4887. 

SUPPLEMENTARY INFORMATION: 

Order 

Adopted: March 12.1992; Released: March 
13.1992. 

By the Commission: 

1 . On January 6.1992 and January 31, 
1992, the American Public 
Communications Council (“APCC") filed 
motions requesting that we partially 
stay the compliance dates in Sections 
64.704 (c) and (d) of our rules. 1 These 
provisions require call aggregators to 
unblock equal access ('TOXXX'') codes 
according to a phased schedule and 
require all operator service providers 
(“OSPs") to establish 800 or 950 access 
numbers. The deadline for compliance 
with certain 10XXX unblocking 
requirements and the 800/950 access 
provision is six months after the 


* 47 CFR 64.704(c), (d). These provisions were 
adopted in Policies and Rules Concerning Operator 
Service Access and Pay Telephone Compensation. 
CC Docket No. 91-35: Report and Order (56 FR 
40793. August 16.1991) and Further Notice of 
Proposed Rule Making. 6 FCC Red 4736 (1991) (56 FR 
40844. August 16.1991) (hereinafter Report and 
Order), petitions for reconsideration pending. In 
addition, between February 10 and February 27. 
1992. IMR Capital Corp.. Dennison Croup Ltd.. 
American Paytel. Tri-County. Inc.. M & M 
Telecommunications, Inc.. National Telecoin Corp.. 
Coin Op Phone Service of New Jersey, and 4M 
Communications Inc. hied motions requesting that 
we stay Section 64.704(c). We will act on these 
motions herein only to the extent that the requested 
stay would coincide with the period of time 
requested by APCC Le.. pending a decision on the 
APCC reconsideration petition. We will separately 
consider any requests for a stay beyond this period. 
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effective date of the rules, or March 16, 
1992. 

2. APCC requests that we stay the 
10XXX unblocking requirement until we 
rule on the issues raised in its petition 
for reconsideration * 2 and that we stay 
the 800/950 requirement with regard to 
“store-and-forward" ("S&F") OSPs until 
we decide whether that requirement 
should be waived for such OSPs. In the 
Report and Order, we agreed “in 
principle" that payphone owners who 
are considered OSPs should not have to 
establish 800 or 950 access, but we 
invited store-and-forward OSPs to 
submit waiver requests regarding that 
requirement so that we could consider 
the circumstances of all S&F OSPs and 
not simply payphones. 3 

3. In determining whether to grant a 
stay request, an important factor to 
consider is whether a stay would be in 
the public interest. 4 * * * The issues 
implicated by the instant stay requests, 
10XXX unblocking and the 
establishment of 800 or 950 access by 
S&F OSPs, have been raised in pending 
petitions for reconsideration or waiver. 
We believe the public interest would 
best be served by ruling on the petitions 
before requiring the affected parties to 
take actions to comply with the 
requirements at issue. Because we will 
soon act on those petitions, we shall, in 
our discretion, stay $ 64.704(c) 
compliance for all aggregators subject 
thereto and 5 64.704(d) compliance as to 
OSP 3 who provide only a store-and- 
forward service. TTie stay shall remain 
in effect until we rule on the pending 
reconsideration petitions regarding 
10XXX unblocking and the waiver 
requests regarding the establishment of 
800 or 950 access by S&F OSPs. 8 


* The American Telephone and Telegraph Co. 

( AT&T**) and the United States Telephone 
Association filed opposition* to APCCs motion for 
partial stay of the 10XXX unblocking requirement. 

8 Report and Order, 0 FCC Red at 4744. APCC has 
filed a petition for waiver of this requirement as 
applied to S&F OSPs. See Petition fox Waiver, filed 
by APCC on January 31,1992. Other parties have 
filed similar petitions. 

4 See Virginia Petroleum Jobbers Ass*n v. Federal 

Power Comm*n, 259 F.2d 921, 925 (D.C. Cir. 1958) 

(the public interest is necessarily a “crodsT factor 

In proceedings involving the administration of 
regulatory statutes designed to promote the public 
interest; other factors also relevant). 

8 Regarding AT&T’s argument that a stay is not in 
Ihc public interest because it would thwart the 
legislative intent of the Telephone Operator 
Consumer Services Improvement Act of 199a Pub. 

L. No. 101-435,104 StaL 966 (1990) (codified at 47 
U.S.C. 228), we note that this stay is temporary 
because we will soon act on the petitions for 
reconsideration and. In any event, the provisions 
that we are staying are not required by the statute. 


4. Accordingly, It is Ordered , pursuant 
to section 4(i) of the Communications 
Act of 1934, as amended, 47 U.S.C. 

154(f), that the motions for stay filed by 
the American Public Communications 
Council on January 6,1992 and January 
31,1992, and by the parties named in 
footnote 1 ARE GRANTED to the extent 
indicated herein. 

5. It is Further Ordered . Pursuant to 

§ 1.103(a) of the Commission's rules, 47 
CFR 1.103(a), that this Order is Effective 
March 12,1992. 

Federal Communications Commission. 

Donna R. Searcy, 

Secretary. 

[FR Doc. 92-7249 Filed 3-31-92; 8:45 amj 
BILLING CODE 6712-01-41 


47 CFR Part 73 

J MM Docket No. 90-129; RM-7084, RM- 
7290, RM-7413J 

Radio Broadcasting Services; 
Columbia and Dothan, AL; Graceville, 
Santa Rosa Beach, and Springfield, FL 

agency: Federal Communications 

Commission. 

action: Final rule. 

summary: This document substitutes 
Channel 271C3 for Channel 272A at 
Santa Rosa Beach, Florida, and modifies 
the license for Station W r WAV(FM) to 
specify operation on the higher class 
channel; substitutes Channel 269A for 
Channel 271A at Graceville, Florida, and 
modifies the construction permit for 
Station WYDA(FM) to specify on 
Channel 269A; and substitutes Channel 
267A for Channel 270A at Springfield, 
Florida, and modifies the construction 
permit for Station WYOOfFM) to 
specify operation on Channel 267A, at 
the request of Emerald Coast 
Communications, Inc. (RM-7084). See 55 
FR 10789, March 23,1990, and 
Supplementary Information, infra, 
EFFECTIVE DATE: May 11, 1992. 

FOR FURTHER INFORMATION CONTACT: 
Nancy J. Walls. Mass Media Bureau, 
(202) 634-6530. 

SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission’s First 
Report and Order, MM Docket No. 90- 
129, adopted March 17,1992, and 
released March 25,1992. The full text of 
this Commission decision is available 
for inspection and copying during 
normal business hours in the FCC 
Dockets Branch (room 230), 1919 M 
Street, NW., Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission’s 
copy contractors, Downtown Copy 


Center, (202) 452-1422,1714 21st Street, 
NW., Washington, DC 20036. 

Channel 271C3 can be allotted to 
Santa Rosa Beach in compliance with 
the minimum distance separation 
requirements of the Commission’s rules, 
with a site restriction 11.7 kilometers 
(7.3 miles) west. The coordinates are 
North Latitude 30-22-31 and West 
Longitude 88-21-00. Channel 269A can 
be allotted to Graceville in compliance 
with the Commission’s minimum 
distance separation requirements at the 
site specified in the construction permit 
for Station WYDA(FM) at Graceville. 
The coordinates are North Latitude 30- 
57-13 and West Longitude 85-30-06. 
Channel 267A can be allotted to 
Springfield in compliance with the 
Commission's minimum distance 
separation requirements at the site 
specified in the construction permit for 
Station WYOO(FM) at Springfield. The 
coordinates are North Latitude 30-12-30 
and West Longitude 85-33-41. The 
remaining proposals in this docket will 
be addressed in a forthcoming action. 

List of Subjects in 47 CFR Part 73 
Radio broadcasting. 

PART 73—[AMENDED] 

1. The authority citation for part 73 
continues to read as follows: 

Authority: 47 U.S.C 154, 303. 

§73.202 [Amended] 

2. Section 73.202(b), the Table of FM 
Allotments under Florida, is amended 
by removing Channel 272A and adding 
Channel 271C3 at Santa Rosa Beach, by 
removing Channel 271A and adding 
Channel 269A at Graceville, and by 
removing Channel 270A and adding 
Channel 267A at Springfield. 

Federal Communications Commission. 
Michael C. Roger, 

Acting Chief, Allocations Branch, Policy and 
Rules Division, Mass Media Bureau. 

[FR Doc. 92-7449 Filed 3-31-92; 8:45 am) 
BILUNG COOC 6712-01-41 


47 CFR Part 73 

[MM Docket No. 91-383; RM-7877] 

Television Broadcasting Services; 
Springdale, AR 

AGENCY: Federal Communications 
Commission. 

ACTION: Final rule. 

summary: This document allots UHF 
television Channel 57 to Springdale, 
Arkansas, as that community's first 
local television broadcast service, in 
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response to a petition for rule making 
filed on behalf of Total Life Community 
Educational Foundation. See 57 FR 866, 
January 9,1992. Coordinates used for 
Channel 57 at Springdale are 36-11-00 
and 94-06-18 

Although the Commission has 
imposed a freeze on TV allotments or 
applications therefor in specified 
metropolitan areas, pending the outcome 
of an inquiry into the uses of advanced 
television systems (ATV) in 
broadcasting, this proposal is not 
affected thereby. With this action, the 
proceeding is terminated. 

EFFECTIVE DATE: May 11. 1992. 

FOR FURTHER INFORMATION CONTACT: 
Nancy Joyner, Mass Media Bureau, (202) 
634-6530. 

SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission’s Report 
and Order, MM Docket No. 91-363, 
adopted March 16,1992, and released 
March 25,1992. The full text of this 
Commission decision is available for 
inspection and copying during normal 
business hours in the FCC Dockets 
Branch (room 230), 1919 M Street, NW.. 
Washington, DC. The complete text of 
this decision may also be purchased 
from the Commission’s copy contractors, 
Downtown Copy Center, (202) 452-1422, 
1714 21st Street, NW., Washington, DC 
20036. 

List of Subjects in 47 CFR Part 73 
Television broadcasting. 

PART 73—AMENDED 

1 . The authority citation for part 73 
continues to read as follows: 

Authority: 47 U.S.C. 154. 303. 

§73.606 [Amended] 

2 . Section 73.606(b), the Table of TV 
Allotments under Arkansas, is amended 
by adding Springdale, Channel 57. 

Federal Communications Commission. 

Michael C. Ruger. 

Acting Chief. Allocations Branch. Policy and 
Rules Division, Mass Media Bureau . 

[FR Doc. 92-7447 Filed 3-31-92; 8:45 am] 
BILUNG COO€ e712-01-N 


47 CFR Part 73 

[MM Docket No. 91-297; RM-7709] 

Television Broadcasting Services; 
Snyder, TX 

AGENCY: Federal Communications 

Commission. 

action: Final rule. 

summary: The Commission, at the 
request of Ramar Communications, Inc., 


allots UHF Channel 17 to Snyder, Texas. 
See 56 FR 51870, October 16.1991. 
Channel 17 can be allotted to Snyder 
with a minus offset consistent with the 
minimum distance separation 
requirements of § 73.610 and 73.698 of 
the Commission’s Rules without the 
imposition of a site restriction. The 
coordinates for the allotment of Channel 
17 at Snyder are 32-43-36 and 100-54- 
42. The allotment of Channel 17 at 
Snyder is not affected by the temporary 
freeze on new television allotment in 
certain metropolitan areas. With this 
action, this proceeding is terminated. 
EFFECTIVE DATE: May 11. 1992. 

FOR FURTHER INFORMATION CONTACT: 
Pamela Blumenthal, Mass Media 
Bureau. (202) 634-6530. 

SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission's Report 
and Order, MM Docket No. 91-297, 
adopted March 17,1992, and released 
March 25.1992. The full text of this 
Commission decision is available for 
inspection and copying during normal 
business hours in the FCC Dockets 
Branch (room 230), 1919 M Street, NW., 
Washington, DC. The complete text of 
this decision may also be purchased 
from the Commission’s copy contractor, 
Downtown Copy Center, (202) 452-1422, 
1714 21st Street. NW.. Washington, DC 
20036. 

List of Subjects in 47 CFR Part 73 

Television broadcasting. 

PART 73—AMENDED 

1 . The authority citation for part 73 
continues to read as follows: 

Authority: 47 U.S.C. 154. 303. 

§73.606 [Amended] 

2 . Section 73.606(b). the Table of TV 
Allotments under Texas, is amended by 
adding Channel 17-, Snyder. 

Federal Communications Commission. 

Michael C. Ruger. 

Acting Chief Allocations Branch, Policy and 
Rules Division. Mass Media Bureau. 

[FR Doc. 92-7448 Filed 3-31-92; 8:45 am] 
BILUNG CODE 6712-01-N 


47 CFR Part 76 

[MM Docket Nos. 91-169 and 85-38; FCC 
92-61] 

Cable Television Technical and 
Operational Requirements 

AGENCY: Federal Communications 

Commission. 

action: Final rule. 

summary: As a result of comments 
received in response to the Notice of 


Proposed Rulemaking in MM Docket 
Nos. 91-169 and 85-38, 56 FR 30726 (July 
5,1991), the Commission adopts 
technical standards for cable television 
systems, applicable to all NTSC 
(National Television Systems 
Committee) video (or similar video 
channel) downstream signals on all 
cable channels. The intent of the new 
rules is to define a basic quality of 
service to be expected by cable 
subscribers. The Commission generally 
adopts its former technical guidelines as 
rules. The Commission eliminates 
specific channel boundary requirements 
and periodic testing requirements for 
terminal isolation. The Commission 
adopts new standards for the delivery of 
color signals and of closed captioning 
data, and also adopts an increased 
signal level to noise ratio standard. The 
Commission preempts local technical 
standards which differ from the federal 
standards. However, the Commission 
allows cable systems serving areas of 
low population density to negotiate with 
their franchising authorities for certain 
lesser technical standards. In addition, 
the Commission permits local 
franchising authorities to set technical 
standards for systems serving fewer 
than 1,000 subscribers, so long as such 
standards do not exceed the federal 
standards. The Commission places the 
initial locus for complaint resolution at 
the local level, and requires cable 
systems to have a complaint resolution 
process. 

EFFECTIVE DATE: June 30.1992. 

FOR FURTHER INFORMATION CONTACT: 

Barrett L. Brick, Cable Television 
Branch. Mass Media Bureau, (202) 632- 
7480 [legal issues], or John Wong. Cable 
Television Branch, Mass Media Bureau. 
(202) 254-3420 (technical issues). 

SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission’s Report 
and Order in MM Docket Nos. 91-169 
and 85-38, FCC 92-61, adopted February 
13,1992, and released March 4,1992. 

The full text of this Commission 
decision is available for inspection and 
copying during normal business hours in 
the FCC Dockets Branch (room 230), 

1919 M Street, NW., Washington, DC. 
The complete test of this decision may 
also be purchased from the 
Commission's copy contractor. 
Downtown Copy Center, (202) 452-1422. 

Summary' of Report and Order 

1 . In this Report and Order, the 
Commission adopts new technical 
standards for cable television systems. 
The intent of the new standards is to 
define a basic technical quality of 
service cable subscribers are entitled to 
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receive. The new standards are 
applicable to all NTSC video (or similar 
video channel) downstream signals, 
both to further the efficiency of both 
franchising authorities and the 
Commission in meeting their statutory 
responsibilities, and also to ensure that 
signal quality is uniform for all video 
channels on a cable system. Cable 
operators are not required to take 
extraordinary measures to improve upon 
signals over which the operator has no 
control. No standards are adopted for 
non-NTSC video signals or for HDTV 
signals. 

2. Obsolete guidelines—i.e., specific 
channel boundary requirements and 
testing requirements for terminal 
isolation—are eliminated. The 
Commission simply requires that cable 
operators deliver signals usable by 
subscribers with NTSC television 
receivers, and that cable operators may 
rely upon manufacturers specifications 
that equipment will provide terminal 
isolation of 18 dB. 

3. In a number of cases, existing 
technical guidelines are adopted as 
standards, with little or no modification. 
These are standards for aural carrier 
levels, aural center frequency, and 
amplitude characteristic. In other cases, 
existing technical guidelines are 
adopted as standards with minor 
modification. These are standards for 
signal level to coherent disturbances 
ratio, hum modulations, and testing 
requirements. 

4. The Commission adopts a visual 
signal level standard of 3 dBmV (1.41 
millivolts across an impedance of 75 
ohms), as measured at the end of a 100- 
foot cable drop that is connected to the 
subscriber tap, and no less than 0 dBmV 
(1 millivolt across an impedance of 75 
ohms) at any subscriber terminal. 

During any 24-hour period, each 
channel’s visual signal level should be 
within a range of 8 dB; the level should 
be maintained within 3 dB of any 
adjacent channel; and within 10 dB of 
any other channel up to an upper 
frequency limit of 300 MHz. The 
Commission adopts a signal level to 
undesired noise ratio of 43 dB, to be 
achieved incrementally within three 
years. 

5. The Commission adopts three 
standards regarding the color portion of 
television signals: the level of 
differential gain shall be no greater than 
20%; the level of differential phase shall 
not exceed 10 degrees; and the 
chrominance-luminance delay inequality 
shall be within 170 nanoseconds. 

0. The Commission adopts standards 
for the delivery of closed captioning 
data. The Commission prohibits the 
deliberate removal of closed captioning 


data delivered to subscribers and, 
effective July 1.1993, all cable systems 
must deliver closed captioning data 
intact to subscribers. 

7. The Commission preempts local 
standards which differ from the 
Commission’s. However, franchising 
authorities overseeing systems serving 
fewer than 1,000 subscribers may set 
technical standards for such systems, so 
long as such standards are not more 
stringent than the Commission’s. In 
addition, franchising authorities of 
systems serving rural areas may set 
lesser technical standards in the areas 
of visual signal level, signal level to 
noise ratio, hum modulations, ratio of 
visual signal level to coherent 
disturbances, and color signals. 

8. The Commission designates local 
franchising authorities as the initial 
locus of signal quality complaints, and 
requires cable systems operators to 
implement a complaint resolution 
process with regard to signal quality. 
The Commission will concentrate on 
resolving intractable systemic reception 
problems brought to its attention by 
local authorities. 

Regulatory Flexibility Act Final 
Analysis 

9. Pursuant to the Regulatory 
Flexibility Act of 1980, a final regulatory 
flexibility analysis has been prepared. It 
is available for public viewing as part of 
the full text of this decision, which may 
be obtained from the Commission or its 
copy contractor. 

Paperwork Reduction 

10. Public recordkeeping for § 76.305 
(3060-0316) is estimated to average 40 
minutes per week on cable systems with 
over 1,000 subscribers. Public reporting 
burden for § 76.601 (3060-0289) is 
estimated to average 74 hours per year 
for performance tests. Public 
recordkeeping for § 76.607 is estimated 
to average 27 hours per year. These 
estimates include the time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collection of information. 
Send comments regarding this burden 
estimate or any other aspect of this 
collection of information, including 
suggestions for reducing the burden, to 
the Federal Communications 
Commission, Office of Managing 
Director, Paperwork Reduction Project, 
Washington. DC 20554, and to the Office 
of Management and Budget, Paperwork 
Reduction Project (3060-033316/0289/ 
xxxx), Washington, DC 20503. 

List of Subjects in 47 CFR Part 76 

Cable television. 


Federal Communications Commission. 

Donna R. Searcy, 

Secretary. 

Amendatory Text 

Part 76 of chapter I of title 47 of the 
Code of Federal Regulations is amended 
as follows: 

PART 76—[AMENDED] 

1. The authority citation for part 78 
continues to read as follows: 

Authority: Secs. 2. 3. 4. 301, 303, 307, 308, 
309, 48 Stat., as amended, 1064,1065,1066, 
1081,1082,1083.1084,1085; 47 U.S.C. 152,153, 
154, 301, 303. 307, 308, 309. 

2. Section 76.5 is amended by adding 
paragraph (jj) to read as follows: 

$76.5 Definitions. 

* • * t • 

(jj) Rural area. A community unit with 
a density of less than thirty households 
per route mile of coaxial and/or fiber 
optic cable trunk and feeder line. 

3. Section 76.305 is amended by 
revising paragraphs (a) and (c) to read 
as follows: 

$ 76.305 Records to be maintained locally 
by cable system operators for public 
Inspection. 

(a) Records to be maintained. The 
operator of every cable television 
system having 1,000 or more subscribers 
shall maintain for public inspection a 
file containing a copy of all records 
which are required to be kept by 
$ 76.207 (political file); 76.221(f) 
(sponsorship identifications); 76.79 (EEO 
records available for public inspection); 
76.225(c) (commerical records for 
children’s programming); 76.601(c) 
(proof-of-performance test data); and 
76.601(e) (signal leakage logs and repair 
records). 

• « • • * 

(c) The records specified in paragraph 
(a) of this section shall be retained for 
the period specified in S § 76.207, 

76.221(f), 76.79. 76.225(c), 76.601(c), and 
76.601(e), respectively. 
***** 

4. Section 76.601 is revised and the 
note is removed to read as follows: 

$ 76.601 Performance teats. 

(a) The operator of each cable 
television system shall be responsible 
for insuring that each such system is 
designed, installed, and operated in a 
manner that fully complies with the 
provisions of this subpart. Each system 
operator shall be prepared to show, on 
request by an authorized representative 
of the Commission or the local 
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franchiser, that the system does, in fact, 
comply with the rules. 

(b) The operator of each cable 
television system shall maintain at its 
local office a current listing of the cable 
television channels which that system 
delivers to its subscribers. 

(c) The operator of each cable 
television system shall conduct 
complete performance tests of that 
system at least twice each calendar year 
(at intervals not to exceed seven 
months), unless otherwise noted below, 
and shall maintain the resulting test 
data on file at the operator’s local 
business office for at least five (5) years. 
The test data shall be made available 
for inspection by the Commission or the 
local franchiser, upon request. The 
performance tests shall be directed at 
determining the extent to which the 
system complies with all the technical 
standards set forth in § 76.605(a) and 
shall be as follows: 

(1) For cable television systems with 
1,000 or more subscribers but with 
12,500 subscribers or less, proof-of- 
performance tests conducted pursuant 
to this section shall include 
measurements taken at six (6) widely 
separated points within each 
mechanically continuous set of cables 
within the cable television system. 
Within the cable system, one additional 
test point shall be added for every 
additional 12,500 subscribers or fraction 
thereof (e.g., 7 test points if 12,501 to 
25,000 subscribers; 8 test points if 25,001 
to 37,500 subscribers, etc.). Such proof- 
of-performance test points shall be 
balanced to represent all geographic 
areas served by the cable system. 

Within each mechanically continuous 
set of cables, at lea9t one-third of the 
test points shall be representative of 
subscriber terminals most distant from 
the system input in terms of cable 
length. The measurements may be taken 
at convenient monitoring points in the 
cable network: Provided. That data shall 
be included to relate the measured 
performance of the system as would be 
viewed from a nearby subscriber 
terminal. An identification of the 
instruments, including the makes, model 
numbers, and the most recent date of 
calibration, a description of the 
procedures utilized, and a statement of 
qualifications of the person performing 
the tests shall be set forth. 

(2) Proof-of-performancc tests to 
determine the extent to which a cable 
television system complies with the 
standards set forth in i 76.605(a)(3). (4), 
and (5) shall be made on each of the 
NTSC or similar video channels of that 
system. Proof-of-performance tests for 
ali other standards in S 76.605(a) shall 
be made on a minimum of four (4) 


channels plus one additional channel for 
every 100 MHz. or fraction thereof, of 
cable distribution system upper 
frequency limit [e.g., 5 channels for 
cable television systems with a cable 
distribution system upper frequency 
limit of 101 to 216 MHz: 6 channels for 
cable television systems with a cable 
distribution system upper frequency 
limit of 217-300 MHz: 7 channels for 
cable television systems with a cable 
distribution upper frequency limit of 300 
to 400 MHz. etc.). The channels selected 
for testing must be representative of all 
the channels within the cable television 
system. 

(3) The operator of each cable 
television system shall conduct semi¬ 
annual proof-of-performance tests of 
that system, to determine the extent to 
which the system complies with the 
technical standards set forth in , 

§ 76.605(a)(4) as follows. The visual 
signal level on each channel shall be 
measured and recorded, along with the 
date and time of the measurement, once 
every six hours (at intervals of not less 
than five hours or no more than seven 
hours after the previous measurement), 
to include the warmest and the coldest 
times, during a 24-hour period in January 
or February and in July or August. 

(4) The operator of each cable 
television system shall conduct triennial 
proof-of-performance tests of that 
system to determine the extent to which 
the system complies with the technical 
standards set forth in 5 76.605(a) (11), 
(12). and (13). 

(d) Successful completion of the 
performance tests required by paragraph 
(c) of this section does not relieve the 
system of the obligation to comply with 
all pertinent technical standards at all 
subscriber terminals. Additional tests, 
repeat tests, or tests involving specified 
subscriber terminals may be required by 
the Commission of the local franchiser 
to secure compliance with the technical 
standards. 

(e) The provisions of paragraphs (c) 
and (d) of this section shall not apply to 
any cable television system having 
fewer than 1,000 subscribers: Provided, 
however, that any cable television 
system using any frequency spectrum 
other than that allocated to over-the-air 
television and FM broadcasting (a9 
described in § 73.803 and $ 73.210 of this 
chapter) is required to conduct all tests, 
measurements and monitoring of signal 
leakage that are required by this 
subpart A cable television system 
operator complying with the monitoring, 
logging and the leakage repair 
requirements of S 76.614. shall be 
considered to have met the requirements 
of this paragraph. However, the leakage 
log. shall be retained for five years 


rather than the two years prescribed in 
5 76.614. 

(5) Section 76.605 is amended by 
revising paragraphs (a) and (b). by 
removing the note in paragraph (a), by 
revising Note (1). by redesignating Note 

(2) as Note (3) and by adding 8 new 
Note (2) to read as follows. 

§ 76.605 Technical standards. 

(a) As of December 30.1992, unless 
otherwise noted, the following 
requirements apply to the performance 
of a cable television system as 
measured at any subscriber terminal 
with a matched impedance at the 
termination point or at the output of the 
modulating or processing equipment 
(generally the headend) of the cable 
television system or otherwise as noted. 
The requirements are applicable to each 
NTSC or similar video downstream 
cable television channel in the system: 

(1) The cable television channels 
delivered to the subscriber's terminal 
shall be capable of being received and 
displayed by TV broadcast receivers 
used for the off-the-air reception of TV 
broadcast signals, as authorized under 
part 73 of this chapter. 

(2) The aural center frequency of the 
aural carrier must be 4.5 MHz ± 5 kHz 
above the frequency of the visual carrier 
at the output of the module ting^or 
processing equipment of a cable 
television system, and at the subscriber 
terminal. 

(3) The visual signal level, across a 
terminating impedance which correctly 
matches the internal impedance of the 
cable system as viewed from the 
subscriber terminal, shall not be less 
then 1 millivolt across and internal 
impedance of 75 ohms (0 dBmV). 
Additionally, as measured at the end of 
a 100 foot cable drop that is connected 
to the subscriber tap. it shall not be less 
than 1.41 millivolts across an internal 
impedance of 75 ohms (4-3 dBmV). (At 
other impedance values, the minimum 
visual signal level, as viewed from the 
subscriber terminal, shall be the square 
root of 0.0133(Z) millivolts and, as 
measured at the end of a 100 foot cable 
drop that is connected to the subscriber 
tap. shall be 2 times the square root of 
0.00662(Z) millivolts, where Z is the 
appropriate impedance value.) 

(4) The visual signal level on each 
channel shall not vary more than 8 
decibels within any 9ix-month interval 
which must include four tests performed 
in six-hour increments during a 24-hour 
period in July or August and a 24-hour 
period In January or February, and shall 
be maintained within: 
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(i) 3 decibels (dB) of the visual signal 
level of any visual carrier within a 0 
MHz nominal frequency separation; 

(ii) 10 dB of the visual signal level on 
any other channel on a cable television 
system of up to 300 MHz of cable 
distribution system upper frequency 
limit, with a 1 dB increase for each 
additional 100 MHz of cable distribution 
system upper frequency limit [e.g. % 11 dB 
for a system at 301-400 MHz; 12 dB for a 
system at 401-500 MHz, etc.)\ and 

(iii) A maximum level such that signal 
degradation due to overload in the 
subscriber’s receiver or terminal does 
not occur. 

(5) The rms voltage of the aural signal 
shall be maintained between 10 and 17 
decibels below the associated visual 
signal level, and shall be maintained at 
levels not to cause interference to the 
upper adjacent channel. This 
requirement must be met both at the 
subscriber terminal and at the output of 
the modulating and processing 
equipment (generally the headend). 

(6) The amplitude characteristic shall 
be within a range of ± 2 decibels from 
0.75 MHz to 5.0 MHz above the lower 
boundary frequency of the cable 
television channel, referenced to the 
average of the highest and lowest 
amplitudes within these frequency 
boundaries. 

(7) The ratio of RF visual signal level 
to system noise shall be as follows: 

(i) From June 30,1992, to June 30,1993, 
shall not be less than 36 decibels. 

(ii) From June 30,1993 to June 30,1995, 
shall not be less than 40 decibels. 

(iii) As of June 30,1995, shall not be 
less then 43 decibels. 

(iv) For class I cable television 
channels, the requirements of 
paragraphs (a)(7)(i), (a)(7)(ii) and 
(a)(7)(iii) of this section are applicable 
only to: 

(A) Each signal which is delivered by 
a cable television system to subscribers 
within the predicted Grade B contour for 
that signal; 

(B) Each signal which is first picked 
up within its predicted Grade B contour; 

(C) Each signal that i 9 first received 
by the cable television system by direct 
video feed from a TV broadcast station, 
a low power TV station, or a TV 
translator station. 

(8) The ratio of visual signal level to 
the rms amplitude of any coherent 
disturbances such as intermodulation 
products, second and third order 
distortions or discrete-frequency 
interfering signals not operating on 
proper offset assignments shall be as 
follows: 

(i) The ratio of visual signal level to 
coherent disturbances shall not be less 
than 51 decibels for noncoherent 


channel cable television systems, when 
measured with modulated carriers and 
time averaged; and 

(ii) The ratio of visual signal level to 
coherent disturbances which are 
frequency-coincident with the visual 
carrier shall not be less than 47 decibels 
for coherent channel cable systems, 
when measured with modulated carriers 
and time averaged. 

(9) The terminal isolation provided to 
each subscriber terminal: 

(i) Shall not be less than 18 decibels. 

In lieu of periodic testing, the cable 
operator may use specifications 
provided by the manufacturer for the 
terminal isolation equipment to meet 
this standard; and 

(ii) Shall be sufficient to prevent 
reflections caused by open-circuited or 
short-circuited subscriber terminals 
from producing visible picture 
impairments at any other subscriber 
terminal. 

(10) The peak-to-peak variation in 
visual signal caused by undesired low 
frequency disturbances (hum or 
repetitive transients) generated within 
the system, or by inadequate low 
frequency response, shall not exceed 3 
percent of the visual signal level. 

(11) As of June 30,1995, the following 
requirements apply to the performance 
of the cable television system as 
measured at the output of the 
modulating or processing equipment 
(generally the headend) of the system: 

(i) The chrominance-luminance delay 
inequality or chroma delay, which is the 
change in delay time of the chrominance 
component of the signal relative to the 
luminance component, shall be with 170 
nanoseconds. 

(ii) The differential gain for the color 
subcarrier of the television signal, which 
is measured as the difference in 
amplitude between the largest and 
smallest segments of the chrominance 
signal (divided by the largest and 
expressed in percent), shall not exceed 
± 20 %. 

(iii) The differential phase for the 
color subcarrier of the television signal 
which is measured as the largest phase 
difference in degrees between each 
segment of the chrominance signal and 
reference segment (the segment at the 
blanking level of 0 IRE), shall not exceed 
± 10 degrees. 

(12) As an exception to the general 
provision requiring measurements to be 
made at subscriber terminals, and 
without regard to the type of signals 
carried by the cable television system, 
signal leakage from a cable television 
system shall be measured in accordance 
with the procedures outlined in 
§ 76.609(h) and shall be limited as 
follows: 


Frequencies 

Sianal 
leakage 
limit (micro¬ 

Distance in 
meters (m) 


volt/meter) 

Less than and 



including 54 MHz. 
and over 216 MHz . 

15 

30 

Over 54 up to and 



including 216 MHz. 

20 

3 


(b) Cable television systems 
distributing signals by using methods 
such as nonconventional coaxial cable 
techniques, noncoaxial copper cable 
techniques, specialized coaxial cable 
and Fiber optical cable hybridization 
techniques or specialized compression 
techniques or specialized receiving 
devices, and which, because of their 
basic design, cannot comply with one or 
more of the technical standards set forth 
in paragraph (a) of this section, may be 
permitted to operate: Provided, That an 
adequate showing is made pursuant to 
§ 76.7 which establishes that the public 
interest is benefited. In such instances, 
the Commission may prescribe special 
technical requirements to ensure that 
subscribers to such systems are 
provided with an equivalent level of 
good quality service. 

Note 1: Local franchising authorities of 
systems serving fewer than 1000 subscribers 
may adopt standards less stringent than 
those in § 76.605(a). Any such agreement 
shall be reduced to writing and be associated 
with the system’s proof-of-performance 
records. 

Note 2: For systems serving rural areas a 9 
defined in 5 76.5, the system’s local 
franchising authority may adopt standards 
less stringent than those in 55 76.605(a)(3). 
76.605(a)(7), 76.605(a)(8), 76.605(a)(10), 
76.605(a)(ll), 76.605(a)(12), and 76.605(a)(13). 
Any such agreement shall be reduced to 
writing and be associated with the system's 
proof-of-performance records. 

* * * • • 

6 . Section 76.606 is added to subpart K 
to read a9 follows: 

§ 76.606 Closed captioning. 

(a) As of June 30,1992, the operator of 
each cable television system shall not 
take any action to remove or alter 
closed captioning data contained on line 
21 of the vertical blanking interval. 

(b) As of July 1,1993, the operator of 
each cable television system shall 
deliver intact closed captioning data 
contained on line 21 of the vertical 
blanking interval, as it arrives at the 
headend or from another origination 
source, to subscriber terminals and 
(when so delivered to the cable system) 
in a format that can be recovered and 
displayed by decoders meeting § 15.119 
of this chapter. 
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7. Section 76.607 is added to subpart K 
to read as follows: 

§ 76.607 Resolution of complaints. 

Cable system operators shall establish 
a process for resolving complaints from 
subscribers about the quality of the 
television signal delivered. These 
records shall be maintained for at least 
a one-year period and be available for 
inspection by the Commission and 
franchising authority, upon request. 
Subscribers shall be advised, at least 
once each calendar year, of the 
procedures for resolution of complaints 
by the cable system operator, including 
the address of the responsible officer of 
the local franchising authority. 

Note: Prior to being referred to the 
Commission, complaints from subscribers 
about the quality of the television signal 
delivered must be referred to the local 
franchising authority and the cable system 
operator. 

8 . Section 76.609 is amended by 
revising paragraph (d)(2). the last 
sentence in paragraph (e), paragraph (g). 
the first sentence in paragraph (h) 
introductory text, paragraph (h)(2). 
paragraph (i), and adding paragraph (j) 
to read as follows: 

§ 76.609 Measurements. 

« • * « « 

(d) • * • 

(2) By using either a multiburst 
generator or vertical interval test signals 


and either a modulator or processor at 
the sending end. and by using either a 
demodulator and either an oscilloscope 
display or a waveform monitor display 
at the subscriber terminal. 

(e) 4 * 4 Alternatively, measurements 
made in accordance with the NCTA 
Recommended Practices for 
Measurements on Cable Television 
Systems, 2nd edition. November 1989. on 
noise measurement may be employed. 

• • * « • 

(g) The terminal isolation between 
any two terminals in the cable television 
system may be measured by applying a 
signal of known amplitude to one 
terminal and measuring the amplitude of 
that signal at the other terminal. The 
frequency of the signal should be close 
to the midfrequency of the channel 
being tested. Measurements of terminal 
isolation are not required when either. 

(1) The manufacturer’s specifications 
for subscriber tap isolation based on a 
representative sample of no less than 
500 subscribers taps or 

(2) Laboratory tests performed by or 
for the operator of a cable television 
system on a representative sample of no 
less than 50 subscriber taps, indicates 
that the terminal isolation standard of 

5 76.805(a)(9) is met. 

To demonstrate compliance with 
§ 76.605(a)(9), the operator of a cable 
television system shall attach either 
such manufacturer's specifications or 


laboratory measurements as an exhibit 
to each proof-of-performance record. 

(h) Measurements to determine the 
field strength of the signal leakage 
emanated by the cable television system 
shall be made in accordance with 
standard engineering procedures. 4 4 4 

• * • * « 

(2) Field strength shall he expressed in 
terms of the rms value of synchronizing 
peak for each cable television channel 
for which signal can be measured. 

* • * • « 

(i) For systems using cable traps and 
filters to control the delivery of specific 
channels to the subscriber terminal, 
measurements made to determine 
compliance with § 76.605(a) (5) and (6) 
may be performed at the location 
immediately prior to the trap or filter for 
the specific channel. The effects of these 
traps or filters, as certified by the 
system engineer or the equipment 
manufacturer, must be attached to each 
proof-of-performance record. 

(j) Measurements made to determine 
the differential gain, differential phase 
and the chrominance-luminance delay 
inequality (chroma delay) shall be made 
in accordance with the NCTA 
Recommended Practices for 
Measurements on Cable Television 
Systems, 2nd edition. November 1989, on 
these parameters. 

(FR Doc. 92-7450 Filed 3-31-92: 8:45 am| 
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This section of the FEDERAL REGJSTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 

12CFR Part 325 

RIN 3064-AA82 

Capital Maintenance 

agency: Federal Deposit Insurance 

Corporation. 

action: Proposed rule. 

summary: In an effort to promote 
consistent and uniform treatment of 
intangible assets among the federal 
banking regulators, the FDIC is 
proposing to revise the treatment of 
intangible assets under its capital 
maintenance regulation (12 CFR part 
325). A 3 proposed, limited amounts of 
purchased mortgage servicing rights and 
purchased credit card relationships 
would be recognized for purposes of 
calculating Tier 1 capital under the 
FDICs leverage capital and risk-based 
capital standards. However, all other 
intangible assets, including goodwill and 
core deposit intangibles, would continue 
to be deducted in determining the 
amount of Tier 1 capital. Under the 
proposal, the aggregate amount of 
purchased mortgage servicing rights and 
purchased credit card relationships that 
could be recognized for regulatory 
capital purposes will be limited to no 
more than 50 percent of core capital. In 
addition, the amount of purchased credit 
card relationships would be subject to a 
sublimit of no more than 25 percent of 
core capital. Certain other conditions, 
limitations and restrictions pertaining to 
these intangibles would also apply and 
are set forth in the proposed rule. The 
intended effect is to alleviate the burden 
and the confusion that arises from 
different banking regulators having 
inconsistent capital standards. 
dates: Comments on the proposal must 
be received by May 1,1992. 
addresses: All comments should be 
submitted to Hoyle L. Robinson, 
Executive Secretary. Attention: Room F- 
400, Federal Deposit Insurance 


Corporation, 550 17th Street NW.. 
Washington, DC 20429 or delivered to 
room F-40Q, 1776 F Street, NW.. between 
the hours of 9 a.m. and 5 p.m. on 
business days. Comments will be 
available for inspection and 
photocopying during normal business 
hours at the 1776 F Street address. 

FOR FURTHER INFORMATION CONTACT: 

Robert F. Miailovich, Assistant Director, 
Division of Supervision (202/890-6918), 
Stephen G. Pfeifer. Examination 
Specialist, Accounting Section 202/898- 
8904), or Claude A. Rollin, Counsel, 

Legal Division (202/898-3985). 

SUPPLEMENTARY INFORMATION: 
f. Paperwork Reduction Act 

No collections of information pursuant 
to section 3504(h) of the Paperwork 
Reduction Act (44 U.S.C. 3501 et seq.) 
are contained in this notice. 
Consequently, no information has been 
submitted to the Office of Management 
and Budget for review. 

II. Background on Intangible Assets 

In 1985, the FDIC adopted a capital 
maintenance regulation (12 CFR Part 
325) that set forth minimum supervisory 
ratios of capital to total assets (leverage 
capital). In defining capital for the 
purposes of that regulation, all 
intangible assets, other than purchased 
mortgage servicing rights, were required 
to be deducted from equity capital. 
Intangible assets were handled in a 
similar fashion in the Statement of 
Policy on Risk-Based Capital (appendix 
A to part 325) that was adopted by the 
FDIC in 1989. The FDIC subsequently 
modified its treatment of intangible 
assets in December 1990, when it placed 
an explicit limit on the amount of 
purchased mortgage servicing rights that 
can be recognized for regulatory capital 
purposes (55 FR 53137, December 27, 
1990). This revised rule restricted the 
amount of purchased mortgage servicing 
rights recognized by a state nonmember 
bank for regulatory capital purposes to 
no more than 50 percent of core capital. 

As is evident from the above, 
purchased mortgage servicing rights 
generally have been the only type of 
intangible asset that the FDIC has 
recognized under its capital rules. The 
recognition of purchased mortgage 
servicing rights is due in part to certain 
characteristics of mortgage servicing 
rights that are viewed more favorably 


than those of many other intangible 
assets. These characteristics include: 

(1) The separability of the intangible 
asset and the ability to sell it separate 
and apart from the bank or the bulk cf 
the bank's assets; 

(2) The certainty that a readily 
identifiable stream of cash flows 
associated with the intangible asset can 
hold its value notwithstanding the 
future prospects of the bank; and 

(3) The existence of a market of 
sufficient depth to provide liquidity for 
the intangible asset. 

A detailed discussion of purchased 
mortgage servicing rights and the risks 
and characteristics associated with 
these assets was included in the 
February 9.1990 Federal Register (55 FR 
4616). 

Subsequent to the FDIC’s adoption of 
its rule on purchased mortgage servicing 
rights, which became effective on 
January 28,1991, additional 
consideration has been given to ' 
assessing whether other forms of 
intangibles also warrant favorable 
regulatory capital treatment. This effort 
has been coordinated with the staffs of 
the other federal banking agencies to 
ensure that interagency differences will 
be eliminated on the way intangibles are 
treated by the agencies for regulatory 
capital purposes. In this regard, the 
FDIC’s capital treatment of intangible 
assets held by state nonmember banks 
differs in some respects from the way 
the other federal banking agencies 
handle similar intangible assets held by 
the depository institutions that they 
supervise, both as to the type of 
intangible assets that are recognized for 
regulatory capital purposes and the 
allowable amount of such qualifying 
intangibles. This inconsistent treatment 
of intangibles among the agencies adds 
to the confusion and burden imposed on 
those banking organizations that are 
supervised by more than one federal 
banking agency. It may also lead to 
unintended competitive inequities 
among banks that are supervised by 
different federal regulators. 

With respect to recognizing other 
types of intangible assets besides 
purchased mortgage servicing rights, 
interest has been expressed by some 
banking industry representatives for 
more favorable treatment of core 
deposit intangibles and purchased credit 
card relationships, both of which are 
deducted in determining Tier 1 capital 
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under the FDIC’s existing leverage 
capital and risk-based capital rules. 

Core Deposit Intangibles 

Premiums that are paid for a core 
deposit base reflect the estimated value 
inherent in the acquisition of a customer 
base of stable, low-cost, core deposits 
as opposed to more volatile and 
expensive alternative sources of 
funding. However, such core deposit 
intangibles cannot be sold without 
selling the underlying core deposits, and 
such a sale of deposits generally entails 
the transfer of a comparable amount of 
assets to offset the deposit liabilities 
assumed by the acquirer. It may also 
require the selling institution to obtain 
new, more volatile sources of funding to 
replace the deposits that have been sold. 
Further, the inherent intangible value of 
a core deposit base can decline 
drastically as interest rates fall or as the 
institution’s financial condition 
deteriorates. In addition, many 
regulatory restrictions exist which limit 
the number and type of potential 
purchasers for a core deposit base and 
the accompanying core deposit 
intangible. For example, certain 
regulatory restrictions limit branching, 
interstate banking, asset growth, and the 
type of companies that can own banking 
organizations. Adverse local and 
regional economic conditions may also 
result in a large number of core deposits 
being offered for sale in a particular 
market, thereby driving down the value 
(i.e., the premium) that can be realized 
in selling a deposit base. All of these 
factors may restrict the number of 
potential bidders and limit a bank’s 
ability to realize the estimated 
intangible value of its core deposit base. 
These factors tend to limit the 
separability and liquidity of the core 
.deposit intangible, as well as the ability 
for the core deposit intangible to hold its 
value when the depository institution’s 
financial condition deteriorates. 
Therefore, after reviewing the general 
characteristics of core deposit 
intangibles and after considering the 
above issues, the FDIC believes that 
such intangibles should continue to be 
deducted from capital in calculating Tier 
1 capital under the FDIC’s leverage and 
risk-based capital standards. Recent 
discussions with the staffs of the 
Federal Reserve Board, the Office of the 
Comptroller of the Currency, and the 
Office of Thrift Supervision indicate that 
this treatment of core deposit 
intangibles is consistent with that being 
proposed by »he other federal banking 
agencies. 


Purchased Credit Card Relationships 

With respect to purchased credit card 
relationships, the size and importance of 
these intangibles have risen in 
conjunction with an increasing trend 
toward large bulk purchases of credit 
card loan portfolios, either on a portfolio 
basis or via mergers, purchase and 
assumption transactions, or other 
business combinations. Much if not all 
of the premium associated with the 
purchase of a pool of credit card loans 
may be attributable to the intangible 
value associated with the present value 
of expected net cash flows that will be 
generated from future transactions 
involving the acquired credit card 
relationships. These cash flows may 
include, for example, interest charges on 
future advances, annual and late fees, 
interchange fees, insurance and other 
ancillary income, less the amount of 
conversion and servicing costs, credit 
and fraud losses, funding costs and 
other operating expenses. Although at 
least a portion of a bank’s credit card 
portfolio would also need to be sold, 
purchased credit card relationships 
generally can be sold separate from the 
bank or the bulk of the bank’s assets 
and an increasing number of credit card 
sales have taken place in recent years. 

In addition, potential acquirers of these 
intangible assets include not only other 
depository institutions, but also a 
number of nonbank entities that have 
financial services divisions that 
specialize in the credit card business. 
Also, the ability to reasonably estimate 
attrition, paydown rates, servicing costs 
and credit losses and to reasonably 
estimate an intangible value for the 
credit card relationships is enhanced by 
the fact that credit card portfolios 
typically are comprised of a large 
number of relatively small dollar 
accounts. Further, certain financial 
institutions specialize almost 
exclusively in the credit card business 
and therefore provide an information 
source for comparing the 
reasonableness of the assumptions used 
in computing the intangible value 
associated with an institution’s 
purchased credit card relationships. At 
least in some instances, it is also 
possible for the intangible asset 
associated with credit card relationships 
to hold its value even when the future 
prospects of the depository institution 
are otherwise deteriorating. Therefore, 
in view of the separability, 
identifiability. and marketability 
characteristics of purchased credit card 
relationships, the FDIC believes it may 
be appropriate to explicitly recognize 
some purchased credit card 


relationships for regulatory capital 
purposes. 

At the same time, however, prudent 
limits on the amount of such intangibles 
that can be recognized for regulatory 
capital purposes would also appear 
necessary to ensure that excessive 
concentrations in these intangible assets 
will not expose the institution to an 
undue level of risk or be relied upon to 
meet regulatory capital requirements. 

For example, notwithstanding certain of 
the favorable characteristics of 
purchased credit card relationships, 
these intangibles are still a relatively 
new type of intangible asset and the 
ability of these intangibles to hold their 
value in a sustained down market is yet 
to be fully tested. Further, it is possible 
that the assumptions used in valuing the 
purchased credit card relationships may 
differ materially from subsequent actual 
results, especially for these credit card 
portfolios that are not yet seasoned or 
that were subject to very liberal 
underwriting standards at the time of 
solicitation. Unanticipated changes in 
market interest rates may also adversely 
affect the intangible value of purchased 
credit card relationships, particularly 
when changes in credit card interest 
rates do not closely correlate with 
changes in the institution’s underlying 
funding rates. In addition, much of the 
market for the securitization or other 
sale of credit card portfolios is 
concentrated in the hands of a few 
relatively large institutions. Therefore, 
the market for credit card portfolios and 
the related credit card relationship 
intangibles is not as broad as that 
associated with many traded financial 
instruments. 

Proposed Limitations on Intangibles 

In view of the above considerations, 
and in an effort to promote consistent 
and uniform treatment of intangible 
assets among the federal banking 
regulators, the FDIC, in consultation 
with the other federal banking agencies, 
is proposing to amend its capital rules. 
Under the proposed revisions, limited 
amounts of both purchased mortgage 
servicing rights and purchased credit 
card relationships would be recognized 
in calculating Tier 1 capital under the 
FDIC’s leverage and risk-based capital 
rules. However, the amounts of 
purchased mortgage servicing rights and 
purchased credit card relationships in 
excess of these limits, as well as other 
intangibles such as goodwill and core 
deposit intangibles, will be deducted 
from equity capital and assets in 
determining Tier 1 capital. 

The FDIC is proposing to limit the 
aggregate amount of purchased 
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mortgage servicing rights and purchased 
credit card relationships that may be 
recognized for leverage and risk-based 
capital purposes to no more than 50 
percent of core capital and to further 
limit the amount of purchased credit 
card relationships to no more than 25 
percent of core capital. Certain other 
conditions, limitations, and restrictions 
will also apply and are described in 
detail in the next section of this 
preamble. The treatment of purchased 
mortgage servicing rights under the 
proposed rule is generally consistent 
with the FDIC’s existing rule. However, 
the recognition of purchased credit card 
relationships for regulatory capital 
purposes would represent a change from 
the FDIC’s existing rule, which only 
favorably recognizes intangible assets in 
the form of purchased mortgage 
servicing rights. 

III. Proposed FDIC Capital Treatment of 
Intangible Assets 

Under this proposal, all intangible 
assets, other than for limited amounts of 
purchased mortgage servicing rights and 
purchased credit card relationships, will 
be deducted in determining Tier 1 
capital. With respect to the amount of 
purchased mortgage servicing rights and 
purchased credit card relationships 
recognized for regulatory capital 
purposes, the following conditions, 
limitations and restrictions will apply: 

(1) Annual and Quarterly Market 
Valuations 

An independent market valuation of 
the intangible assets shall be performed 
at least annually. The annual 
independent market valuation shall 
include adjustments for any significant 
changes in original valuation 
assumptions, including changes in 
prepayment estimates or attrition rates. 
The valuation shall be based on an 
analysis of the current fair market value 
of the intangibles, determined by 
applying an appropriate market discount 
rate to the net cash flows expected to be 
generated from the intangible assets. 

This annual independent market 
valuation may be based on a review and 
analysis by an independent valuation 
expert of the reasonableness of the 
internal calculations and assumptions 
used by the institution to determine fair 
market value. In addition to the annual 
independent market valuation, the 
institution shall calculate an estimate 
fair market value for the intangible 
assets at least quarterly. 

(2) Quarterly Determination of Book 
Value 

The intangible assets shall be carried 
at a book value that does not exceed the 


discounted amount of estimated future 
net cash flows. Management of the 
institution shall review the carrying 
value at least quarterly and adjust the 
book value as necessary. Review of the 
book value of these intangibles shall be 
adequately documented. If 
unanticipated prepayments or attrition 
occur, a writedown of the intangible 
asset should be made to the extend that 
the discounted amount of future net 
cash flows is less than the intangible 
asset’s carrying amount. The evaluation 
of net cash flows shall be performed on 
a discounted approach if the institution 
wishes to allow its purchased mortgage 
servicing rights and purchased credit 
card relationships to be recognized for 
Tier 1 capital purposes. The discount 
rate used for this book value calculation 
shall not be less than the original 
discount rate applied to the intangible 
asset at the time of its acquisition, based 
upon the estimated net cash flows and 
the price paid at time of purchase. 

(3) Market Value Limitation 

For purposes of calculating Tier 1 
capital under this part (but not for 
financial statement purposes), the 
balance sheet assets for purchased 
mortgage servicing rights and purchased 
credit card relationships will be reduced 
to an amount equal to the lesser of: 

(a) 90 percent of fair market value of 
the intangible assets, determined in 
accordance with (1) above; or 

(b) 90 percent of the original purchase 
price paid for the intangible assets: or 

(c) 100 percent of the remaining 
unamortized book value of the 
intangible assets, determined in 
accordance with (2) above. 

(4) Core Capital Limitation 

The maximum allowable amount of 
purchased mortgage servicing rights and 
purchased credit card relationships, in 
the aggregate, will be limited to the 
lesser of: 

(a) 50 percent of the amount of core 
capital * 1 that exists before the deduction 


' Under the FDICa leverage capita] standard Tier 

1 and core capital are always the same amount. 

However, under the risk-based capital standard, the 
definition of Tier 1 capital includes not only core 
capital but also limited amounts of supplementary 
capital elements during a transition period that will 
not expire until year-end 1992. For this reason, the 
limitation on qualifying intangible assets is based 
on core capital (rather than Tier 1 capital). In 
addition, this percentage of capital limitation is 
calculated based on the amount of core capital that 
exists before the deduction of any disallowed 
purchased mortgage servicing rights and disallowed 
purchased credit card relationships but after the 
deduction of nonqualifying intangible assets, such 
as goodwill and core deposit intangibles. 


of any disallowed purchased mortgage 
servicing rights and any disallowed 
purchased credit card relationships; or 

(b) The amount of purchased mortgage 
servicing rights and purchased credit 
card relationships determined in 
accordance with (3) above. 

(5) Purchased Credit Care Relationships 
Limitation 

In addition to the aggregate limitation 
on purchased mortgage servicing rights 
and purchased credit card relationships 
set forth in (4) above, a sublimit will 
apply to purchased credit card 
relationships. The maximum allowable 
amount of purchased credit card 
relationships will be limited to the lesser 
of: 

(a) 25 percent of the amount of core 
capital 2 that exists before the deduction 
of any disallowed purchased mortgage 
servicing rights and any disallowed 
purchased credit card relationships; or 

(b) The amount of purchased credit 
card relationships determined in 
accordance with (3) above. 

(6) Exemption for Certain Mortgage 
Banking Subsidiaries 

Purchased mortgage servicing,rights 
held by subsidiaries that would 
otherwise be consolidated for regulatory 
capital purposes will not be subject to 
the deductions and limitations described 
in this section provided the subsidiary is 
a separately capitalized subsidiary that 
is engaged in mortgage banking 
activities. For purposes of this part, a 
mortgage banking subsidiary may be 
deemed to be a separately capitalized 
subsidiary provided that: 

(a) The parent institution’s 
investments in. and extensions of credit 
to, the subsidiary are deducted from 
equity capital when calculating Tier 1 
capital under this part; 

(b) Extensions of credit and other 
transactions with the subsidiary are 
conducted in compliance with the rules 
for covered transactions with affiliates 
set forth in sections 23A and 23B of the 
Federal Reserve Act, 12 U.S.C. 317c and 
371c-l: and 

(c) Any contracts entered into by the 
subsidiary include a written disclosure 
indicating that the subsidiary is not a 
bank or savings association, the 
subsidiary is an organization separate 
and apart from any bank or savings 
association, and the obligations of the 
subsidiary are not backed or guaranteed 
by any bank or savings association nor 
insured by the FDIC 

This exemption will not apply if the 
institution’s primary federal regulator 


2 See footnote 1. 
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“determines that the mortgage banking 
subsidiary’s transactions with its parent 
institution are not conducted on an 
arms-length basis. Whenever this 
exemption applies, the assets and 
liabilities of the mortgage banking 
subsidiary of a state nonmember bank 
need not be consolidated for purposes of 
calculating Tier 1 capital under this part, 
provided that all investments in, and 
extensions of credit to, the subsidiary 
are deducted from assets and equity 
capital when calculating Tier 1 capital 
under this part. 

Other Revisions 

In addition to the above provisions, 
the FDIC has recently revised its capital 
rules to eliminate certain provisions that 
were initially adopted in response to 
section 301 to the Financial Institutions 
Reform, Recovery, and Enforcement Act 
of 1989 (FIRREA), which had directed 
the FDIC to prescribe the maximum 
amount of purchased mortgage servicing 
rights that insured savings associations 
can recognize for regulatory capital 
purposes. In view of the significant 
concentrations in purchased mortgage 
servicing rights held by some savings 
associations, the FDIC adopted certain 
provisions in its purchased mortgage 
servicing rights rule (55 FR 53137, 
December 27,1990) that were intended 
to minimize the immediate impact of the 
FD1C’8 rule on these institutions. These 
provisions included a grandfathering 
rule for purchased mortgage servicing 
rights acquired on or before February 9, 
1990, a percentage limitation on the 
amount of purchased mortgage servicing 
rights that savings associations could 
recognize for purposes of calculating 
tangible capital, and a case-by-case 
exemption for savings associations that 
were in the process of establishing 
separately capitalized mortgage banking 
subsidiaries. However, pursuant to 
section 475 of the Federal Deposit 
Insurance Corporation Improvement Act 
of 1991 (“FDIC1A”), the FDIC no longer 
has the responsibility to prescribe limits 
on the amount of purchased mortgage 
servicing rights that savings 
associations can include in their 
regulatory capital calculations. Rather, 
under FDICIA, this responsibility now 
rests with the appropriate federal 
regulator of savings associations, the 
Office of Thrift Supervision (“OTS”). In 
view of this change, the FDIC has 
already eliminated the ‘Tangible capital 
limitation for savings associations” and 
‘‘Case-by-case exemption” provisions 
from its purchased mortgage servicing 
rights rule, since these provisions 
applied exclusively to savings 
associations. In addition, the FDIC now 
is proposing to eliminate the paragraph 
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in the existing § 325.5(f) that deals with 
“Grandfathering,” since this provision 
was primarily intended to benefit 
savings associations and since the OTS 
now has the responsibility, pursuant to 
section 475 of FDICIA, to establish 
limitations on the amount of purchased 
mortgage servicing rights that savings 
associations can recognize under the 
OTS capital rules. 

IV. Issues for Specific Comment 

The FDIC requests comment on all 
aspects of these proposed amendments 
to part 325. In particular, the FDIC 
requests comment on the following 
specific issues: 

(1) Which identifiable intangible 
assets should be recognized for 
regulatory capital purposes? Are the 
limitations on the amount of purchased 
mortgage servicing rights and purchased 
credit card relationships that can be 
recognized for regulatory capital 
purposes reasonable or should some 
other limits be adopted? Is the deduction 
of all core deposit intangibles 
appropriate? 

(2) In addition to a quarterly market 
valuation of purchased mortgage 
serv icing rights by the institution’s 
management, the current FDIC rule also 
requires an annual independent market 
valuation. In the interests of minimizing 
the burden on institutions, some have 
suggested that the FDIC should 
eliminate the provision requiring an 
annual independent market valuation 
and only require a quarterly market 
valuation—either internal or 
independent—for any purchased 
mortgage servicing rights and purchased 
credit card relationships that the 
institution wishes to recognize for 
regulatory capital purposes. Comment is 
requested on whether the mandatory 
annual independent market valuation 
provision should be retained or 
eliminated. 

(3) Should the provisions in the 
existing FDIC rule dealing with the 
grandfathering of excessive amounts of 
pre-existing purchased mortgage 
servicing rights and the exemption for 
separately capitalized mortgage banking 
subsidiaries be eliminated, or do these 
provisions have some practical 
applications to state nonmember banks 
engaged in the mortgage banking 
business? 

(4) Should limitations be placed on the 
amount of excess mortgage servicing fee 
receivables (excess servicing) that 
banks can recognize for regulatory 
capital purposes? Although this type of 
asset is technically viewed as a tangible 
asset under generally accepted 
accounting principles, should it be 
treated for regulatory capital purposes 
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in a manner similar to purchased 
mortgage servicing intangibles due to 
the similarities in their risk 
characteristics? If so, should the amount 
of purchased mortgage servicing rights 
and excess servicing recognized for 
regulatory capital purposes be subject to 
a combined aggregate limit (e.g., 50 
percent of core capital) or should 
separate percentage limitations be 
placed on each type of asset? 

V. Regulatory Flexibility Act Statement 

The Board of Directors of the FDIC 
hereby certifies that these amendments 
to part 325 will not have a significant 
economic impact on a substantial 
number of small business entities within 
the meaning of the Regulatory Flexibility 
Act (5 U.S.C. 601 et seq). In light of this 
certification, the Regulatory Flexibility 
Act requirements (at 5 U.S.C. 603, 604) to 
prepare initial and final regulatory 
flexibility analyses do not apply. 

List of Subjects in 12 CFR Part 325 

Bank deposit insurance. Banks, 
Banking. Capital adequacy, Reporting 
and recordkeeping requirements. State 
nonmember banks, Savings 
Associations. 

For the reasons set forth in the 
preamble, the Board of Directors of the 
Federal Deposit Insurance Corporation 
proposes to amend part 325 of title 12 of 
the Code of Federal Regulations as 
follows: 

PART 325—f AMENDED] 

1 . The authority citation for part 325 
continues to read as follows: 

Authority: 12 U.S.C. 1815(a). 1815(b), 1816, 
1818(a), 1818(b), 1818(c), 1818(t), 1819 (Tenth). 
1828(c), 1828(d), 1828(i), 1828(n). 3907, 3909; 
Pub. L. No. 102-242,105 Slat. 2236, 2386 (12 
U.S.C. 1828 note). 

§325.2 (Amended) 

2 . Section 325.2(m) is amended by 
adding the words “and purchased credit 
card relationships” immediately after 
the words “mortgage servicing rights” 
and by removing the phrase “325.5(f)(7)” 
and replacing it with the phrase 
“325.5(f)(6)”. 

3. Section 325.2(n) is amended by 
removing the phrase “325.5(c), 325.5(d) 
and 325.5(f)(7)” and replacing it with the 
phrase “325.5(c). 325.5(d) and 325.5(f)(6)” 
and by adding the words “and 
purchased credit card relationships” 
immediately after the words “mortgage 
servicing rights”. 

4. Section 325.5(f) is revised to read as 
follows: 

§ 325.5 Miscellaneous. 
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(f) Treatment of purchased mortgage 
servicing rights and purchased credit 
card relationships. For purposes of 
determining Tier 1 capital under this 
part, purchased mortgage servicing 
rights and purchased credit card 
relationships will be deducted from 
assets and from equity capital to the 
extent that the purchased mortgage 
servicing rights and purchased credit 
card relationships do not meet the 
conditions, limitations, and restrictions 
described in this section. 

(1) Annual and quarterly market 
valuations. An independent market 
valuation of purchased mortgage 
servicing rights and purchased credit 
card relationships shall be performed at 
least annually. The annual independent 
market valuation shall include 
adjustments for any significant changes 
in the original valuation assumptions, 
including changes in prepayment 
estimates or attrition rates. The 
valuation shall be based on an analysis 
of the current fair market value of the 
purchased mortgage servicing rights and 
purchased credit card relationships, 
determined by applying an appropriate 
market discount rate to the net cash 
flows expected to be generated from the 
intangible assets. This annual 
independent market valuation may be 
based on a review and analysis by an 
independent valuation expert of the 
reasonableness of the internal 
calculations and assumptions used by 
the institution to determine fair market 
value. In addition to the annual 
independent market valuation, the 
institution shall calculate an estimated 
fair market value for the purchased 
mortgage servicing rights and purchased 
credit card relationships at least 
quarterly. 

(2) Quarterly determination of book 
value. Purchased mortgage servicing 
rights and purchased credit card 
relationships shall be carried at a book 
value that does not exceed the 
discounted amount of estimated future 
net cash flows. Management of the 
institution shall review the carrying 
value at least quarterly and adjust the 
book value as necessary. Review of the 
book value of these intangibles shall be 
adequately documented. If 
unanticipated prepayments or attrition 
occur, a writedown of the book value of 
the purchased mortgage servicing rights 
or purchased credit card relationships 
should be made to the extent that the 
discounted amount of future net cash 
flows is less than the asset's carrying 
amount. The evaluation of future net 
cash flows shall be performed on a 
discounted approach if the institution 
wishes to allow its purchased mortgage 


servicing rights and purchased credit 
card relationships to be recognized for 
Tier 1 capital purposes under this part. 
The discount rate used for this book 
value calculation shall not be less than 
the original discount rate applied to the 
intangible asset at the time of its 
acquisition, based upon the estimated 
net cash flows and the price paid at the 
time of purchase. 

(3) Market value limitation. For 
purposes of calculating Tier 1 capital 
under this part (but not for financial 
statement purposes), the balance sheet 
assets for purchased mortgage servicing 
rights and purchased credit card 
relationships will be reduced to an 
amount equal to the lesser of: 

(i) 90 percent of the fair market value 
of the intangible assets, determined in 
accordance with paragraph (f)(1) of this 
section; or 

(ii) 90 percent of the original purchase 
price paid for the intangible assets; or 

(iii) 100 percent of the remaining 
unamortized book value of the 
intangible assets, determined in 
accordance with paragraph (f)(2) of this 
section. 

(4) Core capital limitation. The 
maximum allowable amount of 
purchased mortgage servicing rights and 
purchased credit card relationships, in 
the aggregate, will be limited to the 
lesser of: 

(i) Fifty percent of the amount of core 
capital that exists before the deduction 
of any disallowed purchased mortgage 
servicing rights and any disallowed 
purchased credit card relationships; or 

(ii) The amount of purchased 
mortgage servicing rights and purchased 
credit card relationships determined in 
accordance with paragraph (f)(3) of this 
section. 

(5) Purchased credit card 
relationships limitation. In addition to 
the aggregate limitation on purchased 
mortgage servicing rights and purchased 
credit card relationships set forth in 
paragraph (f)(4) of this section, a 
sublimit will apply to purchased credit 
card relationships. The maximum 
allowable amount of purchased credit 
card relationships will be limited to the 
lesser of: 

(i) Twenty-five percent of the amount 
of core capital that exists before the 
deduction of any disallowed purchased 
mortgage servicing rights and any 
disallowed purchased credit card 
relationships; or 

(ii) The amount of purchased credit 
card relationships determined in 
accordance with paragraph (f)(3) of this 
section. 

(6) Exemption for certain mortgage 
banking subsidiaries. Purchased 


mortgage servicing rights held by 
subsidiaries that would otherwise be 
consolidated for regulatory capital 
purposes will not be subject to the 
deductions and limitations described in 
this section provided the subsidiary is a 
separately capitalized subsidiary that is 
engaged in mortgage banking activities. 
For purposes of this part, a mortgage 
banking subsidiary may be deemed to 
be a separately capitalized subsidiary 
provided that: 

(i) The parent institution's 
investments in, and extensions of credit 
to, the subsidiary are deducted from 
equity capital when calculating Tier 1 
capital under this part; 

(ii) Extensions of credit and other 
transactions with the subsidiary are 
conducted in compliance with the rules 
for covered transactions with affiliates 
set forth in sections 23A and 23B of the 
Federal Reserve Act, 12 U.S.C. 371c and 
371 c-1; and 

(iii) Any contracts entered into by the 
subsidiary include a written disclosure 
indicating that the subsidiary is not a 
bank or savings association, the 
subsidiary is an organization separate 
and apart from any bank or savings 
association, and the obligations of the 
subsidiary are not backed or guaranteed 
by any bank or savings association nor 
insured by the FDIC. 

This exemption will not apply if the 
institution’s primary federal regulator 
determines that the mortgage banking 
subsidiary's transactions with its parent 
institution are not conducted on an 
arms-length basis. Whenever this 
exemption applies, the assets and 
liabilities of the mortgage banking 
subsidiary of a state nonmember bank 
need not be consolidated for purposes of 
calculating Tier 1 capital under this part, 
provided that all investments in, and 
extensions of credit to, the subsidiary 
are deducted from assets and equity 
capital when calculating Tier 1 capital 
under this part. 

Appendix A to Part 325 [Amended] 

5. Section I.A.l. of appendix A to part 
325 is amended by adding the words 
“and purchased credit card 
relationships" immediately following the 
words “mortgage servicing rights" each 
time they appear. 

6 . Section l.B.(l) of appendix A to part 
325 is amended by adding the words 
“and purchased credit card 
relationships" immediately following the 
words “mortgage servicing rights" each 
time they appear in the text and 
footnote 8. 

7. Table I in appendix A to part 325 is 
amended by adding the words “and 
purchased credit card relationships" 
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immediately following the words 
“mortgage servicing rights’' each time 
they appear in column one and footnote 

2 . 

Appendix B to Part 325 [Amended] 

8 . Section IV.A. of appendix B to part 
325 is amended by adding the words 
“and purchased credit card 
relationships” immediately following the 
words “mortgage servicing rights’* * each 
time they appear in the text and 
footnote 2. 

By order of the Board of Directors. 

Dated at Washington. DC. this 24th day of 
March. 1992. 

Federal Deposit Insurance Corporation. 

Hoyle L. Robinson. 

Executive Secretary. 

[HR Doc. 92-7206 Piled 3-31-92: 8:45 am) 

BILLING COOE 4714-0V4I 


12CFR Part 325 

Statement of Policy on Risk-Based 
Capital: Multifamily Housing Loans 

agency: Federal Deposit Insurance 
Corporation (“FDIC”). 
action: Proposed rule. 

summary: In order to implement section 
618(b) of the Resolution Trust 
Corporation Refinancing. Restructuring, 
and Improvement Act of 1991 
(“RTCRRiA”), the FDIC is proposing to 
amend its risk-based capital guidelines 
(12 CFR part 325, appendix A) to provide 
for the assignment of loans secured by 
multifamily residential properties 
(“multifamily housing loans”) that meet 
certain prudential criteria to the 50 
percent risk weight category. At present, 
such loans are assigned to the 100 
percent risk weight category. The 
proposed amendment would also 
implement the section 618(b) 
requirement that the risk-based capital 
guidelines take into account loss sharing 
arrangements in connection with sales 
of multifamily housing loans. 

To qualify for a 50 percent risk weight 
under section 618(b), a multifamily 
housing loan must be secured by a first 
lien on a property generating a minimum 
ratio of net income to debt service, have 
a maturity between seven and 30 years, 
have a loan-to-value ratio below a 
specified maximum, have had timely 
principal and interest payments for at 
least one year, and meet any other 
underwriting characteristics required by 
the federal banking agencies. The 
proposal incorporates these statutory 
criteria a9 well as four additional 
prudential criteria in order to ensure 
that only those multifamily housing 
loans that are expected to expose an 


institution to relatively low levels of 
credit risk receive a 50 percent risk 
weight The proposed additional criteria 
are that the loan-to-value ratio used to 
determine the loan’s eligibility is the 
ratio at the time the loan was originated, 
the loan is not more than 90 days past 
due or carried in nonaccrual status, the 
average annual occupancy rate of the 
property securing the loan has been at 
least 80 percent for at least one year, 
and the loan has been made in 
accordance with prudent underwriting 
standards. 

In addition, by operation of the 
existing language of the FDIC’s risk- 
based capital guidelines, privately- 
issued mortgage-backed securities 
collateralized by multifamily housing 
loan9 that qualify for a 50 percent risk 
weighting will also be assigned to the 50 
percent risk weight category. 

Section 618(b) also requires the risk- 
based capital guidelines to take into 
account loss sharing arrangements on 
sales of multifamily housing loans which 
the proposal would do by referencing 
the relevant Call Report instructions. 

OATES: Comments must be received by 
May 1,1992. 

ADDRESSES: All comments should be 
addressed to Hoyle L Robinson. 
Executive Secretary, Attention: Room F- 
400, Federal Deposit Insurance 
Corporation, 55017th Street, NW., 
Washington, DC 20429, or delivered to 
room F-400,1776 F Street. NW., between 
the hours of 8:30 a.m. and 5 p.m. on 
business days. Comments will be 
available for inspection and 
photocopying during normal business 
hours at the 1776 F Street address. 

FOR FURTHER INFORMATION CONTACT: 
Robert F. Storch. Accounting Section, 
Division of Supervision. Federal Deposit 
Insurance Corporation, (202) 898-8906. 
or J. Wiilliam Via, Jr.. Counsel. Legal 
Division, Federal Deposit Insurance 
Corporation. (202) 898-3733. 
SUPPLEMENTARY INFORMATION: On 
March 14,1989, the Board of Directors of 
the FDIC adopted a Statement of Policy 
on Risk-Based Capital which is 
applicable to all insured state 
nonmember banks supervised by the 
FDIC (54 FR 11500). The risk-based 
capital framework set forth in thi9 policy 
statement consists of (1) a definition of 
capital for risk-based capital purposes, 
(2) a system for calculating risk- 
weighted assets, and (3) a schedule for 
achieving a minimum supervisory ratio 
of cpaital to risk-weighted assets. A 
bank's risk-based capital ratio is 
calculated by dividing its qualifying 
total capital base (the numerator) by its 
risk-weighted assets (the demoninator). 


The Office of the Comptroller of the 
Currency (“OCC”) and the Federal 
Reserve Board (“FRB”) have also 
adopted similar risk-based capital 
standards for the banks under their 
supervision. The three agencies based 
their risk-based capital standards on a 
framework developed jointly by the 
supervisory authorities from the 12 
countries represented on the Basle 
Committee on Banking Supervision 1 
and issued in final form in July 1988 as a 
report on “International Convergence of 
Capital Measurement and Capital 
Standards” (the “Basle Accord”). In 
addition, the Office of Thrift 
Supervision (“OTS”) has implemented 
risk-based capital rules for savings 
associations. 

Under the FDIC’s risk-based capital 
framework, a bank's balance sheet 
assets and credit equivalent amounts of 
off-balance sheet items are assigned to 
one of four broad risk categories 
according to the obligor or. if relevant, 
the guarantor or the nature of the 
collateral. The aggregate dollar amount 
in each category is then multiplied by 
the risk weight—0, 20, 50, or 100 
percent—assigned to that category. The 
resulting weighted values from each of 
the four risk categories are added 
together and this sum i9 the risk- 
weighted assets total that generally 
comprises the demoninator of the risk- 
based capital ratio. 

At present, absent qualifying 
collateral or guarantees, claims on 
private sector obligors (other than 
depository institutions) are generally 
assigned to the 100 percent risk weight 
category under the risk-based capital 
guidelines issued by the FDIC, the FRB. 
the OCC. and the OTS (collectively, “the 
federal banking agencies”). Thus 
multifamily (five or more dwelling units) 
housing loans and privately-issued 
securities collateralized by multifamily 
housing loans are normally accorded a 
100 percent risk weight by the FDIC. 2 


' The Basle Committee on Banking Supervision is 
comprised of representatives of the central banka 
and supervisory authorities from the Croup of Ten 
countries (Belgium. Canada. France. Germany. Italy. 
Japan, the Netherlands. Sweden. Switzerland, the 
United Kingdom, and the United States) and 
Luxemburg. The Committee meets at the Bank for 
International Settlements. Basle. Switzerland. 

* Multifamily housing loans are also normally 
accorded a 100 percent risk weight under the risk- 
based capital guidelines of the FRB and OCC. 
However, fi 567.6(aHl)(iiiMB) of the OTS regulations 
(12 CFR S67.6(a)(lHiiii(B)j accords a 50 percent risk 
weight to "qualifying multifamily mortgage loans." 

A "qualifying multifamily mortgage loan" is defined 
in § 587.1(v) of the OTS regulations (12 CFR 
587.l(v)) as a "loan on an existing property 
consisting of 5-36 dwelling units with an initial 
loan-to-value ratio of not more than 80% of where 
an average annual occupancy rate of 00% or more of 
total units has existed for at least one year.** 
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However, section 618(b)(1) of the 
RTCRR1A requires the federal banking 
agencies to amend their risk-based 
capital guidelines to assign multifamily 
housing loans that meet certain criteria 
and any security collateralized by such 
loans to the 50 percent risk weight 
category. To qualify for this preferential 
capital treatment, a loan must be 
secured by a first lien on a multifamily 
residential property generating a 
minimum ratio of net income to debt 
service, have a maturity between seven 
and 30 years, have a loan-to-value ratio 
below a specified maximum, and have 
had principal and interest paid in a 
timely manner for at least one year. 
Section 618(b)(1) also provides that a 
multifamily housing loan must meet 
‘‘any other underwriting characteristics 
that the appropriate Federal banking 
agency may establish, consistent with 
the purposes of the minimum acceptable 
capital requirements to maintain the 
safety and soundness of financial 
institutions." 

The FDIC believes that, in order to 
achieve this safety and soundness 
objective, it is imperative that 
appropriate criteria be established to 
distinguish between multifamily housing 
loans that are accorded a 100 percent 
risk weight and those that are of 
sufficiently high quality to warrant a 
more favorable 50 percent risk weight. 

In this regard, the FDIC notes that net 
charge-offs of multifamily housing loans 
by all FDIC-insured commerical banks 
for calendar year 1991 were 2.01 percent 
of multifamily housing loans 
outstanding. This net charge-off rate had 
been 1.63 percent on an annualized 
basis for the first six months of 1991. 

The percentages of multifamily housing 
loans that were 90 days or more past 
due or in nonaccrual status as of June 30 
and December 31,1991. for all FDIC- 
insured commercial banks were 7.65 
percent and 5.64 percent, respectively, of 
multifamily housing loans outstanding. 

In contrast, for single family housing 
loans, which the FDIC’s risk-based 
capital guidelines assign to the 50 
percent risk weight category if they meet 
certain criteria, the net charge-off rates 
for the first six months of 1991 and for 
calendar year 1991 were only 0.17 
percent and 0.20 percent of loans 
outstanding. Single family housing loans 
that were 90 days or more past due or in 
nonaccrual status as of June 30 and 
December 31,1991, for all FDIC-insured 
commercial banks were 1.57 percent and 
1.65 percent, respectively. * 3 


3 Past due. nonaccruul. and net charge-off data on 
multifamily and single family housing loans were 
first reported by FDIC-insured commercial banks in 


Furthermore, under the Basle Accord, 
"loans fully secured by mortgage on 
residential property which is rented or is 
(or is intended to be) occupied by the 
borrower" are permitted to be assigned 
a 50 percent risk weight. However, the 
Accord also admonishes bank 
supervisory authorities to apply this 
"concessionary weight * * • 
restrictively and in accordance with 
strict prudential criteria. This may 
mean, for example, that in some member 
countries the 50 percent weight * * * 
will only be applied where strict, 
legally-based, valuation rules ensure a 
substantial margin of additional security 
over the amount of the loan." 

Accordingly, the FDIC is proposing to 
amend its risk-based capital guidelines, 
which are set forth in appendix A to 
part 325 of the FDIC’s regulations (12 
CFR part 325, appendix A), to implement 
section 618(b)(1) of the RTCRRIA. 4 
Furthermore, after consultation with the 
other federal banking agencies, the FDIC 
is proposing four additional criteria that 
multifamily housing loans would have to 
meet in order to be accorded a 50 
percent risk weight. Taken together, the 
statutory and proposed additional 
criteria should ensure that only those 
multifamily housing loans whose future 
repayment prospects are such that they 
expose an institution to relatively low 
levels of credit risk will receive this 
favorable risk weight. These criteria are 
also intended to ensure that such loans 
have risk characteristics that are 
consistent with the Basle Accord’s 
provisions regarding the assignment of a 
preferential risk weight. The proposed 
additional criteria, which are discussed 
more fully in the following section, are 
that the loan-to-value ratio used to 
determine the loan's eligibility is the 
ratio at the time the loan was originated, 
the loan is not more than 90 days past 
due or carried in nonaccrual status, the 
average annual occupancy rate of the 
property securing the loan has been at 
least 80 percent for at least one year, 
and the loan has been made in 
accordance with prudent underwriting 
standards. 

The amendment for multifamily 
housing loans would be accomplished 
by adding a new paragraph to the 
discussion of the types of assets in the 


the Consolidated Reports of Condition and Income 

as of March 31,1991. 

4 Implementation of this requirement will also 
satisfy provisions of section 305 of the Federal 
Deposit Insurance Corporation Improvement Act 
(Pub. L 102-242.105 Stat. 2355 (12 U.S.C. 1826 note)) 
that require the federal banking agencies to amend 
their risk-based capital standards for insured 
depository institutions to ensure that those 
standards "reflect the actual performance and 
expected risk of loss of multifamily mortgages," 


50 percent risk weight category in the 
current section of the FDIC’s risk-based 
capital guidelines on risk weights for 
balance sheet assets (section II.C.). The 
new paragraph would enumerate the 
criteria that a multifamily housing loan 
would need to satisfy in order to qualify 
for this favorable risk weight. A 
conforming change would also be made 
to the summary of risk weights and risk 
categories in table II of the guidelines. 

As for securities collateralized by 
multifamily housing loans, the FDIC's 
risk-based capital guidelines presently 
accord a 50 percent risk weight to 
privately-issued mortgage-backed 
securities that are "backed by rfpool of 
conventional mortgages," each of which 
meets the criteria "for inclusion in the 50 
percent risk weight category at the time 
the pool is originated." Such securities 
must also meet a number of safety and 
soundness criteria that are specified in 
the guidelines. Therefore, by operation 
of this existing language on privately- 
issued mortgage-backed securities, the 
explicit addition of multifamily housing 
loans to the 50 percent risk weight 
category will have the effect of lowering 
to 50 perenet the risk weight for 
privately-issued mortgage-backed 
securities collateralized by such loans, 
provided the multifamily housing loans 
that back these securities qualify for a 
50 percent risk weight at the time the 
securities are originated. In addition, in 
general, the FDIC’s risk-based capital 
guidelines currently assign a 20 percent 
risk weight to mortgage-backed 
securities collateralized by multifamily 
housing loans that have been issued or 
guaranteed by a U.S. Government- 
sponsored agency. This proposal would 
not change the treatment of these 
mortgage-backed securities. 

In addition, sections 618(b) (2) and (3) 
of the RTCRRIA provide for the federal 
banking agencies’ risk-based capita) 
guidelines to take into account differing 
loss sharing arrangements in connection 
with sales of multifamily housing loans. 
Such arrangements are already 
addressed in the instructions for 
preparation of the Consolidated Reports 
of Condition and Income. As discussed 
further below, the FDIC is proposing to 
revise its risk-based capital guidelines 
to further reference the relevant 
regulatory reporting instructions. 

Proposed Additional Criteria for 
Multifamily Housing Loans 

As noted above, section 618(b)(1) of 
Ihe RTCRRIA authorizes the FDIC to 
establish, for safety and soundness 
reasons, additional underwriting 
characteristics that multifamily housing 
loans must meet in order to qualify for a 
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50 percent risk weight. After 
consultation with the other federal 
banking agencies, the FDIC is proposing 
to establish four additional safety and 
soundness criteria. 

Section 618(b)(l)(B}{n) of the 
RTCRRIA specifies that the loan amount 
should not exceed 80 percent or 75 
percent of the appraised value of the 
multifamily property securing the loan, 
depending upon whether the interest 
rate on the loan changes over the term 
of the loan. Although this section does 
not indicate the point in time at which 
these loan-to-value ratios must be 
attained, the FDIC propose to require as 
an additional criterion that these ratios 
must be met at the time of origination of 
the loan. Prudent real estate loan 
underwriting standards dictate that 
there be substantial borrower equity to 
demonstrate the borrower’s commitment 
to repay the loan. When a borrower ha 9 
substantial equity in a property, the risk 
of losing this equity by defaulting on the 
loan motivates the borrower to properly 
service the loan. Thus, in order for the 
loan-to-value ratio requirement to be 
consistent with the proposed criterion 
that the loan be prudently underwritten 
(as discussed below), the FDIC believes 
that the initial loan-to-value ratio should 
be used when determining whether a 
multifamily housing loan qualifies for a 
50 percent risk weight. Furthermore, the 
use of initial loan-to-value ratios would 
also be consistent with the definition of 
a “qualifying multifaraily mortgage 
loan*' under the existing OTS risk-based 
capital regulations (12 CFR 567.1(v)). 

Nevertheless, a borrower can also 
build equity over time as the principal 
amount of a real estate loan is repaid or 
if the appraised value of the property 
securing the loan increases. A 
borrower’s equity can also decrease if 
the appraised value of the property 
declines. The FDIC therefore seeks 
comment on whether, in light of the 
other criteria that a mulifamily housing 
loan must also meet (1) a loan that does 
not satisfy the loan-to-value ratio 
requirement at origination should be 
permitted to do so later during the life of 
the loan and, if so. under what 
circumstances, and (2) a loan that 
satisfies this requirement at origination 
but fails to do so at a later date should 
thereafter be ineligible for a 50 percent 
risk weight. 

Under section ©18{b)(T)(B)(tii) of the 
RTCRRIA, timely payment of all 
principal and interest payments in 
accordance with the loan terms must 
have occurred for at least one year in 
order for a multifamily housing loan to 
qualify for a 50 percent risk weight. A 
borrower may have made all scheduled 


payments for the past 12 months but 
may have missed several scheduled 
payments in previous period that remain 
unpaid under the existing loan terms. 
There also may be situations in which, 
notwithstanding past repayment 
experience, cash flow, and occupancy 
rates, a recent event has occurred (such 
as a sudden significant increase in the 
vacancy rate) that indicates that 
payment in full of principal or interest is 
no longer expected. As a consequence, 
the FDIC proposes, as its second 
additional criterion, to supplement the 
statutorily prescribed requirement for at 
least one year's timely payment of 
principal and interest with a 
requirement that the loan cannot be 
more than 90 days past due or in 
nonaccrual status. The FDIC’s risk- 
based capital guidelines currently 
contain the same requirement for single 
family housing loans. 

As the third additional criterion, the 
FDIC is proposing that the average 
annual occupancy rate for the property 
securing the loan must have been at 
least 80 percent of the total number of 
units for at least one year. This 
provision is intended to complement the 
statutorily mandated requirement 
concerning the level of annual net 
income generated by the property to 
required debt service. While a high 
occupancy rate by itself does not 
necessarily ensure that a multifamily 
property will generate sufficient cash 
flow to service any loans secured by the 
property, the combination of cash flow 
and occupancy rate criteria in the 
proposed rule will bolster the likelihood 
that the loan will be repaid. The 
occupancy rate criterion will therefore 
further ensure that only those 
multifamily housing loans that are of 
high quality will receive a 50 percent 
risk weighting. In additin. subjecting 
multifamily housing loans at insured 
state nonmember banks to an 80 percent 
occupancy rate requirement is 
consistent with the rik-based capital 
standards currently applied to thrift 
institutions by OTS. 

The final additional criterion that the 
FDIC is proposing for multifamily 
housing loans to render them eligible for 
the 50 percent risk weight category is 
that the loan must be made in 
accordance with applicable lending 
limits and other prudent underwriting 
standards. Lending limits are intended 
to promote risk diversification and 
thereby assist an institution’s efforts to 
avoid undue concentrations of credit 
Compliance with prudent underwriting 
standards is likewise designed to 
manage and control the credit risk 
inherent in the lending process. The 


imposition of this requirement is also 
necessary' in order to achieve a 
consistent treatment of multifamily and 
single family housing leans under the 
FDIC's risk-based capital guidelines. To 
be considered prudently underwritten, a 
bank s flies for a multifamily housing 
loan would need to contain, for 
example, a title policy or opinion, 
adequate fire/hazard/liability 
insurance, and other appropriate 
documentation. 

Sales Pursuant to Pro Rata Loss Sharing 
Arrangements 

Section 618(b)(2) of the RTCRRIA 
require the FDIC to amend its risk-based 
capital standards: 

to provide that any loan fully secured by a 
first lien on a multifamily housing property 
that is sold subject to a pro rata loss sharing 
arrangement * * 4 shall be treated as sold to 
the extent that loss is incurred by the 
purchaser of the loan. 

This section then defines the term 
“pro rata loss sharing arrangement’’ as 
“an agreement providing that the 
purchaser of a loan shares in any loss 
incurred on the loan with the selling 
institution on a pro rata basis.” 

While the FDIC’s risk-based capital 
framework does not at present explicitly 
describe how pro rata loss sharing 
arrangements are to be treated, the 
instructions for preparation of the 
Consolidated Reports of Condition and 
Income direct banks to report sales 
subject to pro rata loss sharing 
arrangements in a manner that is 
consistent with the language of section 
618(b)(2). In this regard, the instructions 
state that: 

if the risk retained by ibe seller is limited 
to some fixed percentage of any losses that 
might be incurred and there are no other 
provisions resulting in retention of risk, either 
directly or indirectly, by the seller, the 
maximum amount of possible loss for which 
the setting bank is at risk (the stated 
percentage times the sale proceeds) shall be 
reported as a borrowing and the remaining 
amount of the assets transferred reported as 
a sale. 

Thus, notwithstanding the enactment 
of section 618(b)(2), based on this 
reporting instruction, an FDIC- 
supervised bank that sells a multifamily 
housing loan subject to a pro rata loss 
sharing arrangement would not be 
subject to a risk-based capital charge on 
the portion of the loan that is reported 
as sold. Nevertheless, in accordance 
with section 618(b)(2), the FDIC 
proposes the amend its risk-based 
capital guidelines to provide in a 
footnote an explanation of this 
treatment for sellers of multifamily 
housing loans subject to pro rata loss 
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sharing arrangements. In so doing, the 
FDIC has chosen to incorporate this 
regulatory reporting rule into its risk- 
based capital guidelines as a means of 
providing a consistent, broadly applied, 
time tested, and generally understood 
basis for making risk-based capital 
calculations. 

Sale Pursuant to Other Arrangements 
for Loss 

In section 618(b)(3) of the RTCRRIA, 
the FDIC is directed to amend its risk- 
based capital framework “to take into 
account other loss sharing arrangements 
in connection with the sale" of 
multifamily housing loans “for purposes 
of determining the extent to which such 
loans shall be treated as sold." “Other 
loss sharing arrangement" is then 
defined as “an agreement providing that 
the purchaser of a loan shares in any 
loss incurred on the loan with the selling 
institution on other than a pro rata 
basis." 

As with pro rata loss sharing 
arrangements, the FDIC’s existing risk- 
based capital guidelines do not 
specifically address how asset sales 
involving various other forms of loss 
sharing arrangements are to be handled 
by a selling bank. This is because, for 
purposes of applying the risk-based 
capital standards, a bank's balance 
sheet assets are determined in 
accordance with the instructions for the 
preparation of the Consolidated Reports 
of Condition and Income. Thus, the 
instructions for preparation of 
Consolidated Reports of Condition and 
Income are the source for guidance on 
determining the extent to which assets 
such as multifamily housing loans are 
treated as sold when there is a loss 
sharing arrangement (other than a pro 
rata arrangement) covering the assets. 
According to these instructions, in 
general, a transfer of assets such as 
multifamily housing loans is to be 
reported as a sale of the transferred 
assets only if the selling institution “(1) 
retains no risk of loss from the assets 
transferred resulting from any cause and 
(2) ha6 no obligation to any party for the 
payment of principal or interest on the 
assets transferred" resulting from any 
cause. The FDIC’s risk-based capital 
framework takes other loss sharing 
arrangements into account in this same 
manner when determining the extent to 
which assets such as multifamily 
housing loans are treated as sold and 
excluded from the balance sheet assets 
that must be risk weighted. In order to 
implement section 618(b)(3). the FDIC 
proposes to amend its risk-based capital 
guidelines to disclose this treatment of 
other loss sharing arrangements in a 
footnote. 


Regulatory Flexibility Act Analysis 

The FDIC certifies that this proposed 
amendment to its risk-based capital 
guidelines, if adopted, will not have a 
significant economic impact on a 
substantial number of small business 
entities within the meaning of the 
Regulatory Flexibility Act (5 U.S.C. 601 
et seq.). Accordingly, a regulatory 
flexibility analysis is not required. 

The proposed amendment would 
benefit insured state nonmember banks 
by reducing the minimum amount of 
capital that they are required to 
maintain for certain multifamily housing 
loans and securities collateralized by 
such loans. The proposal would apply 
equally to all insured state nonmember 
banks, regardless of size, and should not 
disproportionately affect a substantial 
number of small banks. 

List of Subjects in 12 CFR Port 325 

Bank deposit insurance, Banks, 
Banking, Capital adequacy. Reporting 
and recordkeeping requirements. State 
nonmember banks. 

Accordingly, the FDIC proposes to 
amend 12 CFR part 325 as follows: 

PART 325—CAPITAL MAINTENANCE 

1. The authority citation for part 325 is 
revised to read as follows: 

Authority: 12 U.S.C. 1815(a). 1815(b), 1816. 
1818(a). 1818(b). 1818(c). 1818(f). 1819(Tenth). 
1828(c). 1828(d). 182fl(i), 1828(nj. 3907. 3909: 
Pub. L. 102-233.105 Stat. 1761.1790 (12 U.S.C. 
1831n note); Pub. L No. 102-242.105 Stat. 

2236, 2386 (12 U.S.C. 1828 note). 

2. In appendix A to part 325 a new 
paragraph is added between the first 
and second paragraphs of section II.C. 
category 3; and paragraphs (2) through 

(4) of table II. category 3 are 
redesignated as paragraphs (3) through 

(5) respectively, and a new paragraph 
(2) is added to read as follows: 

Appendix A to Part 325—Statement of 
Policy on Risk-Based Capital 


IL • • • 

C • • * 

Category 3 ' * * 

This category also includes loans fully 
secured by first liens on multifamily 
residential properties. 2tu provided that: 


M *The types of properties that qualify as 
multifamily residential properties are listed in the 
instructions for preparation of the Consolidated 
Reports of Condition and Income. In addition, as 
provided in these instructions, a multifamily 
housing loan that is sold subject to a pro rata loss 
sharing arrangement is treated by the selling bank 
as sold (and excluded from balance sheet assets) to 
the extent that the sales agreement provides for the 
purchaser of the loan to share in any loss incurred 
on the loan on a pro rata basis with the selling 


(l)(a) If the interest rate on the loan does 
not change over the term of the loan: 

(i) The loan amount at origination does not 
exceed 80 percent of the appraised value of 
the property securing the loan: and 

(ii) For the property’s most recent fiscal 
year, the ratio of annual net operating income 
generated by the property (before payment of 
any debt service on the loan) to annua! debt 
service on the loan is not less than 120 
percent: or 

(b) If the interest rate on the loan changes 
over the term of the loan: 

(1) The loan amount at origination does not 
exceed 75 percent of the appraised value of 
the property securing the loan: and 

(ii) For the property’s most recent fiscal 
year, the ratio of annual net operating income 
generated by the property (before payment of 
any debt service on the loanj to annual debt 
service on the loan is not less than 115 
percent: 

(2) Amortization of principal and interest 
on the loan occurs over a period of not more 
than 30 years; 

(3) The minimum maturity for repayment of 
principal on the loan is not less than seven 
years; 

(4) All principal and Interest payments 
have been made on a timely basis in 
accordance with the terms of the loan for at 
least one year and the loan is not otherwise 
more than 90 days past due or carried in 
nonaccrual status: 

(5) An average annual occupancy rate of at 
least 80 percent of the total number of units 
in the property securing the loan has existed 
for at least one year: and 

(6) The loan has been made in accordance 
with applicable lending limits and other 
prudent underwriting standards. 

• • • • * 

Table 11.—Summary of Risk Weights and Risk 
Categories 

* • • * • 

Category 3 * * * 

(2) Loans fully secured by first liens on 
multifamily residential properties that meet 
specified requirements with respect to initial 
loan-to-value ratio, level of annual net 
operating income to required debt service, 
maximum amortization period, minimum 
maturity, demonstrated timely repayment 
performance, average annual occupancy rate, 
and conformity with applicable lending limits 
and other prudent underwriting standards. 

By order of the Board of Directors. 


bank. In such a transaction, from the standpoint of 
the selling bank, the portion of the loan that is 
treated as sold is not subject to the risk-based 
capita! standards. In connection with sales of 
mullifamily housing loans in which the purchaser of 
a loan shares in any lo*3 incurred on the loan with 
the selling institution on other than a pro rata basis, 
these other loss sharing arrangements are taken into 
account for purposes of determining the extent to 
which such loans are treated by the selling bank as 
sold (and excluded from balance sheet assets) 
under the risk based capital framework in the same 
manner as prescribed for reporting purposes in the 
instructions for preparation of the Consolidated 
Reports of Condition and Income. 
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Dated at Washington. DC. this 24th day of 
March. 1992. 

Federal Deposit Insurance Corporation. 
Hoyle L. Robinson, 

Executive Secretary . 

|FR Doc. 92-7377 Filed 3-31-92; 8:45 am) 

BILLING CODE 6714-01-1* 


FEDERAL HOUSING FINANCE BOARD 

12CFR Part 934 

[Docket No. 92-185.2] 

Examinations of the Federal Home 
Loan Banks 

AGENCY: Federal Housing Board. 
action: Proposed rule. 

summary: The Federal Housing Finance 
Board (Finance Board) is issuing a 
regulation that establishes a system for 
the classification of assets of the 
Federal Home Loan Banks (FHLBanks) 
pursuant to examinations of the 
FHLBanks. The asset classification 
system created here will be consistent 
with that used by the other Federal 
financial regulatory agencies, namely: 
the Comptroller of the Currency (OCC), 
the Board of Governors of the Federal 
Reserve System (Federal Reserve), the 
Federal Deposit Insurance Corporation 
(FD1C) and the Office of the Thrift 
Supervision (OTS). 

This regulation also requires that the 
FHLBanks establish general or specific 
reserves for assets classified under this 
system, allowing the FHLBanks to 
accurately report in their financial 
statements any losses caused by such 
assests. 

dates: Comments must be submitted by 
May 1,1992. 

addresses: Comments may be mailed 
to Elaine L. Baker, Executive Secretary, 
Federal Housing Finance Board, 1777 F 
Street, NW., Washington, DC 20006. 

FOR FURTHER INFORMATION CONTACT: 
Gary B. Townsent, Deputy Director For 
Examinations, District Banks 
Directorate, (202) 408-2540. Charles 
Szlenker, Attorney, Office of General 
Counsel. (202) 408-2554, Federal 
Housing Finance Board, 1777 F Street, 
NW.. Washington, DC 20006. 
SUPPLEMENTARY INFORMATION: 

1. General 

The Finance Board is an independent 
financial regulatory agency responsible 
for the regulation and supervision of the 
FHLBanks. 12 U.S.C 1422a(a) (Supp. I 
1989). It is specifically charged with 
ensuring the FHLBanks System’s safe 
and sound financial operations and 
ensuring that each FHLBanks is 


adequately capitalized. Id. at 1422(a)(3) 
(C) and (D). In large part, it 
accomplishes this task through periodic 
regulatory examinations of the 
FHLBanks performed by its examination 
staff. See id. at 1440. 

Pursuant to its statutory responsibility 
to examine the FHLBanks periodically 
and to inspect and evaluate their assets, 
the Finance Board has implied authority 
to require reporting of FHLBanks assest, 
as well as the authority to develop the 
policies and procedures prescribing the 
treatement of such assets for regulatory 
purposes. 

Such policies and procedures are not 
strictly governed by general accounting 
principles or standards, because a 
regulatory examination of an institution 
differs significantly from an accounting 
audit of financial statements. Audit 
reports are usually publicly available, 
whereas examination reports are 
exempt from public disclosure under the 
Freedom of Information Act. Unlike an 
audit, the underlying purpose of an 
examination is to aid the regulator in 
determining whether it is fulfilling its 
statutory duty. See e.g. In re: Franklin 
Nat. Bank Sec. Litig.. 445 F. Supp. 723, 
730-31 (E.D.N.Y. 1978). 

Any important aspect of a regulatory 
examination is an assessment of asset 
quality. Any procedures or system for 
identification of impaired or distressed 
assets involves judgement and a need 
for flexiblity on the part of the examiner. 
There is no mathematical or quantitative 
formula readily adaptable to asset 
classification, by its very nature, it 
involves a qualitative analysis of 
accounting data, economic factors and 
policy. While virtually all asserts are 
subject to some risk of loss, not all such 
risk requires classification. The decision 
to classify an asset is a function of its 
actual degree of exposure to a risk of 
loss and the risk inherent to that type of 
asset. 

The Finance Board's system for the 
classification of FHLBank assets being 
established by this regulation is 
modeled in part on the revised “Uniform 
Agreement on the Classification of 
Assets and Appraisal of Securities held 
by Banks" issued as joint statement by 
the OCC, Federal Reserve, FDIC and the 
Conference of State Bank Supervisor on 
May 7,1979. This system also was 
adopted by the OTS for its supervision 
of federally chartered thrifts. 

Adoption of this asset classification 
system benefits both the Finance Board 
and the FHLBank System. This asset 
classification system has an established, 
proven record of sucess with the 
aforementioned financial regulatory 
agencies, and provides appropriate 
flexibility to the Finance Board’s 


examination staff. Moreover, these 
agencies have issued helpful guidelines 
and interpretive opinions on the 
classification of assets in accordance 
with this system that are available for 
Fianance Board use and adaptation. It 
also is helpful that the senior staff at the 
FHLBanks are familiar with this 
classification system. Prior to 1989, the 
FHLBanks served a dual rule as a 
central credit banking system to 
federally insured thrifts and as 
regulators of the thrift industry on behalf 
of the former Federal Home Loan Bank 
Board. 

The classification system contained in 
this regulation will apply to all FHLBank 
assets. However, the risk characteristics 
of assets differ somewhat when the total 
range of a FHLBank’s various assets are 
considered. In practice, asset 
classification for the FHLBanks likely 
will be primarily focused on a 
FHLBank’s advances and its investment 
assets. A FHLBank’s advances and 
investment portofolio comprise the bulk 
of its assets, and such assets are also 
the type of assets most susceptible to 
impairment. 

This regulation comprises only one 
aspect of the general scheme of 
regulatory supervision of the FHLBanks 
to be undertaken by the examination 
staff. The Finance Board’s Deputy 
Director for Examinations, District 
Banks Directorate (“Deputy Director"), 
may issue periodic guidelines and 
interpretive memoranda on the asset 
classification system and other 
regulatory examination procedures. The 
Deputy Director also will compile an 
Examination Manual for use by Finance 
Board examination staff. 

This regulation also will require 
FHLBanks to establish adequate 
reserves for losses on classified assets. 
The authority to compel a FHLBank to 
establish reserve and/or make such 
charge-offs as required, is contained in 
Bank Act section 16 (12 U.S.C. 1436 
Supp. 11989)). 

As required by section 20 of the Bank 
Act. the regulation specifies that each 
FHLBank will be examined at least once 
a year. Id. at 1440). It also requires to 
Office of Finance, as a joint office of the 
FHLBank System, to be likewise 
examined. In addition, it permits other 
examinations of a FHLBank or the 
Office of Finance at the direction of the 
Finance Board. It detailes the duties of 
the Deputy Director with regard to the 
examination of the FHLBank System, 
and confirms the Deputy Direcotor's role 
as the agency's chief examiner of the 
FHLBanks. 

The Bank Act vests the Finance 
Board’s examiners with the same 
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powers and privileges as examiners of 
the Federal Reserve Banks and national 
banks. (ID.). Accordingly, the powers 
and privileges of examiners contained 
herein are based on applicable 
provisions in both the Federal Reserve 
Act (12 U.S.C. 221 et se<?..) and the 
National Bank Act (12 U.S.C. 21 et seq.). 

2. Analysis of Classification of Assets 
Regulation 

General 

This regulation describes the four 
classifications that will be used to 
classify a FHLBank asset when the 
examiner determines that it (1) is 
impaired or is potentially weak, and (2) 
could have an adverse impact on the 
earnings or equity of a FHLBank. 
Through analysis and determination, an 
examiner will classify each such asset 
into one of the four described 
classifications in accordance with the 
system prescribed by the Finance Board. 

FHLBank Assets Affected 

In the course of a FHLBank 
examination, the Finance Board's 
examination staff will review the 
FHLBank’s advances-related assets, 
investment-related assets and other 
assets to determine whether any have 
become impaired. If so, the examiner 
will determine whether the FHLBank 
has similarly identified them as 
impaired. The examiner will further 
determine whether such impairment 
adversely impacts earnings and/or 
equity. 

If a Finance Board examiner 
determines that a FHLBank has failed to 
identify impaired assets or failed to 
recognize the effect of an impairment on 
its financial condition, the examiner will 
bring this to the attention of the 
FI ILBank. will identify the asset and 
will note the proper amount of the 
allowance, reserve or write-down to be 
established, if any. 

Classification Objectives 

The system of classification of 
FHLBank assets, being adopted here, 
will provide the Finance Board's 
examination staff an orderly means to 
achieve three objectives in the course of 
an examination of a FHLBank: 

1. Identification of Adversely Classified 
Assets 

To first evaluate the assets of a 
FHLBank and then to identify whether 
any such assets are impaired assets or 
potentially weak assets, using the 
classification designations established 
herein: 


2. Determination of Degree of Impact 

To first determine the extent of 
probable loss to a FHLBank on these 
impaired or weak assets: and then to 
evalute the adequacy of such 
FPHLBank's current allowances and 
reserves for loss, to cover any such 
probable loss. 

3. Evaluation of Financial Impact on 
FHLBank 

To determine the actual or potential 
impact of impaired assets on the 
FHLBank's financial condition and 
operations in order to take necessary 
corrective steps, usually an increase in 
current reserves or the establishment of 
reserves or the taking of a write-off of 
an impaired asset. Examiners are not 
bound by issues of materiality in 
determining the necessity of 
supplementing a current reserve or 
establishing a new reserve. 

3. Effect of Classification 

The classification system contained in 
this regulation will permit the Finance 
Board’s examination staff to split a 
particular FHLBank asset among the 
classifications, and will permit the 
flexibility to classify a part of an 
impaired asset while not classifying the 
entire asset. 

The Deputy Director, as the agency’s 
chief examiner, is empowered to 
determine the particular mode of 
allowance or reserve that may be 
needed to protect the operations of a 
FHLBank against the risk of loss 
associated with an impaired asset. This 
may include establishing specific 
reserves or establishing or enlarging a 
general “loss reserve." 

4. Regulatory Flexibility Act 

In accordance with section 605(b) of 
title 5, United States Code, the Board of 
Directors hereby certifies that this 
proposed regulation will not have a 
significant impact on a substantial 
number of small entities. The Finance 
Board reaches this conclusion because 
this regulation affects only the FHLBank 
System consisting of 12 FHLBanks. The 
Small Business Administration defines a 
small financial institution as a 
commercial bank or thrift with assets 
not exceeding $100 million. 13 CFR 
121.13(a). The FHLBanks are neither of 
such institutions and their assets exceed 
that threshold. 

List of Subjects in 12 CFR part 934 

Federal home loan banks. Securities. 
Surety bonds. 


SUBCHAPER B—FEDERAL HOME LOAN 
BANK SYSTEM 

Accordingly, the Finance Board 
hereby amends part 934 of subchapter B 
of chapter IX. title 12. Code of Federal 
Regulations, as follows: 

PART 934—OPERATIONS OF THE 
BANKS 

1. The authority citation for part 934 is 
revised to read as follows: 

Authority: Sec. 2B. 103 Stat. 414. aa 
amended (12 U.S.C. 1422b); section 16. 103 
Stat. 412. as amended (12 U.S.C. 1436): sec. 

20.103 Stat. 415, as amended (12 U.S.C 1440); 
sec. 22.103 Stat. 422. ns umended (12 U.S.C, 
1442). 

2. Part 934 is amended by designating 
§§ 934.1 through 934.15 as Subpart A— 
General Operations, and adding a new 
subpart B consisting of §§ 934.30 through 
934.33 to read as follows: 

Subpart B—Examination Policies and 
Procedures 

Sec. 

934.30 Classification of assets. 

934.31 Manual and interpretations. 

934.32 Examination schedule. 

934.33 Powers of examiners. 

Subpart B—Examination Policies and 
Procedures 

§ 934.30 Classification of assets. 

(a) Scope. The classification system 
described in paragraph (c) of this 
section applies to all assets or portions 
thereof held by a Bank. Assets subject 
to this classification requirement may 
fall within one or more classifications, 
and a portion of any asset that is subject 
to this classification requirement may 
remain unclassified. 

(b) Purpose. The classification system 
described in paragraph (c) of this 
section shall be utilized by the 
examination staff of the Board for the 
purpose of analyzing the assets of a 
Bank pursuant to a regulatory 
examination of such Bank. The Banks 
shall accept and adhere to the 
categories of such system. 

(c) Categories of classification —(1) 
Other Assets Especially Mentioned 
(OAEM) assets, (i) Assets classified as 
OAEM are such assets as are 
determined to be currently protected 
from loss, but are potentially weak. To 
be classified in this category, assets 
must constitute an undue and 
unwarranted risk to the Bank, but must 
not have deteriorated to the point 
justifying classification a9 a 
Substandard a99et. OAEM assets are 
deemed to have potential weaknesses 
which may. If not corrected, weaken the 








11016 


Federal Register / Vol. 57, No. 63 / Wednesday, April 1, 1992 / Proposed Rules 


asset or inadequately protect the Bank's 
position at some future date. 

(ii) Assets detailed in this 
classification category may include 
Bank advances against which: 

(A) The quality of the collateral 
securing the advance is not reasonably 
determinable; 

(B) Physical possession of the 
collateral has not been taken when 
conditions warrant such action; or 

(C) Collateral margins are potentially 
inadequate based on trends in interest 
rates, which may affect the market value 
of underlying collateral and collateral 
quality. 

(2) Substandard assets. Assets 
classified as Substandard assets are 
characterized by the distinct possibility 
that the Bank will sustain some loss if 
deficiencies are not corrected. 

Generally, such loss potential should be 
evident in the aggregate amount of Bank 
assets classified as Substandard assets, 
but need not be specifically evident in 
each individual asset being classified as 
a Substandard asset. 

(i) Assets classified as Substandard 
assets are such Bank assets as are 
determined to be inadequately protected 
by; 

(A) Current sound worth, payment 
capacity, or collateral in cases where 
the asset is an advance to a member; or 

(B) Projected cash flow and earnings if 
the asset is an investment or other asset 
of the Bank. 

(ii) Assets classified as Substandard 
assets must have a well-defined 
weakness, or well-defined weaknesses, 
that jeopardize: 

(A) The liquidation of an advance; or 

(B) Cash flow and earnings 
expectations of an investment or other 
earning asset. 

(iii) Assets classified as Substandard 
assets may exhibit one or more of the 
following characteristics: 

(A) Collateral which is not subject to 
adequate inspection and verification; 

(B) There is no primary source of 
repayment and reliance is upon the 
secondary source; 

(C) A loss does not seem likely, but 
sufficient problems have arisen to 
require that the Bank take additional 
and abnormal measures to protect its 
position in order to maintain a high 
probability of repayment; 

(D) Deterioration in collateral; or 

(E) Flaws in documentation, with the 
effect that the Bank is in a subordinated 
or unsecured position. 

(iv) The presence of one of these 
factors does not require an asset to be 
classified substandard if the examiner 
determines that the presence of such 
factor does not indicate a well-defined 
weakness jeopardizing the timely 


liquidation of the asset, or realization of 
its book value. 

(3) Doubtful assets, (i) An asset 
classified as Doubtful has all the 
weaknesses inherent in an asset 
classified as a Substandard asset, with 
the added characteristic that the 
weaknesses make collection, liquidation 
in full, or realization of book value 
improbable on the basis of currently 
existing facts, conditions, and values. 
The probability of loss is high, but 
because of certain important and 
reasonably specific pending factors that 
may work to strengthen the asset, its 
classification as an estimated loss is 
deferred until more information is 
available. 

(ii) An examiner may determine a 
reasonable carrying value for an asset 
classified as Doubtful and may request 
that the Bank establish additional 
specific reserves and/or make charge- 
offs as are required. Such a 
determination shall be based on tangible 
facts recorded in the Bank's files and 
other documents, and Bank officers shall 
give assurance to the examiner that such 
reserve or charge-off will be established 
or made. 

(iii) An entire asset should not be 
classified as a Doubtful asset when 
collection of a specific portion appears 
highly probable. Doubtful classifications 
are generally transitory, pending receipt 
of additional information. 

(4) Loss asset . An asset or a portion of 
an asset classified as Loss is one in 
which its book value is considered 
unrealizable or of such little value that 
its continuance as a bookable asset is 
not warranted. Such classification does 
not mean that the asset has no recovery 
value. 

(d) Effect of classification. (1) When, 
pursuant to this subpart, an examiner 
has classified one or more assets, or 
portions thereof, as Substandard or 
Doubtful assets, and/or has determined 
that existing valuation allowances are 
inadequate, the Bank shall establish 
allowances for losses in an appropriate 
amount as determined by the examiner, 
subject to the approval of the Board’s 
Deputy Director for Examinations, 
District Banks Directorate (Deputy 
Director). 

(2) When, pursuant to this subpart, an 
examiner has classified one or more 
assets or portions thereof as a Loss, the 
Bank shall charge off an amount equal 
to 100 percent of the asset, or portion 
thereof, classified as a Loss, 

(3) Allowances provided on classified 
assets should be in amounts consistent 
with Generally Accepted Accounting 
Principles. For the purpose of 
determining a proper allowance, the 
asset evaluation methods (and 


corresponding allowances) that are 
consistent with the practice of the 
Financial Regulatory Agencies (as 
defined in 5 934.15(a)(3) of this part) 
may be used. 

(e) Implementation of classification 
system. (1) In connection with a regular, 
special or other examination of a Bank, 
the Board’s examination staff shall have 
authority to review all assets 
whatsoever of a Bank and to identify 
and to classify such asset in accordance 
with the classification system described 
in paragraph (c) of this section and to 
calculate the amount of necessary 
reserves. 

(2) Each Bank shall, on a regular 
basis, classify its assets in accordance 
with the classification system described 
in paragraph (c) of this section and shall 
make such classification analysis 
available to the Board's examination 
staff upon request. Nothwithstanding 
any other remedy or supervisory 
measure available to the Board under 
applicable statutes or regulations, a 
Bank’s failure to adequately measure or 
monitor the risk to its asset portfolio 
through self-classification of its assets, 
may be a factor considered by the 
Board’s examination staff in determining 
the amount of reserves necessary to be 
established as a result of the 
classification of an asset pursuant to an 
examination. 

(f) Delegations. (1) The Deputy 
Director is authorized to approve, 
disapprove or modify any classification 
of assets made pursuant to paragraph (c) 
of this section and to approve, 
disapprove or modify any amounts or 
types of allowances or reserves or write¬ 
offs required by the classification of 
assets pursuant to paragraph (d) of this 
section. 

(2) In the event the Board or Bank 
requires an appraisal in connection with 
the re-evaluation or re-classification of a 
Bank asset, such appraisal must meet 
recognized industry and appraisal 
standards. 

§ 934.31 Manual and interpretations. 

The Deputy Director shall: 

(a) Compile a Federal Home Loan 
Bank System Examination Manual that 
will: 

(1) Be a compilation of the agency’s 
formalized policies and procedures to be 
followed by the examination staff in all 
regulatory examinations of the Bank 
System; and 

(2) Provide guidance and aid to the 
Board's examination staff in the conduct 
of on-site inspections of Bank operations 
and assets. 

(b) Issue, from time to time, 
interpretative letters, memoranda. 
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guidance or other informative material 
regarding the Board’s examination of 
Banks. 

§ 934.32 Examination schedule. 

(a) Regular. The Deputy Director shall 
schedule and conduct an examination of 
each Bank at least annually. 

(b) Follow-up. The Deputy Director 
may conduct additional unscheduled 
examinations of a Bank, when, in the 
judgment of the Deputy Director, it is 
necessary as a follow-up to a regular 
annual examination. 

(c) Special. The Deputy Director shall 
conduct a special, unscheduled 
examination of any Bank when directed 
to do so by resolution or order of the 
Board. 

(d) Office of Finance. Examinations of 
the Office of Finance shall be scheduled 
and conducted by the Deputy Director in 
the same manner as examinations of the 
Banks. 

§ 934.33 Powers of examiners. 

In conjunction with the examination 
of a Bank pursuant to section 20 of the 
Act (12 U.S.C. 1440), the Deputy 
Director, and each Board examiner, is 
empowered to: 

(a) Access all records, data, 
information, and assets of each Bank 
wherever situated as are, in the 
judgment of the Deputy Director, 
reasonably necessary to effect a 
thorough examination of the Bank; 

(b) Administer oaths; 

(c) Examine and interrogate the 
directors, officers, employees and agents 
of any Bank under oath on any subject 
or matter reasonable calculated to 
disclose information necessary to effect 
thorough examination of the Bank. 

By the Federal Housing Finance Board. 

Dated March 24.1992. 

Daniel F. Evans, Jr., 

Chairman. 

|FR Doc. 92-7412 Filed 3-31-92; 8:45 am) 

BILLING code 6725-01-H 


FEDERAL FINANCIAL INSTITUTIONS 
EXAMINATION COUNCIL 

12CFR Part 1102 
l Docket No. AS92-31 

Appraisal Subcommittee; Appraisal 
Regulation; Privacy Act 
Implementation 

AGENCY: Appraisal Subcommittee, 
Federal Financial Institutions 
Examination Council. 
action: Proposed rulemaking. 

summary: The Appraisal Subcommittee 
(“ASC”) of the Federal Financial 


Institutions Examination Council 
(“FFIEC") today announced the proposal 
of 12 CFR part 1102. subpart C 
(“subpart” or “subpart C“), which sets 
out the ASC*s procedures pertaining to 
the privacy of individuals and systems 
of records maintained by the ASC. 

dates: Comments must be received on 
or before June 1,1992. 

addresses: Persons wishing to submit 
written comments should file them with 
Edwin W. Baker. Executive Director, 
Appraisal Subcommittee, 2100 
Pennsylvania Avenue, NW., Suite 200, 
Washington, DC 20037. All comment 
letters should refer to Docket No. AS92- 
3. All comments received will be 
available for public inspection and 
copying at the above location. 

FOR FURTHER INFORMATION CONTACT: 

Edwin W. Baker, Executive Director, or 
Marc L. Weinberg, General Counsel, at 
(202) 634-6520, Appraisal Subcommittee, 
2100 Pennsylvania Avenue, NW., Suite 
200, Washington. DC 20037. 

SUPPLEMENTARY INFORMATION: 

I. Introduction and Background 

On August 9, 1989, Congress adopted 
Title XI of the Financial Institutions 
Reform, Recovery, and Enforcement Act 
of 1989 1 * (“FIRREA”), including section 
1102 * of Title XI, which established the 
ASC and placed it within the FFIEC. The 
ASC consists of representatives 
appointed by the heads of the Federal 
Financial Institutions Regulatory 
Agencies (“Regulatory Agencies”) 3 and 
the Department of Housing and Urban 
Development. Congress intended Title 
XI of FIRREA and the ASC, the 
Regulatory Agencies and the Resolution 
Trust Corporation (“RTC”) to protect 
federal financial and public policy 
interests 4 3 * in real estate-related 


1 Pub. L 101-73.103 Stat. 511 (1989). as amended 
by Pub. L. 102-233.105 Stat. 1761 (1991) and Pub L. 
102-242.105 Stat 2236 (1991). 

* 12 U.S.C. 3310 (1990). 

3 The Regulatory Agencies are the Board of 
Governors of the Federal Reserve System ("FRS"), 
the Federal Deposit Insurance Corporation 
("FDIC"), the Office of the Comptroller of the 
Currency (“OCC"). the Office of Thrift Supervision 
POTS"), and the National Credit Union 
Administration ("NCUA"). See section 1122(6) of 
Title XL 12 U.S.C 3350(6) (1990). 

4 Title Xl’s genera! purpose is "to provide that 
Federal financial and public policy interests * * * 
will be protected by requiring that (certain) real 
estate appraisals are performed in writing, in 
accordance with uniform standards, by individuals 
whose competency has been demonstrated and 
whose professional conduct will be subject to 
effective supervision." Section 1101 of Title XI. 12 
U.S.C. 3331 (1990). 


financial transactions 5 requiring the 
services of an appraiser. 6 

The ASC has several statutory duties 
under Title XI. First, it must monitor the 
appraisal regulations adopted by the 
Regulatory Agencies and the RTC 
(collectively, “Agencies”). Those 
regulations set out appraisal standards 
for federally related transactions 7 and 
defined those federally related 
transactions requiring the services of a 
State certified or State licensed 
appraiser. Second, the ASC must 
monitor and review the practices, 
procedures, activities, and 
organizational structure of the Appraisal 
Foundation. Third, the ASC must 
monitor the certification and licensing 
programs for real estate appraisers in 
each State, territory, commonwealth, 
and the District of Columbia (“States”) 8 
and must review the State’s compliance 
with the requirements of Title XI. It also 
is authorized by Title XI to take action 
against non-complying States . 9 10 

Under sections 1103(a)(3) and 1109(a) 
of Title XI, 10 each State with an 
appraiser certifying and licensing 
agency is responsible for transjnitting to 
the ASC a roster of State certified and 
licensed appraisers who are eligible to 
perform appraisals in federally related 
transactions, along with an annual 
registry fee, and the ASC must maintain 
a national registry of these appraisers. 
The ASC currently is in the process of 
implementing this registry. The 
information in the registry clearly is 
protected by the Privacy Act because 
some data elements pertain to 
individuals, and it can be accessed by 
individual identifiers. 11 


3 See section 1121(5) of Title XL U.S.C. 3350(5) 

(1990). for the definition of "real estate-related 
financial transaction." 

• The Regulatory Agencies and the RTC have 
adopted appraisal regulations that among other 
things, clarify the phrase "requires the services of 
an appraiser.” See 12 CFR part 34 (OCC): part 225. 

subpart C (FRS); part 323 (FDIC); part 56*1 IOTSJ: 
part 722 (NCUA); and part 1608 (1991) (RTC). 

7 See section 1121(4) of Title XL 12 U.S.C. 
3350(4)(1190). which defines a "federally related 
transaction." 

• The ASC is required to "monitor State appraiser 
certifying and licensing agencies for the purpose of 
determining whether the ' ' * agency’s policies, 
practices, and procedures are consistent with (Title 
XI)." Section 1118(a) of Title XL 12 U.S.C. 3347(a) 
(*990). See. also. section 1103(a)(1) of Title XL 12 
U.S.C. 3332(a)(l)(1990). 

• See section 1110 of Title XI. 12 U.S.C. 3347 
(1990). 

10 12 U.S.C. 3332(a)(1) and 3336(a) (1990). 
respectively. 

11 The ASC expects to publish soon In the Federal 
Register a notice establishing the registry as a 
"system of records" under the Privacy Act of 1974. 
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The ASC intends to process subpart C 
with as little delay as possible to ensure 
the prompt implementation of the 
protections provided by the Privacy Act. 
Prompt implementation is especially 
important because any State Agency 
that is issuing appraiser certifications 
and licenses generally must submit its 
registry data to the ASC (together with 
the appropriate Registry fees) as soon as 
possible. 

II. Statutory Authority 

The Privacy Act applies to records 
kept by a federal agency on an 
individual person. It protects individuals 
from an agency’s disclosure of 
information in such records without the 
written permission of the individual in 
question. The Privacy Act requires each 
agency to adopt regulations 
implementing the provisions of the 
Act. 12 

The ASC is subject to the Privacy Act. 
The definition of an , *agency ,, in the Act 
incorporates the definition used in the 
Administrative Procedure Act. 13 In 
pertinent part, that definition includes 
“each authority of the Government of 
the United States, whether or not it is 
within or subject to review by another 
agency. * * \ includ(ing) any * * * 
establishment in the executive branch of 
the Government * * * or any 
independent regulatory agency.” 

III. Conclusion 

The ASC is proposing subpart C of 
part 1102 to implement the Privacy Act 
of 1974. The ASC is taking this action 
even though it believes that good cause 
exists for the immediate adoption of 
subpart C without notice and public 
procedure ordinarily required by 5 
U.S.C. 553 (1990) because such notice 
and public procedure is impracticable, 
unnecessary, or contrary to the public 
interest The ASC intends to adopt 
subpart C as soon as possible. 

IV. Paperwork Reduction Act 

In accordance with the Paperwork 
Reduction Act of 1980, 14 forms, 
reporting and recordkeeping 
requirements included in proposed 12 
CFR part 1102, subpart C, were 
submitted to the Office of Management 
and Budget for review and approval on 
March 4.1992. 15 Proposed subpart C, 
when adopted, will fully implement the 
Privacy Act of 1974 at the ASC. 16 The 


5 U.S.C. 552a(f) (1) and (2) (1990). 

IS 5 U.S.C. 552a(a)(1). iacorp. by ref hi. of 
sections 552(e) and 551(1). 

M 44 U.&C. 55 (1990). 

' • 57 F R. 8330 (March 9.1992). 

** 12 U.S.C. 3347(1990). 


estimated number of respondents is 325, 
each submitting one response per year, 
with an estimated average annual 
reporting burden of .33 hours per 
response. 

V. Regulatory Flexibility Act Statement 

Pursuant to section 605(b) of the 
Regulatory Flexibility Act, the ASC 
certifies that part 1102, subpart C, if 
adopted, is not expected to have a 
significant adverse economic impact on 
a substantial number of small entities. 
The subpart implements the Privacy Act, 
which is concerned with records of an 
agency containing information on 
individual persons only. The Privacy Act 
does not address business or corporate 
entities. Accordingly, a regulatory 
flexibility analysis is not required 

VI. Executive Order 12291 Statement 

The ASC has determined that subpart 
C does not constitute a "major rule” 
within the meaning of Executive Order 
12291. Accordingly, a Regulatory Impact 
Analysis is not required on the grounds 
that this subpart (1) Would not have an 
annual effect on the economy of $100 
million or more: (2) would not result in a 
major increase in the cost of financial 
institution operations or governmental 
supervision; and (3) would not have a 
significant adverse effect on competition 
(foreign or domestic), employment, 
investment, productivity or innovation, 
within the meaning of the Executive 
Order. 

List of Subjects in 12 CFR Part 1102 

Administrative practice and 
procedure. Appraisers. Banks, banking, 
Mortgages, Privacy. Reporting and 
recordkeeping requirements. 

Text of the Proposed Rule 

Chapter XI. title 12 part 1102 of the 
Code of Federal Regulations is amended 
as set forth below: Part 1102, subpart B, 
proposed at 57 FR 10143, March 24.1992, 
remains unchanged. 

1. Proposed subpart C is added to 
read as follows: 

PART 1102—APPRAISAL 
REGULATION 

Subpart C—Rules Pertaining to the Privacy 
of Individuals and Systems of Records 
Maintained by the Appraisal Subcommittee 

Sec. 

1102.100 Authority, purpose and scope. 

1102.101 Definitions. 

1102.102 Times, places and requirements for 
requests pertaining to individual records 
in a record system and for the 
identification of individuals making 
requests for access to records pertaining 
to them. 


Sec. 

1102.103 Disclosure of requested records. 

1102.104 Special procedure: Medical 
records. 

1102.105 Requests for amendment or 
correction of records. 

1102.106 Review of requests for amendment 
or correction. 

1102.107 Appeal of initial adverse agency 
determination regarding access or 
amendment or correction. 

1102.108 Genera! provisions. 

1102.109 Fees. 

1102.110 Penalties. 

1102.111 Exemptions. 

Subpart C—Rules Pertaining to the 
Privacy of Individuals and Systems of 
Records Maintained by the Appraisal 
Subcommittee 

Authority: 12 U.S.C. 552a. 

§ 1102.100 Authority, purpose and scope. 

(a) This subpart is issued under the 
Privacy Act of 1974, Pub. L. 93-579, 88 
Stat. 1896; 12 U.S.C. 552a, as amended. 

(b) The Privacy Act of 1974 is based, 
in part, on the finding by Congress that 
“in order to protect the privacy of 
individuals identified in information 
systems maintained by Federal 
agencies, it is necessary and proper for 
the Congress to regulate the collection, 
maintenance, use, and dissemination of 
information by such agencies.” To 
achieve this objective, the Act generally 
provides that Federal agencies must 
advise an individual upon request 
whether records maintained by the 
agency in a system of records pertain to 
the individual and must grant the 
individual access to such records. The 
Act further provides that individuals 
may request amendments or corrections 
to records pertaining to them that are 
maintained by the agency, and that the 
agency shall either grant the requested 
amendments or set forth fully its 
reasons for refusing to do so. 

(c) The Appraisal Subcommittee of the 
Federal Financial Institutions 
Examination Council, pursuant to 
subsection (f) of the Privacy Act, adopts 
the following rules and procedures to 
implement the provisions of the Act 
summarized above and other provisions 
of the Act. These rules and procedures 
are applicable to all requests for 
information and access or amendment 
to records pertaining to an individual 
that are contained in any system of 
records that is maintained by the 
Subcommittee. 

§ 1102.101 Definitions. 

The following definitions shall apply 
for purposes of this subpart: 

(a) The terms individual, maintain, 
record, system of records, and routine 
use are defined for purposes of these 
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rules as they are defined in 5 U.S.C. 
552a(a)(2), (a)(3), (a)(4), (a)(5) and (a)(7). 

(b) ASC or Subcommittee means the 
Appraisal Subcommittee of the Federal 
Financial Institutions Examination 
Council. 

(c) Privacy Act Officer means the 
ASC’s Associate Director for 
Administration or such other ASC staff 
officer, other than the Executive 
Director, duly designated by the ASC’s 
Executive Director. 

§ 1102.102 Times, places and 
requirements for requests pertaining to 
individual records in a record system and 
for the identification of Individuals making 
requests for access to records pertaining 
to them. 

(a) Place to make request. Any 
request by an individual to be advised 
whether any system of records 
maintained by the ASC and named by 
the individual contains a record 
pertaining to him or her, or any request 
by an individual for access to a record 
pertaining to him or her that is a system 
of records maintained by the ASC, shall 
be submitted in person at the ASC 
between 9 a.m. and 4:30 p.m., Monday 
through Friday, which is located at 2100 
Pennsylvania Avenue, NW., Suite 200, 
Washington, DC 20037, or by mail 
addressed to: Privacy Act Officer. ASC, 
2100 Pennsylvania Avenue, NW., Suite 
200. Washington. DC 20037. All requests 
will be required to be put in writing and 
signed by the individual making the 
request. In the case of requests for 
access that are made by mail, the 
envelope should be clearly marked 
"Privacy Act Request." 

(1) Information to be included in 
requests. Each request by an individual 
concerning whether the ASC maintains 
in a system of records a record that 
pertains to the individual, or for access 
to any record pertaining to the 
individual that is maintained by the 
ASC in a system of records, shall 
include such information as will assist 
the ASC in identifying those records as 
to which the individual is seeking 
information or access. Where 
practicable, the individual should 
identify the system of records that is the 
subject of his or her request by reference 
to the ASC’s notices of systems of 
records, which are published in the 
Federal Register, as required by section 
(e)(4) of the Privacy Act, 5 U.S.C. 
552a(e)(4). Where a system of records is 
compiled on the basis of a specific 
identification scheme, the individual 
should include in his or her request the 
identification number or other identifier 
assigned to the individual. In the event 
the individual does not know that 
number or identifier, the individual shall 


provide other information, including his 
or her full name, address, date of birth 
and subject matter of the record, to aid 
in processing his or her request. If 
additional information is required before 
a request can be processed, the 
individual shall be so advised. 

(2) Verification of identity. When the 
fact of the existence of a record is not 
required to be disclosed under the 
Freedom of Information Act, 5 U.S.C. 

552, as amended, or when a record as to 
which access has been requested is not 
required to be disclosed under that Act, 
the individual seeking the information or 
requesting access to the record shall be 
required to verify his or her identity 
before access will be granted or 
information given. For this purpose, 
individuals shall appear at the ASC 
located at 2100 Pennsylvania Avenue, 
NW., Suite 200, Washington, DC 
between 9 a.m. to 4:30 p.m., Monday 
through Friday. The ASC’s Office is not 
open on Saturdays, Sundays or legal 
public holidays. 

(3) Methods for verifying identity — 
appearance in person . For the purpose 
of verifying identity, an individual 
seeking information regarding pertinent 
records or access to those records shall 
furnish documentation that may 
reasonably be relied on to establish the 
individual’s identity. Such 
documentation might include a valid 
birth certificate, driver’s license, 
employee or military identification card, 
and medicare card. 

(4) Method for identity—by mail. 
Where an individual cannot appear at 
the ASC’s Office for the purpose of 
verifying identity, the individual shall 
submit, along with the request for 
information or access, a signed and 
notarized statement attesting to his or 
her identity. Where access is being 
sought, the sworn statement shall 
include a representation that the records 
being sought pertain to the individual 
and a stipulation that the individual is 
aware that knowingly and willfully 
requesting or obtaining records 
pertaining to an individual from the ASC 
under false pretenses is a criminal 
offense. 

(5) Additional procedures for 
verifying identity. When it appears 
appropriate to the Privacy Act Officer, 
other arrangements may be made for the 
verification of identity as are reasonable 
under the circumstances and appear to 
be effective to prevent unauthorized 
disclosure of. or assess to, individual 
records. 

• (b) Acknow ledgement of requests for 
information pertaining to individual 
records in a record system or for access 
to individual records. (1) Except where 
an immediate acknowledgement is given 


for requests made in person, the receipt 
of a request for information pertaining to 
individual records in a record system 
will be acknowledged within 10 days, 
excluding Saturdays, Sundays and legal 
public holidays. Requests will be 
processed as promptly as possible and a 
response to such requests will be given 
within 30 days (excluding Saturdays, 
Sundays, and legal public holidays) 
unless, within the 30 day period and for 
cause shown, the individual making the 
request is notified in writing that a 
longer period is necessary. 

(2) When an individual appears in 
person at the ASC’s Office, to request 
access to records pertaining to him or 
her, and such individual provides the 
repuired information and verification of 
identity, the ASC’s staff, if practicable, 
will indicate at that time whether it is 
likely that the individual will be given 
access to the records, and, if so, when 
and under what circumstances such 
access will be given. In the case of 
requests received by mail, whenever 
practicable, acknowledgement of the 
receipt of the request will be given 
within 10 days after receipt (excluding 
Saturdays. Sundays, and legal public 
holidays). The acknowledgement will 
indicate, if practicable, whether or not 
access likely will be granted and. if so, 
when and under what circumstances. 

§ 1102.103 Disclosure of requested 
records. 

(a) Initial review. Requests by 
individuals for access to records 
pertaining to them will be referred to the 
ASC's Privacy Act Officer, who initially 
will determine whether access will be 
granted. 

(b) Grant of request for access. (1) If it 
is determined that a request for access 
to records pertaining to an individual 
will be granted, the individual will be 
advised by mail that access will be 
given at the ASC or a copy of the 
requested record will be provided by 
mail if the individual shall so indicate. 
Where the individual requests that 
copies of the record be mailed to him or 
her or rquests copies of a record upon 
reviewing it at the ASC, the individual 
shall pay the cost of making the 
requested copies, as set forth in 

§ 1102.109 of this subpart. 

(2) In granting access to an individual 
to a record pertaining to him or her, the 
ASC staff shall take steps to prevent 
that the unauthorized disclosure of 
information pertaining to other 
individuals or of other information that 
does not pertain to the individual. 

(c) Denial of request for access. If it is 
determined that access will not be 
granted, the individual making the 
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request will be notified of that fact and 
given the reasons why access is being 
denied. The individual also will be 
advised (1) of his or her right to seek 
review by the Executive Director of the 
initial decision to deny access, in 
accordance with the procedures set 
forth in § 1102.107 of this subpart; and 
(2) of his or her right ultimately to obtain 
judicial review pursuant to 5 U.S.C. 
552a(g)(l)(B) of a final denial of access 
by the Executive Director. 

(d) Time for acting on requests for 
access. Access to a record pertaining to 
an individual normally will be granted 
or denied within 30 days (excluding 
Saturdays. Sundays and legal public 
holidays) after the receipt of the request 
for access, unless the individual making 
the request is notified in writing within 
the 30 day period that, for good cause 
shown, a longer time is required. In such 
cases, the individual making the request 
shall be informed in writing of the 
difficulties encountered and an 
indication shall be given as to when it is 
anticipated that access may be granted 
or denied. 

(e) Authorization to allow designated 
person to review and discuss records 
pertaining to another individual. An 
individual, who is granted access to 
records pertaining to him or her and 
who appears at the ASC Office to 
review the records, may be 
accompanied by another person of his 
or her choosing. Where the records as to 
which accesss has been granted are not 
required to be disclosed under 
provisions of the Freedom of 
Information Act, 5 U.S.C. 552, as 
amended, the individual requesting the 
records, before being granted access, 
shall execute a written statement, 
signed by him, specifically authorizing 
the latter individual to review and 
discuss the records. If such 
authorization has not been given as 
described, the person who has 
accompanied the individual making the 
request will be excluded from any 
review or discussion of the records. 

(f) Exclusion for certain records. 
Nothing contained in these rules shall 
allow an individual access to any 
information compiled in reasonable 
anticipation of an administrative, 
judicial or civil action or proceeding. 

8 1102.104 Special procedure: Medical 
records. 

(a) Statement of physician or mental 
health professional. When an individual 
requests access to records pertaining to 
the individual that include medical and/ 
or psychological information, the ASC, if 
it deems it necessary under the 
particular circumstances, may require 
the individual to submit with the request 


a signed statement by the individual’s 
physician or a mental health 
professional indicating that, in his or her 
opinion, disclosure of the requested 
records or information directly to the 
individual will not have an adverse 
effect on the individual. 

(b) Designation of physician or mental 
health professional to receive records. If 
the ASC believes, in good faith, that 
disclosure of medical and/or 
psychological information, directly to an 
individual could have an adverse effect 
on that individual, the individual may be 
asked to designate in writing a 
physician or mental health professional 
to whom the individual would like the 
records to be disclosed, and disclosure 
that otherwise woudl be made to the 
individual wil instead be made to the 
designated physician or mental health 
professional. 

§1102.105 Request for amendment or 
correction of records. 

(a) Place to make requests. A request 
by an individual to amend or correct 
records pertaining to him or her may be 
made in person during normal business 
hours at the ASC located at 2100 
Pennsylvania Avenue, NW.. Suite 200, 
Washington. DC or by mail addressed to 
the Privacy Act Officer. ASC, 2100 
Pennsylvania Avenue, NW., Suite 200. 
Washington. DC 20037. 

(1) Information to be included in 
requests. Each request to amend or 
correct an ASC record shall reasonably 
describe the record sought to be 
amended or corrected. Such description 
should include, for example, relevant 
names, dates and subject matter to 
permit the record to be located among 
the records maintained by the ASC. An 
individual who has requested that a 
record pertaining to the individual be 
amended or corrected will be advised 
promptly if the record cannot be located 
on the basis of the description given and 
that further identifying information is 
necessary before the request can be 
processed. An initial evaluation of a 
request presented in person will be 
made immediately to ensure that the 
request is complete and to indicate 
what, if any. additional information will 
be required. Verification of the 
individual’s identify as set forth in 

§ 1102.102(a)(2),(3), (4) and (5) may also 
be required. 

(2) Basis for amendment or correction. 
An individual requesting an amendment 
or correction to a record pertainig to the 
individual shall specify the substance of 
the amendment or correction and set 
forth facts and provide such materials 
that would support his or her contention 
that the record as maintained by the 
ASC is not accurate, timely or complete, 


or that the record is not necessary and 
relevant to accomplish a statutory 
purpose of the ASC as authorized by 
law or by Executive Order of the 
President. 

(b) Acknowledgement of requests for 
amendment or correction. Receipt of a 
request to amend or correct a record 
pertaining to an individual normally will 
be acknowledged in writing within 10 
days after such request has been 
received, excluding Saturdays, Sundays 
and legal public holidays. When a 
request to amend or correct is made in 
person, the indidual making the request 
will be given a written 
acknowledgement when the request is 
presented. The acknowledgement will 
describe the request received and 
indicate when it is anticipated that 
action will be taken on the request. No 
acknowledgement will be sent when the 
request for amendment or correction 
will be reviewed, and an initial decision 
made, within the 10 day period after 
such request has been received. 

§1102.108 Review of requests for 
amendment or correction. 

(a) Initial review. As in the case of 
requests for access, requests by 
individuals for amendment or correction 
to records pertaining to them will be 
referred to the ASC’s Privacy Act 
Officer for an initial determination. 

(b) Standards to be applied in 
reviewing requests. In reviewing 
requests to amend or correct records, 
the Privacy Act Officer will be guided 
by the criteria set forth in 5 U.S.C. 
552a(e)(l), i.e. t that records maintained 
by the ASC shall contain only such 
information as is necessary and relevant 
to accomplish a statutory purpose of the 
ASC as required by statute or Executive 
Order of the President and that such 
information also be accurate, timely and 
complete. These criteria will be applied 
whether the request is to add material to 
a record or to delete information from a 
record. 

(c) Time for acting on requests. Initial 
review of a request by an individual to 
amend or correct a record shall be 
completed as promptly as is reasonably 
possible and normally within 30 days 
(excluding Saturdays, Sundays, and 
legal public holidays) from the date the 
request w r as received, unless unusual 
circumstances preclude completion of 
review within that time. If the 
anticipated completion date indicated m 
the acknowledgement cannot be met, 
the individual requesting the 
amendment will be advised in writing of 
the delay and the reasons therefor, and 
also advised when action is expected to 
be completed. 
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(d) Grant of requests to amend or 
correct records. If a request to amend or 
correct a record is granted in whose or 
in part, the Privacy Act Officer will: 

(1) Advise the individual making the 
request in writing of the extent to which 
it has been granted; 

(2) Amend or correct the record 
accordingly; and 

(3) Where an accounting of 
disclosures of the record has been kept 
pursuant to 5 U.S.C. 552a(c), advise all 
previous recipients of the record of the 
fact that the record has been amended 
or corrected and the substance of the 
amendment or correction. 

(e) Denial of requests to amend or 
correct records. If an individual’s 
request to amend or correct a record 
pertaining to him is denied in whole or 
in part, the Privacy Act Officer will: 

(1) Promptly advise the individual 
making the request in writing of the 
extent to which the request has been 
denied; 

(2) State the reasons for the denial of 
the request; 

(3) Describe the procedures 
established by the ASC to obtain further 
review within the ASC of the request to 
amend or correct, including the name 
and address of the person to whom the 
appeal is to be addressed; and 

(4) Inform the Individual that the 
Privacy Act Officer will provide 
information and assistance to the 
individual in perfecting an appeal of the 
initial decision. 

5 1102.107 Appeal of Initial adverse 
agency determination regarding access or 
amendment or correction. 

(a) Administrative review. Any 
person who has been notified pursuant 
to $ 1102.103(c) that a request for access 
to records pertaining to him has been 
denied, or pursuant to § 1102.106(e) of 
this subpart that a request for 
amendment or correction has been 
denied in whole or in part, or who has 
received no response to a request for 
access or to amend within 30 days 
(excluding Saturdays. Sundays and legal 
public holidays) after the request was 
received by the ASC’s staff (or within 
such extended period as may be 
permitted in accordance with 
55 1102.103(d) and 1102.106(c) of this 
subpart), may appeal the adverse 
determination or failure to respond by 
applying for an order of the Executive 
Director determining and directing that 
access to the record be granted or that 
the record be amended or corrected in 
accordance with his or her request. 

(1) The application shall be in writing 
and shall describe the record in issue 
and set forth the proposed amendment 
or correction and the reasons therefor. 


(2) The application shall be delivered 
to the Appraisal Subcommittee. 2100 
Pennsylvania Avenue. NW., Suite 200. 
Washington, DC, or by mail addressed 
to the Privacy Act Officer. Appraisal 
Subcomiittee, 2100 Pennsylvania 
Avenue, NW.. Suite 200, Washington DC 
20037. 

(3) The applicant may state such facts 
and cite such legal or other authorities 
in support of the application. 

(4) The Executive Director will make a 
determination with respect to any 
appeal within 30 days after the receipt 
of such appeal (excluding Saturdays. 
Sundays, and legal public holidays), 
unless for good cause shown, the 
Executive Director shall extend that 
period. If such an extension is made, the 
individual who is appealing shall be 
advised in writing of the extension, the 
reasons therefor, and the anticipated 
date when the appeal will be decided. 

(5) In considering an appeal from a 
denial of a request to amend or correct a 
record, the Executive Director shall 
apply the same standards as set forth in 
5 1102.106(b). 

(6) If the Executive Director concludes 
that access should be granted, the 
Executive Director shall issue an order 
granting access and instructing the 
Privacy Act Officer to comply with 

5 1102.103(b). 

(7) If the Executive Director concludes 
that the request to amend or correct the 
record should be granted in whole or in 
part, the Executive Director shall issue 
an order granting the requested 
amendment or correction in whole or in 
part and instructing the Privacy Act 
Officer to comply with the requirements 
of § 1102.106(d) of this subpart, to the 
extent applicable. 

(8) If the Executive Director affirms 
the initial decision denying access, the 
Executive Director shall issue an order 
denying access and advising the 
individual seeking access of: 

(i) The order; 

(ii) The reasons for denying access; 
and 

(iii) The individual’s right to obtain 
judicial review of the decision pursuant 
to 5 U.S.C. 552a(g)(l)(B). 

(9) If the Executive Director 
determines that the decision of the 
Privacy Act Officer denying a request to 
amend or correct a record should be 
upheld, the Executive Director shall 
issue an order denying the request and 
the individual shall be advised of: 

(i) The order refusing to amend or 
correct the record and the reasons 
therefor 

(ii) The individual's right to file a 
concise statement setting forth his or her 
disagreement with the Executive 


Director’s decision not to amend or 
correct the record; 

(iii) The procedures for filing such a 
statement of disagreement with the 
Executive Director; 

(iv) The fact that any such statement 
of disagreement will be made available 
to anyone to whom the record is 
disclosed, together with, if the Executive 
Director deems it appropriate, a brief 
statement setting forth the Executive 
Director's reasons for refusing to amend 
or correct; 

(v) The fact that prior recipients of the 
record in issue will be provided with the 
statement of disagreement and the 
Executive Director’s statement, if any, to 
the extent that an accounting of such 
disclosures has been maintained 
pursuant to 5 U.S.C. 552a(c); and 

(vi) The individual’s right to seek 
judicial review of the Executive 
Director’s refusal to amend or correct, 
pursuant to 5 U.S.C. 552a(g)(l)(A). 

(10) In appropriate cases, the 
Executive Director, with concurrence of 
the ASC’s Executive Director, may refer 
matters requiring administrative review 
of initial decisions to the ASC for 
determination and the issuance, where 
indicated, of orders. 

(b) Statement of disagreement. As 
noted in paragraph (a)(9)(ii) of this 
section, an individual may file with the 
Executive Director a statement setting 
forth his or her disagreement with the 
Executive Director's denial of his or her 
request to amend or correct a record. 

(1) Such statement or disagreement 
shall be delivered to the Appraisal 
Subcommittee. 2100 Pennsylvania 
Avenue. NW.. Suite 200. Washington. 

DC, or mailed to the Privacy Act Officer. 
Appraisal Subcommittee. 2100 
Pennsylvania Avenue. NW., Suite 200, 
Washington, DC 20037, within 30 days 
after receipt by the individual of the 
Executive Director's order denying the 
amendment to correction, excluding 
Saturdays, Sundays and legal public 
holidays. For good cause shown, this 
period can be extended for a reasonable 
time. 

(2) Such statement or disagreement 
shall concisely state the basis for the 
individual's disagreement. Generally, a 
statement should be no more than two 
pages in length. Unduly lengthy or 
irrelevant materials will be returned to 
the individual by the Executive Director 
for appropriate revisions before they 
become a permanent part of the 
individual’s record. 

(3) The record about which a 
statement of disagreement has been 
filed will clearly note which part of the 
record is disputed and the Executive 
Director will provide copies of the 
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statement of disagreement and. if the 
Executive Director deems it 
apppropriate, provide a concise 
statement of his or her reasons for 
refusing to amend or correct the record, 
to persons or other agencies to whom 
the record has been or will be disclosed. 

(4) In appropriate cases, the Executive 
Director may refer matters concerning 
statements of disagreements to the ASC 
for disposition. 

§ 1102.106 General provisions. 

(a) Extensions of time. Pursuant to 
§§ 1102.103(b). 1102.104(d). 1102.109(c) 
and 1102.109(a)(4) of this subpart, the 
time within which a request for 
information, access or amendment by an 
individual with respect to records 
maintained by the ASC that pertain to 
him or her normally would be processed 
may be extended for good cause shown 
or because of unusual circumstances. As 
used in these rules, good cause and 
unusual circumstances shall include, but 
only to the extent reasonably necessary 
to the proper processing of a particular 
request: 

(1) The need to search for and collect 
the requested records from 
establishments that are separate from 
the ASC. Some records of the ASC may 
be stored in Federal Records Centers in 
accordance with law—including many 
of the documents that have been on file 
with the ASC for more than 2 years— 
and cannot be made available promptly. 
Any person who has requested for 
personal examination a record stored at 
the Federal Records Center will be 
notified when the record will be made 
available. 

(2) The need to search for, collect, and 
appropriately examine a voluminous 
amount of separate and distinct records 
which may be demanded in single 
request. While every reasonable effort 
will be made to comply fully with each 
request as promptly as possible on a 
first-come. First-served basis, work done 
to search for, collect and appropriately 
examine records in response to a 
request for a large number of records 
will be contingent upon the availablity 
of processing personnel in accordance 
with an equitable allocation of time to 
all members of the public who have 
requested or wish to request records. 

(3) The need for consultation, which 
shall be conducted with all practicable 
speed, with another agency having a 
substantial interest in the determination 
of the request, or among two or more 
components within the ASC having 
substantial subject-matter interest 
herein. 

(b) Effective date of action. Whenever 
it is provided in this subpart that an 
acknowledgement or response to a 


request will be given by specific times, 
deposit in the mails of such 
acknowledgement or response by that 
time, addresses to the person making the 
request, will be deemed full compliance. 

(c) Records in use by a member of the 
ASC or its staff. Although every effort 
will be made to make a record in use by 
a member of the ASC or its staff 
available when reqested, it may 
occasionally be necessary to delay 
making such a record available when 
doing so at the time the request is made 
would seriously interfere with the work 
of the ASC or its staff. 

(d) Missing or lost records. Any 
person who has requested a record or a 
copy of a record pertaining to him or her 
will be notified if the record sought 
cannot be found. If the person so 
requests, he or she will be notified if the 
record subsequently is found. 

(e) Oral requests; Misdirected written 
requests. —(1) Telephone and other oral 
requests. Before responding to any 
request by an individual for information 
concerning whether records maintained 
by the ASC in a system of records 
pertain to the individual or to any 
request for access to records by an 
individual, such request must be in 
writing and signed by the individual 
making the request. The Executive 
Director will not entertain any appeal 
from an alleged denial of failure to 
comply with an oral request. Any person 
who has made an oral request for 
information or access to records who 
believes that the request has been 
improperly denied should resubmit the 
request in appropriate written form to 
obtain proper consideration and, if need 
be, administrative review. 

(2) Misdirected written requests. The 
ASC cannot assure that a timely or 
satisfactory response will be given to 
written requests for information, access 
or amendment by an individual with 
respect to records pertaining to him or 
her that are directed to the ASC other 
than in a manner prescribed in 
§§ 1102.103(a). 1102.106(a), 

1102.106(a)(2), and 1102.110 of this 
subpart. Any staff member who receives 
a written request for information, access 
or amendment should promptly forward 
the request to the Privacy Act Officer. 
Misdirected requests for records will be 
considered to have been received by the 
ASC only when they have been actually 
received by the Privacy Act Officer in 
cases under § 1102.108(a)(2). The 
Executive Director will not entertain any 
appeal from an alleged denial or failure 
to comply with a misdirected respect, 
unless it is clearly shown that the 
request was in fact received by the 
Privacy Act Officer. 


§ 1102.109 Fees. 

(a) There will be no charge assessed 
to the individual for the ASC’s expense 
involved in searching for or reviewing 
the record. Copies of the ASC's records 
will be provided by a commercial copier 
at rates established by a contract 
between the copier and the ASC or by 
the ASC at the rates in 

§ 1101.4(b)(5)(ii)(C) (7) and ( 3 ) of 12 CFR 
part 1101. 

(b) Waiver or reduction of fees. 
Whenever the Executive Director of the 
ASC determines that good cause exists 
to grant a request for reduction or 
waiver of fees for copying documents, 
he or she may reduce or waive any such 
fees. 

§ 1102.110 Penalties. 

Title 18 U.S.C. 1001 makes it a 
criminal offense, subject to a maximum 
fine of $10,000, or imprisonment for not 
more than 5 years or both, to knowlingly 
and willingly make or cause to be made 
any false or fraudulent statements or 
representations in any matter within the 
jurisdiction of any agency of the United 
States. 5 U.S.C. 552a(i) makes it a 
misdemeanor punishable by a fine of not 
more than $5,000 for any person 
knowingly and willfully to request or 
obtain any record concerning an 
individual from the ASC under false 
pretenses. 5 U.S.C. 552a(i) (1) and (2) 
provide criminal penalties for certain 
violations of the Privacy Act by officers 
and employees of the ASC. 

§ 1102.111 Exemptions 

(a) Pursuant to 5 U.S.C. 552a(k)(2). 
investigatory material compiled and 
maintained in an ASC system of records 
solely for law enforcement purposes. 
Provided , however That the ASC shall 
disclose such material to an individual if 
nondisclosures result in denying to such 
individual any right, privilege or benefit 
to which the individual would otherwise 
be eligible, unless the disclosure of such 
material would reveal the identity of a 
source who furnished information to the 
Government under an express promise 
of confidentiality; 

(b) Pursuant to 5 U.S.C. 552a(k)(5), 
investigatory material compiled for the 
purposes of determining suitability, 
eligibility or qualifications for ASC 
employment to the extent that 
disclosure of such material would reveal 
the identity of a source who furnished 
information to the ASC under an 
express promise that the identity of the 
source would be held in confidence; or 

(c) Pursuant to 5 U.S.C. 552a(k)(6). 
testing or examination material used 
solely to determine or assess individual 
qualifications for appointment to 
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employment at the ASC (or promotion 
therein) the disclosures of which would 
compromise the objectivity or fairness 
of the testing, evaluation or examining 
process. 

By the Appraisal Subcommittee of the 
Federal Financial Institutions Examination 
Council 

Dated: March 22.1992. 

Fred D. Finke, 

Chairman. 

(FR Doc. 02-7358 Filed 3-31-02; &45 am] 

BILLING COOC 62KHH-M 


DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 39 

(Docket No. 92-CE-11-AD) 

Airworthiness Directives: EMBRAER 
EMB-110 Series Airplanes 

agency: Federal Aviation 

Administration. DOT. 

action: Notice of proposed rulemaking 

(NPRM). 

summary: This notice proposes to adopt 
a new airworthiness directive (AD) that 
would be applicable to EMBRAER 
(Empresa Brasileira de Aeronautics 
S.A.) EMB-110 series airplanes. The 
proposed action wpuld require 
modifications to the rudder trim tab 
actuating system, reinforcement of the 
vertical stabilizer rear spar, repetitive 
inspections of the rudder trim tab 
actuating system for excessive free play, 
and modification if the free play 
exceeds established limits. The Federal 
Aviation Administration (FAA) has 
received numerous reports of vibration 
of the rudder trim tab actuating system 
on the affected airplanes. The actions 
specified in the proposed AD are 
intended to prevent severe vibration or 
loss of control of the airplane caused by 
excessive free play and lack of rigidity 
of the rudder trim tab actuating system. 
dates: Comments must be received on 
or before June 12,1992. 
addresses: Submit comments on the 
proposal in triplicate to the FAA. 

Central Regioa Office of the Assistant 
Chief Counsel, Attention: Rules Docket 
No. 92-CE-ll-AD, room 1558. 801 E. 

12th Street. Kansas City, Missouri 64106. 
Comments may be inspected at this 
location between 8 a.m. and 4 p.m., 
Monday through Friday, holidays 
excepted. 

Service information that is applicable 
to this AD may be obtained from 
EMBRAER, P.O. Box 343-CEP. 12.200 
Sao Jose dos Campos. Sao Paulo, Brazil: 


or EMBRAER Aircraft Corporation, 276 
SW 34th Street. Fort Lauderdale. Florida 
33315. This information also may be 
examined at the Rules Docket at the 
address above. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Curtis Jackson. Aerospace Engineer. 
Airframe Branch. Atlanta Aircraft 
Certification Office. 1669 Phoenix 
Parkway, suite 210C, Atlanta, Georgia 
30349: Telephone (404) 991-2910: 
Facsimile (404) 991-3606. 
SUPPLEMENTARY INFORMATION: 

Comments Invited 

Interested persons are invited to 
comment on this rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the Rules Docket number 
and be submitted in triplicate to the 
address specified above. All 
communications received on or before 
the closing date for comments will be 
considered, and this rule may be 
amended in light of the comments 
received Factual information that 
supports the commenter’s ideas and 
suggestions 19 extremely helpful in 
evaluating the effectiveness of the AD 
action and determining whether 
additional rulemaking action would be 
needed. Comments are specifically 
invited on the overall regulatory, 
economic, environmental, and energy 
aspects of the rule that might suggest a 
need to modify the rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report that 
summarizes each FAA-public contact 
concerned with the substance of this AD 
will be filed in the Rules Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket No. 92-CE-ll-AD. M The 
postcard will be date stamped and 
returned to the commenter. 

Availability of NPRMs 

Any person may obtain a copy of this 
NPRM by submitting a request to the 
FAA. Central Region, Office of the 
Assistant Chief Counsel, Attention: 

Rules Docket No. 92-CE-ll-AD. room 
1558, 601 E. 12th Street. Kansas City, 
Missouri 64106. 

Discussion 

The FAA has received numerous 
reports of vibration of the rudder trim 
tab actuating system on EMBRAER 
EMB-110 series airplanes. After 
extensive evaluation and analysis of the 


Incidents leading to these reports, the 
FAA has determined that EMBRAER 
EMB-110 series airplanes could 
experience excessive free play in the 
rudder trim tab actuating system and 
that a lack of rigidity exists in this 
system. This condition, if not detected 
and corrected, could result in severe 
vibration or loss of control of the 
airplane. 

EMBRAER has Issued Service Bulletin 
(SB) 110-027-0089. dated July 19.1991, 
which specifies Installation procedures 
for a new rudder trim tab actuator and 
reinforcements to the vertical stabilizer 
rear spar. This service bulletin also 
establishes a new free play limit. 

The affected airplane model is 
manufactured in Brazil and is type 
certificated for operation in the United 
States under the provisions of § 21.29 of 
the Federal Aviation Regulations and 
the applicable airworthiness agreement. 
The Centro Tecnico Aeroespacial (CTA) 
and the Departamento de Aviacio Civil 
(DAC). which are the airworthiness 
authorities for Brazil, issued CTA AD 
91-07-01 to require the modification and 
installations specified in EMBRAER SB 
110-027-0089. dated July 19,1991, in 
order to assure the airworthiness of 
these airplanes in Brazil. After 
examining the circumstances and 
reviewing all available information 
related to the incidents described above, 
the FAA has determined that AD action 
is necessary for products of this type 
design that are certificated for operation 
in the United States. 

Since this condition is likely to exist 
or develop in other EMBRAER EMB-110 
series airplanes of the same type design, 
the proposed AD would require (1) a 
modification to the rudder trim tab 
actuating system: (2) installation of 
reinforcements to the vertical stabilizer 
rear spar, repetitive inspections of the 
rudder trim tab actuating system for 
excessive free play; and (3) modification 
if free play exceeds 1.0 mm. The trim tab 
actuating system modification and the 
installations proposed by this AD would 
be accomplished in accordance with the 
instructions in EMBRAER SB 110-027- 
0089, dated July 19.1991. The free play 
inspection and possible free play 
modification would be accomplished in 
accordance with the applicable 
maintenance manual. 

The proposed modification changes 
the free play limit from 3.3 mm to 1.0 
mm. The proposed AD would also allow 
repetitive inspections of the trim tab 
actuating system for excessive free play 
with subsequent modification if free 
play exceeds 3.3 mm provided that (1) 
parts are unavailable and the operator 
has ordered the parts from the 
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manufacturer; and (2) the operator 
terminates the repetitive inspections and 
accomplishes the modification when 
parts become available. The 
modification procedures in the 
maintenance manual for the rudder trim 
tab actuating system if excessive free 
play exists would be the same whether 
the criteria is 1.0 mm or 3.3 mm. The 
only difference would be the magnitude 
of the free play. 

The FAA estimates that 84 airplanes 
in the U.S. registry would be affected by 
the proposed AD, that it would take 
approximately 32 hours per airplane to 
accomplish the proposed action, and 
that the average labor rate is 
approximately $55 an hour. Parts cost 
approximately $1,000 per airplane. 

Based on these figures, the total cost 
impact of the proposed AD on U.S. 
operators is estimated to be $231,840. 

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this proposal 
would not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this action (1) is not a “major 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26,1979); and (3) if 
promulgated, will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A copy of the draft 
regulatory evaluation prepared for this 
action has been placed in the Rules 
Docket. A copy of its may be obtained 
by contacting the Rules Docket at the 
location provided under the caption 
ADDRESSES. 

List of Subjects in 14 CFR Part 39 

Air transportation. Aircraft, Aviation 
safety, Safety. 

The Proposed Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
proposes to amend 14 CFR part 39 of the 
Federal Aviation Regulations as follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106(g); and 14 CFR 11.89. 

§39.13 (Amended) 

2 . Section 39.13 is amended by adding 
the following new airworthiness 
directive: 

EMBRAER: Docket No. 91-CE-82-AD. 

Applicability: EMB-110 Series airplanes 
(all serial numbers), certificated in any 
category. 

Compliance: Required as indicated, unless 
already accomplished. 

To prevent severe vibration or loss of 
control of the airplane caused by excessive 
free play and lack of rigidity of the rudder 
trim tab actuating system, accomplish the 
following: 

Note 1: The compliance times referenced in 
this AD take precedence over those cited in 
the referenced service information. 

(a) Within the next 500 hours time-in¬ 
service (TIS), modify the rudder trim tab 
actuating system and install reinforcements 
to the vertical stabilizer rear spar in 
accordance with the instructions and Figures 
1, 2, and 3 of EMBRAER Service Bulletin (SB) 
110-027-0089, dated July 19,1991. 

Note 2: EMBRAER SB 110-27-0089 specifies 
that the airplane should be modified in 
accordance with EMBRAER SB 110-27- 
0060—“Replacement of Spherical Bearings of 
Aileron and Rudder Trim Tab Control 
Systems Rod Ends”. This action is required 
for the affected airplanes by AD 87-01-05, 
Amendment 39-5490. 

(b) Within 300 hours TIS after 
accomplishing the modifications required by 
paragraph (a) of this AD, and thereafter at 
intervals not to exceed 300 hours TIS, inspect 
the rudder trim tab actuating system for 
excessive free play in accordance with the 
applicable maintenance manual. If free play 
exceeds 1.0 mm., prior to further flight, 
modify the rudder trim tab actuating system 
in accordance with the applicable 
maintenance manual. 

(c) If the parts required by paragraph (a) of 
this AD have been ordered, but are not 
available, within the initial 500 hours TIS 
required by paragraph (a) of this AD, 
accomplish the following: 

(1) Inspect the rudder trim tab actuating 
system for excessive free play in accordance 
with the applicable maintenance manual. 

(2) If free play exceeds 3.3 mm., prior to 
further flight, modify the rudder trim tab 
actuating system in accordance with the 
applicable maintenance manual. 

Note 3: The modification procedures in the 
maintenance manual for the rudder trim tab 
actuating system if excessive free play exists 
are the same whether the criteria is 1.0 mm or 
3.3 mm. The only difference is the magnitude 
of the free play. 

(3) Reinspect in accordance with 
paragraphs (c)(1) and (c)(2) of this AD at 
intervals not to exceed 100 hours TIS until the 
modifications required by paragraph (a) of 
this AD are accomplished, but not to exceed 
three 100-hour TIS repetitive inspection 
intervals. 

(4) When parts become available or 100 
hours TIS after the third repetitive inspection 


required by paragraph (c)(3) of this AD, 
whichever occurs first, prior to further flight, 
accomplish the modification required by 
paragraph (a) of this AD. 

(d) Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate the airplane to a location where the 
requirements of this AD can be 
accomplished. 

(e) An alternative method of compliance or 
adjustment of the initial or repetitive 
compliance times that provides an equivalent 
level of safety may be approved by the 
Manager. Atlanta Aircraft Certification 
Office, 1669 Phoenix Parkway, suite 210C, 
Atlanta. Georgia 30349. The request should 
be forwarded through an appropriate FAA 
Maintenance Inspector, who may add 
comments and then send it to the Manager, 
Atlanta Aircraft Certification Office. 

Note 4: Information concerning the 
existence of approved alternative methods of 
compliance with this AD. if any, may be 
obtained from the Atlanta Aircraft 
Certification Office. 

(f) All persons affected by this directive 
may obtain copies of the documents referred 
to herein upon request to EMBRAER, P.O. 

Box 343-CEP, 12.200 Sao Jose dos Campos, 
Sao Paulo, Brazil; or EMBRAER Aircraft 
Corporation. 276 SW 34th Street, Fort 
Lauderdale, Florida 33315. The service 
information may be examined at the FAA, 
Central Region, Office of the Assistant Chief 
Counsel, Room 1558, 601 E. 12th Street, 
Kansas City, Missouri 64106. 

Issued in Kansas City. Missouri, on March 
26,1992. 

Barry D. Clements, 

Manager. Small Airplane Directorate Aircraft 
Certification Service. 

[FR Doc. 92-7434 Filed 3-31-92; 8:45 am] 

BILLING CODE 4910-13-41 


DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

26 CFR Parts 1 and 602 

[INTL-941-86; INTL-656-87; INTL-704-87 

RIN 1545-AI33; RIN 1545-AC06; RIN 1545- 
AL35] 

Treatment of Shareholders of Certain 
Passive Foreign Investment 
Companies 

AGENCY: Internal Revenue Service, 
Treasury. 

action: Notice of proposed rulemaking. 

summary: This document contains 
proposed income tax regulations 
concerning the taxation of shareholders 
of certain passive foreign investment 
companies (PFICs) upon payment of 
distributions by such companies or upon 
disposition of the stock of such 
companies. These rules were enacted by 
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the Tax Reform Act of 1986. and 
amended by the Technical and 
Miscellaneous Act of 1988. 
dates: Written comments and requests 
for a public hearing must be received by 
July 30.1992. 

addresses: Send written comments and 
requests for a public hearing to Internal 
Revenue Service. P.O. Box 7604, Ben 
Franklin Station. Attention: 
CC:CORP:T:R (1NTL-656-87), room 5228. 
Washington, DC 20044. 

FOR FURTHER INFORMATION CONTACT: 

Gayle E. Novig of the Office of 
Associate Chief Counsel (International), 
within the Office of Chief Counsel, 
Internal Revenue Sendee. 1111 
Constitution Avenue, NW., Washington, 
DC 20224 (Attention: CC:CORP:T:R 
(INTL-656-87)) (202-377-9059. not a toll 
free number). 

SUPPLEMENTARY INFORMATION: 
Paperwork Reduction Act 

The collections of information 
contained in this notice of proposed 
rulemaking have been submitted to the 
Office of Management and Budget for 
review in accordance with the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3504 (h)). Comments on the 
collections of information should be sent 
to the Office of Management and 
Budget, Attention: Desk Officer for the 
Department of the Treasury, Office of 
Information and Regulatory Affairs, 
Washington. DC 20503. with copies to 
the Internal Revenue Service, Attention: 
IRS Reports Clearance Officer T:FP, 
Washington, DC 20224. 

The collections of information in these 
regulations are in 28 CFR 1.1291-l(i), 

1.1291- 2 (f)(2)(ii), 1.1291 ~3(e)(5)(iii), 

1.1291- 6(g), 1.1291—3(g), 1.1291-9(d). and 

1.1291- 10(2)(vii). The collections of 
information found in 26 CFR 1.1291-9(d) 
and 1.1291—10(d)(2)(vii) are also being 
published as temporary rules in the rules 
and regulations section of this issue of 
the Federal Register. This information is 
required by the Internal Revenue 
Service to identify PFICs and their 
shareholders, administer shareholder 
elections, verify amounts reported, and 
track transfers of stock of certain PFICs. 
The likely respondents and/or 
recordkeepers are individuals or 
households, business or other for-profit 
institutions, non-profit institutions, and 
small businesses or organizations. 

These estimates are an approximation 
of the average time expected to be 
necessary for a collection of 
information. They are based on such 
information as is available to the 
Internal Revenue Service. Individual 
respondents/recordkeepers may require 


greater or less time, depending on their 
particular circumstances. 

Estimated total annual reporting and/ 
or recordkeeping burden for filing Form 
8621 reported in OMB No. 1545-1002; 
31.680 hours. 

The estimated total annual burden per 
respondent/recordkeeper for the other 
requirements in this regulation in 8,750 
hours, with an estimated average of one 
hour. 

Estimated number of respondents 
and/or recordkeepers: 8,750. 

Estimated frequency of responses: 
Annually. 

Background 

This document contains proposed 
Income Tax Regulations (26 CFR part 1) 
under sections 1291,1293,1295. and 1297 
of the Internal Revenue Code of 1986. 
Thse provisions were added to the 
Internal Revenue Code of 1986 by 
section 1235 of the Tax Reform Act of 
1986 (Pub. L. 99-514,100 Stat. 2320), and 
amended by section 1012(p) of the 
Technical and Miscellaneous Revenue 
Act of 1988 (Pub. L 100-647.102 Stat. 
3342). With the exceptions of different 
effective dates for the rules concerning 
certain pledges of PFIC stock 
outstanding on the effective date of the 
statute (1.1291—3(d)(6)), and the mark-to- 
market election available to regulated 
investment companies (1.1291-8), these 
regulations are proposed to be effective 
April 1,1992. However, as sections 1291 
though 1297 of the Code are effective for 
taxable years of foreign corporations 
beginning after 1986, shareholders of 
PFICs are subject to those provisions 
with respect to transactions occuring 
during those taxable years. 

Explanation of Provisions 

Overview of Statute 

The Tax Reform Act of 1986, as 
amended by the Technical and 
Miscellaneous Revenue Act of 1988, 
established special rules for the taxation 
of U.S. persons that are shareholders of 
PFICs. For taxable years beginning after 
December 31,1986, a foreign corporation 
will be classified as a PFIC if either 75 
percent or more of its gross income for 
the taxable year is passive, or the 
average percentage of its assets (by 
value) for the taxable year that produce 
passive income or are held for the 
production of passive income is at least 
50 percent, subject to certain exceptions, 
passive income for these purposes 
generally is foreign personal holding 
income as defined in section 954(c) of 
the Internal Revenue Code of 1986. 

Sections 1291 through 1297 provide 
two different and sometimes 
overlapping sets of rules for taxing U.S. 


persons that are shareholders of a PFIC. 
In general, shareholders are subject to a 
specical tax regime under section 1291 
that applies to distributions by the PFIC 
and dispositions of PFIC stock. In the 
proposed regulations, if section 1291 
applies to a particular shareholder with 
respect to a PFIC, the PFTC is referred 
to as a section 1291 fund with respect to 
the shareholder. A significant 
consequence of being treated as a 
section 1291 fund is that the foreign 
corporation will continue to be treated 
as a PFIC. and therefore, the 
shareholder will continue to be subject 
to section 1291, even after the 
corporation ceases to satisfy either the 
income or the asset test for PFIC status 
under section 1296. 

Each shareholder, however, may elect 
under section 1295 to treat a PFIC as a 
qualified electing fund (QEF); if such an 
election is made, the shareholder will be 
taxed currently under section 1293 on its 
pro rata share of the earnings of the 
QEF. A shareholder that makes a QEF 
election may or may not continue to be 
subject to the special tax regime under 
section 1291. Stated differently, a PFIC 
that is a QEF with respect to a particular 
shareholder may or may not continue to 
be a section 1291 fund with respect to 
that shareholder. If the shareholder 
makes the QEF election for the foreign 
corporation's first taxable year as a 
PFIC that is included in the 
shareholder's holding period for the 
stock of the PFIC, section 1291 will not 
apply to the shareholder. If the 
shareholder makes the QEF election at a 
later time, but also makes an election 
under section 1291(d)(2) to purge the 
PFIC stock that it holds of its taint as a 
section 1291 fund, the shareholder will 
accelerate the application of section 
1291 to the PFIC stock that it holds, and 
section 1291 will not apply to the 
shareholder thereafter. In both cases, 
the proposed regulations refer to such a 
PFIC as a pedigreed QEF with respect to 
the electing shareholder, and the PFIC is 
not considered to be a section 1291 fund 
with respect to that shareholder. 

On the other hand, if the shareholder 
makes the QEF election at a later time 
and does not make a purging election, 
section 1291 will continue to apply to the 
shareholder notwithstanding the 
application of section 1293. The 
proposed regulations refer to such a 
PFIC as an unpedigreed QEF in respect 
of the shareholder. Because section 1291 
applies to the shareholder of an 
unpedigreed QEF, the QEF continues to 
be a section 1291 fund. 

Pursuant to section 1291. a U.S. person 
that is a shareholder of a section 1291 
fund pays tax and an interest charge on 
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receipt of certain distributions and upon 
disposition of stock of the section 1291 
fund. Under this rule, gain from a 
disposition or the portion of any 
distribution that is an excess 
distribution (defined in section 1291(b)) 
is treated as ordinary income earned 
ratably over the shareholder’s holding 
period of the stock of the section 1291 
fund. The portion allocated to the 
current year, and to years when the 
corporation was not a PFIC, are 
included in the shareholder’s gross 
income for the year of the distribution; 
the remainder is not included in gross 
income, but the shareholder must pay a 
deferred tax amount (defined in section 
1291(c)) with respect to that portion. The 
deferred tax amount is, in general, the 
amount of tax that would have been 
owed if the allocated amount had been 
included in income in the earlier year, 
plus interest. 

Section 1291(f) provides regulatory 
authority for taxing transfers of stock of 
a section 1291 fund notwithstanding an 
otherwise applicable nonrecognition 
provision of the Code or regulations. 
Accordingly, gifts, transfers at death, 
and exchanges of stock pursuant to 
nonrecognition provisions will be 
taxable to the extent provided in the 
regulations. 

Section 1297(a) provides attribution 
rules for determining whether a U.S. 
person is an indirect shareholder of a 
PFIC. Section 1297(b)(5) provides that, 
under regulations, a U.S. person treated 
as an indirect shareholder of a PFIC 
under section 1297(a) will be taxable on 
any distribution paid by the PFIC to the 
actual owner of the PFIC stock (indirect 
distributions), and on any disposition by 
the U.S. person or the actual owner if. as 
a result of the disposition, the U.S. 
person is no longer treated under section 
1297(a) as owning the stock of the PFIC 
(indirect disposition). 

Section 1297(d) grants authority to the 
Secretary to prescribe such regulations 
as may be necessary or appropriate to 
carry out the purposes of sections 1291 
through 1297. 

Explanation of Proposed Regulations 

Definitions and General Rules 

Section 1.1291-l(b) defines the terms 
PFIC. QEF, pedigreed QEF, unpedigreed 
QEF, nonqualified fund, and section 
1291 fund. As explained above, whether 
a corporation i9 a PFIC, QEF (pedigreed 
or unpedigreed), nonqualified fund, or 
section 1291 fund is determined on a 
shareholder by shareholder basis. In 
general, section 1291 and the proposed 
regulations under that section do not 
apply to determine the taxation of a 
shareholder of a pedigreed QEF with 


respect to a distribution paid by the 
pedigreed QEF or a disposition of its 
stock. 

It should be noted that the definition 
of the term nonqualified fund in the 
proposed regulations differs from the 
definition of the same term in the 
current Form 8621, Return by a 
Shareholder of a Passive Foreign 
Investment Company or Qualified 
Electing Fund. (In the form, the term has 
the same meaning as the term section 
1291 fund in the proposed regulations.) 
The form will be revised to eliminate 
this difference. 

Section 1.1291-l(b)(3), (4), and (5) 
define the terms prePFIC year, prior 
PFIC year, and current shareholder year, 
terms relevant to the determination of 
the tax consequences under section 1291 
of a distribution by, or a disposition of, a 
section 1291 fund. A prePFIC year is a 
taxable year (or portion thereof) of the 
shareholder included wholly or partly in 
the shareholder’s holding period, either 
before the shareholder became a United 
States person (within the meaning of 
section 7701(a)(30)). or before the 
section 1291 fund qualified as a PFIC. A 
prior PFIC year is a taxable year (or 
portion thereof), other than the current 
shareholder year, included in the 
shareholder's holding period during 
which the section 1291 fund was a PFIC. 
The term current shareholder year refers 
to the shareholder’s taxable year in 
which the taxable event occurs. 

The term shareholder includes any 
person that owns an equity interest in 
the PFIC directly or indirectly, as 
provided in 5 1.1291—1(b)(8). Section 
1.1291—1(b)(8) defines the term indirect 
shareholder as a U.S. person that 
indirectly owns stock of a PFIC, and 
provides attribution rules for ownership 
of a PFIC through a person other than an 
individual. 

Stock directly or indirectly owned by 
a U.S. person generally is not attributed 
to another U.S. person. However, 
pursuant to section 1297 (a) and (d), 
stock owned directly or indirectly by an 
S corporation or domestic partnership, 
trust or estate is treated as owned 
proportionately by its shareholders, 
partners or beneficiaries. Moreover, 
stock may be attributed through a 
domestic C corporation in some 
circumstances if, absent such 
attribution, the stock of a PFIC would 
not be treated as owned by any U.S. 
person. 

As described above, under the 
proposed regulations a beneficiary of a 
trust or estate is a shareholder of a 
proportionate amount of the PFIC stock 
owned directly or indirectly by the trust 
or estate. Comment is solicited whether 
different attribution rules, such as the 


indirect ownership rules in § 25.2701-6 
(relating to special valuation rules for 
purposes of estate and gift taxes), 
should be adopted for purposes of 
determining whether a beneficiary of a 
trust or estate is an indirect shareholder 
of a PFIC. 

Stock of a section 1291 fund owned 
directly or indirectly by a regulated 
investment company (RIC) or a real 
estate investment trust (REIT) is not 
attributed to the shareholders of the RIC 
or REIT. A RIC or REIT that is a 
shareholder of a section 1291 fund is 
taxable on direct or indirect 
distributions and dispositions. For a 
special mark-to-market rule applicable 
to RICs, see § 1.1291-6. 

Under section 1297(a)(4) and the 
regulations, a person that holds an 
option to acquire PFIC stock is treated 
as a shareholder of PFIC stock. Section 
1.1291-l(d) provides that such a person 
will be treated as a shareholder of a 
section 1291 fund subject to section 1291 
on a disposition (other than by exercise) 
of that option. For purposes of sections 
1291 through 1297, the holding period of 
stock of a PFIC acquired upon exercise 
of an option will include the period that 
the option was held. If the shareholder 
elects to treat the PFIC as a QEF, the 
PFIC will be an unpedigreed QEF 
because of teh PFIC years in the 
shareholder’s holding period 
attributable to the period the person 
held the option. The shareholder may 
make a section 1291(d)(2) election to 
purge those years from its holding 
period in order for the PFIC to be 
pedigreed QEF. 

In limited circumstances, an exempt 
organization that is a direct or indirect 
shareholder of a section 1291 fund may 
be subject to tax under section 1291 and 
these regulations. Section 1.1291-l(e) 
provides that an exempt organization 
will be taxable under section 1291 and 
the regulations with respect to a 
distribution from a section 1291 fund or 
a disposition of its stock if a dividend 
from that corporation would be taxable 
to the exempt organization pursuant to 
subchapter F. 

With certain exceptions, the general 
Code and regulatory rules apply for 
purposes of determining a shareholder’s 
holding period of PFIC stock. The 
proposed regulations also provide that 
generally, unless a shareholder 
previously held the stock directly, an 
indirect shareholder’s holding period of 
stock of a PFIC begins on the first day 
that ownership of the stock of the PFIC 
is attributed to the person under section 
1297(a). A shareholder will get a new 
holding period in the stock of a PFIC 
only after the shareholder recognizes all 
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the gain with respect to the stock. If 
stock of a section 1291 fund is acquired 
in a transaction to which section 1223(1) 
or 1223(2) applies, the character of the 
years in the shareholder’s tacked 
holding period as prePFIC or priorPFIC 
is determined by reference to the 
character of the holding period of the 
property transferred in the exchange 
(seciton 1223(1)) or received from the 
transferor (section 1223(2)). 

Section 1.1291-l(i) sets forth the 
annual reporting requirements of direct 
and indirect shareholders of all PFICs. 

Section 1.1291-2 — Taxation of Excess 
Distributions 

In general 

Section 1.1291-2 provides rules for 
taxing a direct or indirect shareholder of 
a section 1291 fund on a distribution by 
the fund. Section 1.1291—2(b) defines the 
term distribution for purposes of section 
1291. The term does not include a 
nontaxable distribution that qualifies 
under section 305(a) or 355(a). In 
addition, distributions that are treated 
as in exchange for stock, such as 
liquidation distributions and section 
302(a) redemptions, are not distributions 
to which 5 1.1291-2 applies. Those 
distributions are treated as dispositions 
subject to § 1.1291-3. 

The proposed regulations at § 1.1291- 
2(b)(3) provide that the shareholder has 
an excess distribution to the extent 
section 304(b)(2) treats the distribution 
as being paid out of the earnings and 
profits of an issuing corporation that is a 
section 1291 fund. In addition, the 
section 304 transaction will be a taxable 
disposition of stock of a sectin 1291 fund 
to the extent the shareholder’s interest 
in the issuing corporation that is a 
section 1291 fund is reduced as a result 
of the transaction. Finally, the 
regulations provide that an amount paid 
by an acquiring corporation that is a 
section 1291 fund will be an excess 
distribution. It is possible that there may 
be multiple taxation under these rules. 
Comments are therefore solicited about 
how to better coordinate sections 304 
and 1291. without permitting avoidance 
of section 1291. 

Section 1.1291-2(c) provides rules for 
determining the nonexcess distribution 
and the total excess distribution for the 
current shareholder year. These 
amounts are calculated on a per share 
basis without regard to the earnings and 
profits of the section 1291 fund. The total 
excess distribution is the amount by 
which the total distribution for the 
current shareholder year, with certain 
adjustments, exceeds the nonexcess 
distribution. The nonexcess distribution 
is defined as the portion of the total 


distribution that does not exceeed 125 
percent of the average of the 
distributions made with respect to the 
stock during the preceding three taxable 
years included in the shareholder’s 
holding period. For purposes of 
calculating the excess distribution, the 
portion of a prior year’s excess 
distribution that was not included in 
income (the portion subject to the 
deferred tax amount) is not considered a 
distribution made in a prior year. If the 
section 1291 fund makes more than one 
distribution during the current 
shareholder year, and there is a total 
excess distribution for the year, a 
ratable portion of each distribution is an 
excess distribution. 

Section 1.1291-2(c)(3)(ii) provides that 
the total excess distribution is zero in 
the taxable year of the shareholder in 
which the shareholder’s holding period 
begins. This rule applies only to 
distributions, and not to excess 
distributions arising from dispositions of 
section 1291 fund stock. 

The excess distribution is calculated 
using the U.S. dollar. In general, each 
distribution if a foreign currency is 
converted into U.S. dollars at the spot 
rate on the date of the distribution. 
However, if all relevant distributions 
have been made in a single foreign 
currency, the excess distribution is 
calculated in that currency and then 
converted into the U.S. dollar at the spot 
rate on the date of the current 
shareholder year distribution. 

The earnings and profits of a section 
1291 fund are generaly irrelevant for 
purposes of section 1291. For that 
reason, as stated above, the excess 
distribution is calculated without regard 
to the earnings and profits of the section 
1291 fund. If the earinings and profits 
can be calculated, the shareholder can 
avoid the interest charge and other 
disadvantages under section 1291 by 
making the QEF election. 

However, the earnings and profits of a 
section 1291 fund are relevant for 
purposes of claiming the foreign tax 
credit for deemed paid taxes and 
determining the taxation of a nonexcess 
distribution. For these purposes, 

§ 1.1291-2(e)(3) provides that earnings 
and profits are allocated proportionately 
between the nonexcess distribution and 
the total excess distribution. 

Special Rules 

Pursuant to proposed § 1.1291—2(b)(2), 
neither an inclusion of income under 
section 951(a) (1). 551(b) or 1293(a). nor 
an actual distribution of an amount 
previously taxed under one of those 
sections, is a distribution for purposes of 
section 1291. Accordingly, an inclusion 
in income sections 951, 551. or 1293 is 


neither subject to section 1291 in the 
year of inclusion nor treated as a 
distribution made in a prior year when 
calculating a nonexcess distribution. In 
addition, distributions of previously 
taxed amounts are not taken into 
account when calculating the nonexcess 
distribution. Therefore, the total 
distribution for the current year is first 
reduced by the amount that is not 
included in gross income by reason of 
section 959, 551(d), or 1293(c). In 
developing these rules, treatment of 
inclusions in income under sections 951, 
551, or 1293 in prior years as 
distributions was considered. However, 
such a rule was not adopted because 
such amounts were not subject to 
section 1291 in the year of inclusion. 

Proposed regulation § 1.1291—2(d)(l) 
provides that, for purposes of 
calculating the average of distributions 
made during the preceding three taxable 
years, a shareholder whose holding 
period begins after the first day of the 
shareholder’s taxable year may take 
into account distributions paid during 
that year but before the shareholder's 
holding period began. Consideration 
was given to other methods of 
annualizing distributions (for example, 
extrapolation from distributions actually 
received), but such methods were 
rejected because they tended to produce 
distorted results. 

Pursuant to section 1291(b)(3)(G). 

§ 1.1291—2(d)(5) provides rules for 
adjusting an excess distribution 
received by a trust that is entitled to 
deduct the amount of its fixed annual 
charitable obligation from gross income 
under section 642(c). 

The proposed regulations at § 1.1291- 
2 (d)(6) provide a rule for calculating the 
excess distribution in a taxable year of 
the shareholder during which the foreign 
corporation was a PFIC for only part of 
that year. Under this rule, all 
distributions paid during the year with 
respect to the stock owned or treated as 
owned by the shareholder are taken into 
account for purposes of calculating the 
excess distribution, but only those 
distributions made after the foreign 
corporation became a PFIC are taxed 
under section-1291. 

Taxation of a Distribution 

Section 1.1291-2(e) provides the rules 
for the taxation of a nonexcess 
distribution and an excess distribution. 

A nonexcess distribution is taxed 
according to the general rules applicable 
to corporate distributions. To determine 
the taxation of an excess distribution, 
the excess distribution is allocated pro 
rata to each day in the shareholder’s 
holding period (treated as ending on the 
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date of the distribution) without regard 
to whether the corporation actually 
derived earnings and profits during the 
years to which the excess distribution is 
allocated. 

The portions of an excess distribution 
allocated to the current shareholder 
year and to the prePFIC years are 
included in the sharholder’s ordinary 
income and are not subject to the 
deferred tax amount. The portions of an 
excess distribution allocated to the prior 
PFIC years are not included, or treated 
as included, in gross income for any 
purpose. Therefore, any losses in the 
current shareholder year or prior years 
may not offset the portions of an excess 
distribution allocated to the prior PFIC 
years. The amounts allocated to prior 
PFIC years are subject to the deferred 
tax amount, determined under 5 1.1291- 
4. which includes an interest charge. 

Indirect Distributions 

An indirect distribution is a 
distribution by a section 1291 fund to the 
actual shareholder of stock of a section 
1291 fund that a shareholder is 
considered to own under § 1.1291- 
1 (b)(8). Generally, a shareholder is 
taxable on its pro rata share of the total 
distribution paid by the section 1291 
fund. The nonexcess distribution and 
total excess distribution are calculated 
at the indirect shareholder level. 

The proposed regulations provide an 
exception to the general rule that all 
indirect distributions are taxable. A 
shareholder is not taxable on an indirect 
distribution paid by a section 1291 fund 
to its sole shareholder that is a section 
1291 fund owned directly by the 
shareholder, provided the distributing 
fund has distributed all its earnings each 
year included in the shareholder’s 
holding period of the distributing fund. 
Comment is solicited on whether there 
are additional circumstances in which 
an indirect shareholder of a section 1291 
fund should not be taxed on 
distributions by, or dispositions of the 
stock of. a section 1291 fund. 

The proposed regulations require 
partnerships and S corporations to 
provide information to their partners 
and shareholders. This information is 
intended to assist the indirect 
shareholders in calculating their excess 
distributions. Information reporting 
obligations of trusts and estates are 
reserved. 

Other than the guidance provided in 
§ 1.1291—2(f)(6) (adjustments for trusts 
permitted to take the section 642(c) 
deduction) § 1.1291-6(d)(3) (section 
643(e)(3) election), the regulations do not 
provide explicit rules for determining 
the tax consequences to a trust or estate 
(or a beneficiary thereof) that directly or 


indirectly owns stock of a section 1291 
fund. Until such rules are issued, the 
shareholder must apply the PFIC rules 
and subchapter J in a reasonable 
manner that triggers or preserves the 
interest charge. Comments are invited 
about the manner in which excess 
distributions paid with respect to stock 
directly or indirectly owned by trusts or 
estates should be taxed under section 
1291. 

Dispositions of Stock of Section 1291 
Funds 

Section 1.1291-3 provides general 
rules for determining the tax 
consequences of transfers of stock of 
section 1291 funds. Unless otherwise 
provided, gain recognized on a direct or 
indirect disposition of a share of stock 
of a section 1291 fund is taxed as an 
excess distribution in the manner 
provided in § 1.1291-2(e)(2). 

A loss that is recognized on the 
disposition of a share of stock of a 
section 1291 fund does not offset the 
gain recognized on another share. The 
general rules applicable to losses 
recognized on a disposition of stock 
apply to losses realized and recognized 
on the disposition of stock of a section 
1291 fund. 

Definition of Disposition 

Section 1.1291-3(b)(l) defines the term 
disposition for purposes of section 1291. 
A disposition includes a gift, a transfer 
by reason of death, and a transfer that 
qualifies for nonrecognition treatment 
under another provision of the Code. 
Paragraphs (b)(2) and (d) of proposed 
§ 1.1291-3 contain special rules 
providing that the change of residence 
or citizenship status of a U.S. resident 
alien or citizen to nonresident alien 
status, and a pledge of section 1291 fund 
stock constitute dispositions. Under 
§ 1291-3 (c). (d), and (e), dispositions of 
stock of a section 1291 fund are 
generally taxable unless an exception 
applies. 

Indirect Dispositions 

An indirect disposition includes a 
disposition of the stock of a section 1291 
fund by its actual owner and a 
disposition by the indirect shareholder 
or other person of any interest in a 
person if by virture of such interest a 
U.S. person is treated as an owner of the 
stock of the section 1291 fund. The 
former rule applies without regard to 
whether the disposition reduces or 
terminates the shareholder’s interest in 
the PFIC. The later rule, however, does 
not apply if the transaction does not 
affect the shareholder’s interest in the 
PFIC or the actual owner’s basis in the 
PFIC. The proposed regulations also 


provide that an indirect disposition 
includes a transaction that reduces or 
eliminates the indirect shareholder’s 
interest in the PFIC 

The scope of the indirect disposition 
rules in the proposed regulations is 
broader than the scope of the rule in 
section 1297(b)(5). The rules have been 
expanded under the authority of section 
1297(d) to prevent avoidance of section 
1291 (for example, through transactions 
between affiliated foreign companies). 

In the case of an indirect disposition, 
the gain that is treated as an excess 
distribution to the indirect shareholder 
is the shareholder’s proportionate share 
of the actual owner’s gain with respect 
to the stock of the fund (whether or not 
such gain is realized by the actual 
owner). Thus, the amount taxable to the 
indirect shareholder is determined 
without regard to the amount the 
shareholder would recognize on a 
disposition of the interest through which 
the shareholder is considered to own the 
stock of the section 1291 fund. 

Generally, the excess distribution is 
allocated over the indirect shareholder’s 
holding period. However, § 1.1291- 
l(h)(4)(iii) provides that an S 
corporation shareholder uses the 
holding period of the S corporation if the 
S corporation directly or indirectly 
owned the stock of the PFIC prior to its 
election under section 1362. In addition, 
the deferred tax amount owed by the S 
corporation shareholders is calculated 
using the applicable rate of tax under 
section 1, even for years during which 
the S corporation was a C corporation 
that are included in the shareholders* 
holding period, pursuant to § 1.1291- 
4(c)(2). 

The S corporation also may be 
taxable on a disposition of section 1291 
fund stock as provided in section 1374. If 
the S corporation pays built-in gain tax 
pursuant to section 1374 on the 
disposition of the section 1291 fund, the 
S corporation shareholders’ excess 
distribution, pursuant to section 
1366(f)(2), does not include the built-in 
gain tax paid by the S corporation. 
However, the proposed regulations 
provide that the section 1366(f)(2) 
deduction is disregarded when 
calculating the aggregate amount of 
interest under section 1291(c)(3). 

Transfers With a Consolidated Group 

Proposed regulation § 1.1291-3(f) 
provides a special rule for transfers of 
stock of a section 1291 fund between 
members of a consolidated return group. 
Comments are solicited on how to 
coordinate this rule with the 
consolidated return regulations. 
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Installment Sales 

Section 1.1291-3(g) provides rules for 
applying section 1291 to installment 
sales of section 1291 fund stock. The 
gain portion of each installment is an 
excess distribution. For purposes of 
allocating each excess distribution 
under § 1.1291-2(e), the holding period 
of the transferred stock is treated as 
ending on the date the installment 
payment is received. A deferred tax 
amount is owed for each installment 
received. This rule applies section 
1291(a)(3), which provides that the 
holding period ends on the date of each 
excess distribution. 

Coordination With Sections 1246 and 
1248 

Section 1.1291—3(i) provides that 
neither section 1248 nor section 1248 
applies to the disposition of stock of a 
section 1291 fund. However, as provided 
in § 1.1291-5(e). a shareholder may 
calculate a foreign tax credit on a 
disposition of stock of a section 1291 
fund taking into account the indirect 
foreign tax credits to which the 
shareholder would have been entitled if 
section 1248 would have applied to the 
disposition of the section 1291 fund 
stock but for section 1291. 

Deferred Tax Amount 

Section 1.1291-4 provides the rules for 
determining the deferred tax amount. 

The tax deferred tax amount is 
calculated with respect to that portion of 
the excess distribution that is allocated 
to prior PFIC years and not included in 
income. It is the sum of the aggregate 
increases in taxes and the aggregate 
amount of interest determined with 
respect to the increases in taxes. 

An increase in tax is calculated for 
each portion of an excess distribution 
allocated to a prior PFIC year. It is the 
product of the portion of the excess 
distribution allocated to a prior PFIC 
year and the highest rate of tax in effect 
in that prior year under section 1 or 11. 
as applicable. The aggregate increases 
in taxes are the sum of all increases in 
tax calculated with respect to an excess 
distirubtion. The aggregate increases in 
taxes are additional taxes owed in the 
current shareholder year regardless of 
the shareholder’s tax position in that 
year or any of the prior PFIC years. 
Therefore, if unpaid, they will result in 
penalties and interest in the same 
manner as other taxes on income. 

The aggregate amount of interest, the 
interest charge component of the 
deferred tax amount, is interest under 
section 6601 for the underpayment of 
tax. Interest is owed on each increase in 
tax calculated for a prior PFIC year 


(reduced by foreign tax credits pursuant 
to § 1.1291-5) as if the portion of the 
excess distribution allocated to that 
prior PFIC year was distributed in that 
year but the tax thereon was not paid 
until the return due date for the current 
shareholder year. The interest charge is 
calculated, using the rates and method 
provided in section 6621, for the period 
beginning on the due date (without 
regard to extensions) for the 
shareholder’s return for the prior PFIC 
year, and ending on the due date 
(without regard to extensions) for the 
shareholder's return for the current 
shareholder year. 

Coordination With the Foreign Tax 
Credit Rules 

Section 1.1291-5 provides the steps for 
determining the foreign tax credit a 
shareholder may claim against the 
increases in tax on an excess 
distribution, including in certain cases 
the excess distribution on a disposition 
of stock of a section 1291 fund. The 
foreign tax credit under these steps is 
determined separately for distributions 
received from different section 1291 
funds and for each excess distribution. 
Excess foreign tax credits calculated 
with respect to an increase in tax may 
not be used to offset any other increase 
in tax or any other federal income tax. 
The calculation of the foreign tax credit 
for foreign taxes paid on the portion of 
the excess distribution subject to the 
deferred tax amount is separate from 
the calculation of the credit for other 
foreign taxes paid during the current 
shareholder year. 

Nonrecognition Transfers of Stock of 
Section 1291 Funds 

In General 

Section 1.1291-6 provides rules for the 
recognition of gain by a shareholder on 
a direct or indirect disposition of stock 
of a section 1291 fund that results from a 
transaction in which, but for section 
1291(0. there would not be full 
recognition of gain. The general rule of 
§ 1.1291-6 is that the U.S. person 
recognizes gain unless an exception set 
forth in § 1.1291-6(c) applies. Gain from 
the disposition therefore is generally 
recognized and taxed as an excess 
distribution notwithstanding any other 
provision of the Code or regulations. 

Exceptions to the Gain Recognition Rule 

Generally, a shareholder will not be 
required to recognize gain if the 
shareholder receives a direct or indirect 
interest of equivalent value in a PFIC in 
exchange for the PFIC stock transferred. 
In addition, a shareholder will not be 
required to recognize gain if, 


immediately after the transfer, the 
transferred stock is owned by a U.S. 
person (the U.S. transferee) that will be 
taxed under section 1291 on subsequent 
distributions and dispositions of the 
transferred stock, provided the U.S. 
transferee’s adjusted basis in the stock 
is less than or equal to the shareholder’s 
basis, and the U.S. transferee’s holding 
period of the stock is at least as long as 
the shareholder’s holding period. 

Nothing in § 1.1291-6 is to be 
interpreted as overriding any other 
provision of the Code or regulations 
requiring recognition of gain or loss. If, 
under § 1.1291-6(c), an exception to the 
gain recognition rule applies to a 
transfer that is taxable under another 
provision, such as section 367 and the 
regulations under that section, the gain 
is taxable as a distribution or 
disposition, as appropriate, under 
section 1291. Section 1.1291-6 also does 
not require or permit the recognition of 
loss unless the loss is recognized under 
another section of the Code or 
regulations. 

Basis and Holding Period Rules 

If gain is recognized under the gain 
recognition rule of § 1.1291-6, the basis 
of the transferred stock and the basis of 
any stock received in exchange therefor 
are increased by the amount of gain 
recognized. If all gain realized is 
recognized, the holding period of such 
stock begins on the day after the 
transfer. If a shareholder realizes a loss 
on a transfer to which the gain 
recognition rule would have applied had 
a gain been realized, the shareholder 
does not recognize the loss, but the 
shareholder’s holding period begins on 
the day after the transfer. If stock is 
transferred at death to a U.S. person and 
gain is not recognized, the basi9 of the 
transferred stock is the lower of the fair 
market value or adjusted basis of the 
transferred stock in the hands of the 
decedent shareholder on the date of 
death. The U.S. beneficiary’s holding 
period of that stock includes the period 
the decedent held the stock. The days in 
the holding period of stock received by a 
shareholder or transferee in a transfer 
to which an exception to the gain 
recognition rule applies retain the PFIC 
character those days had with respect to 
the stock transferred. 

Mark-to-Market Election by a Regulated 
Investment Company 

In General 

Section 1.1291-8 of the proposed 
regulations permits a RIC to make a 
mark-to-market election with respect to 
the stock of section 1291 funds of which 
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it is a direct or indirect shareholder. 
Because RICs in many instances have 
not been able to obtain the information 
necessary to make the QEF election 
under section 1295, the election under 
§ 1.1291-6 is needed as a means to 
coordinate the rules of section 1291 with 
the rules of sections 851 through 855. 

The deferred tax amount generally 
will be avoided with respect to stock of 
section 1291 funds because stock that 
was marked to market at the end of a 
year get a new holding period at the 
beginning of the following year. Any 
excess distribtuion with respect to stock 
subject to the election thereafter will be 
allocated under § 1.1291-2(e)(2) only to 
days in the current year. 

Nothing in the proposed regulation 
precludes a RIC from electing under 
section 1295 to treat as a QEF a section 
1291 whose stock was previously 
marked to market under § 1.1291-8. 

Scope 

The mark-to-market election is only 
available to a RIC that is either an open- 
end RIC or a closed-end RIC that 
determines and publishes weekly its net 
asset value. In such cases, the election 
will apply to all section 1291 fund stock 
of which the RIC is a shareholder. 
Comment is solicited on whether, and 
how, the election should be extended to 
other RICs. 

Effect of the Election 

The election applies to the year in 
which made and to each succeeding 
year unless revoked with the consent of 
the Commissioner. At the end of each of 
the RIC’s taxable years to which the 
election applies, the RIC recognizes, on 
a share-by-share basis, the amount by 
which the fair market value of the 
section 1291 fund stock exceeds its 
adjusted basis. No loss may be 
recognized as a result of making the 
election. The holding period of stock 
that was marked to market, including 
stock of a section 1291 fund with respect 
to which there was no mark-to-market 
gain, begins on the First day of each 
taxable year of the RIC. The proposed 
regulations also provide for basis 
adjustments to avoid double taxation of 
the mark-to-market gain. 

Except as provided in § 1.1291-8, the 
election otherwise has no effect on the 
manner in which a distribution by a 
section 1291 fund or a disposition of its 
stock is taxed to the electing RIC. 
Accordingly, distributions by a section 
1291 fund will be taxable to the RIC 
pursuant to the general rules of the 
proposed regulations. Similarly, gain 
from the disposition of stock of the 
section 1291 fund will be treated as an 
excess distribution. 


The proposed regulations provide a 
transition rule pursuant to which a RIC 
that makes the mark-to-market election 
in the first taxable year ending after 
[INSERT DATE THIS DOCUMENT IS 
PUBLISHED AS FINAL REGULATIONS] 
must include as ordinary income in that 
year all appreciation in the section 1291 
stock as of the beginning of that year 
and pay a nondeductible interest charge. 
In addition, if the RIC failed to make a 
mark-to-market election in a prior year 
because it reasonably believed that it 
was not a shareholder of a section 1291 
fund or did not apply a previously made 
election to a corporation because it 
reasonably believed that the corporation 
was not a section 1291 fund, the 
proposed regulations permit the RIC to 
elect to recognize the mark-to-market 
gains for the prior years with respect to 
the discovered stock in the year of 
discovery. All the mark-to-market gains 
is included in income in the year of 
discovery, subject to a nondeductible 
interest charge. 

Although the objective of the mark-to- 
market election is to eliminate the RIC’s 
liability for the deferred tax amount, the 
RIC may nevertheless owe such tax in 
the first year in which the election 
applies with respect to stock with a 
holding period that includes a prior PFIC 
year if it did not make the election in the 
First year in which it is permitted to do 
so. In that case, the transition rule will 
not apply to the RIC if it makes the 
election in a subsequent year, any gain 
recognized will be allocated over the 
entire holding period, triggering the 
deferred tax amount. Similarly, if the 
RIC does not elect the remedy in 
§ 1.1291-8(e) of the proposed regulations 
in the year of discovery, the RIC may be 
liable for the deferred tax amount 
arising from excess distributions wilh 
respect to the discovered stock. 

Purging Elections 

Deemed Dividend Election 

Section 1.1291-9 specifies the time and 
manner for making the election under 
section 1291(d)(2)(B). This election may 
be made by a U.S. person that is a direct 
or indirect shareholder of an 
unpedigreed QEF that also is a CFC. A 
shareholder that makes the section 
1291(d)(2)(B) election is treated as 
receiving a dividend on the First day of 
its taxable year in which it makes the 
QEF election (qualification date). 

The fact that the qualification date 
falls on a day other than the first day of 
the CFC’s first taxable year as a QEF 
will have no effect on the amount that 
the shareholder must include in income 
pursuant to section 1293(a) for that First 
QEF year. As provided in section 1293, 


the shareholder includes in income its 
pro rata share of the ordinary earnings 
and net capital gain of the QEF for the 
taxable year of the QEF that ends during 
the shareholder’s taxable year. 

However, the amount of the deemed 
dividend will not include the portion of 
the current earnings that the shareholder 
demonstrates are included in the 
shareholder’s income that year under 
section 1293(a). 

Section 1.1291—9(h)(2) provides that a 
shareholder may not make the deemed 
dividend election of section 
1291(d)(2)(B) if the CFC will not qualify 
as a PFIC under section 1296(a) for the 
first taxable year for which the QEF 
election was made. In that case, the 
shareholder of an unpedigreed QEF that 
no longer qualifies as a PF'IC under 
section 1296(a) may make only the 
deemed sale election provided in section 
1297(b)(1) and § 1.1297-3T. 

Deemed Sale Election 

The proposed regulations differ from 
§ 1.1291-10, as proposed, in two 
significant respects. First, the proposed 
regulations change the qualification date 
for deemed sale elections make after 
May 1 , 1992. This change is consistent 
with the definition of qualification date 
for the deemed dividend election 
described above. 

Secondly, the proposed regulations 
clarify the amount of gain a shareholder 
recognizes when it makes a deemed sale 
election with respect to a PFIC of which 
it is an indirect shareholder. An indirect 
shareholder recognizes the amount of 
gain the actual shareholder of the stock 
would realize if the actual owner sold or 
otherwise disposed of the PFIC stock 
that the shareholder is considered to 
own. 

Section 1293 

Proposed § 1.1293-l(a) provides that 
section 1293 applies to pedigreed QEF 
shareholders only with respect to 
taxable years of the QEF in which the 
QEF satisfies either the income test or 
the asset test of section 1296(a). The 
proposed regulation also provides that if 
the PFIC is an unpedigreed QEF with 
respect to the shareholder, section 1293 
applies to the shareholder in all years 
that the PFIC is a section 1291 fund, 
including those years in which the 
corporation does not satisfy either the 
income or asset test. 

Application of Section 1295 Election 

Section 1.1295-1 of the proposed 
regulations provides specific rules 
concerning the application of the section 
1295 election to the electing shareholder, 
transferees of the shareholder, stock 
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acquired after the election was made, 
stock received in exchange for the QEF 
stock, and corporations that are 
successors of QEFs. The proposed 
regulations, however, do not provide 
guidance for making the section 1295 
election. Until publication of regulations 
providing such guidance, taxpayers 
wishing to make the section 1295 
election may continue to rely on Notice 
88-125,1988-2 C.B. 535. 

The QEF election applies only to the 
shareholder that makes the election and 
not to any other shareholder of the PF1C 
or to a transferee of the QEF stock. 
Furthermore, the QEF election only 
applies to the corporation for which the 
shareholder makes the election and not 
to a successor corporation. 

Nevertheless, proposed regulation 
§ 1.1295—l(b)(2)(i) permits a shareholder 
who transferred stock of a QEF in a 
nonrecognition transaction before a 
certain date to make a retroactive 
section 1295 election to treat the 
successor corporation as a QEF. 

Distributions Described in Section 
367(e) 

The proposed regulations amend 
proposed §§ I.367(e)-{1) and 1.367(e}-2 
to provide that § 1.1291-3 and, in certain 
cases, § 1.1291-8 apply to determine the 
taxation of distributions of stock of a 
section 1291 fund described in section 
367(e) (1) and (2). The proposed 
regulations also amend proposed 
5 1.367(e)—2(c)(3)(iv) to cross-reference 
to the rule that provides that the 
liquidation of a section 1291 fund may 
be an indirect disposition taxable to the 
indirect shareholder. 

Effective Dates 

Proposed § 1.1291-l(j) provides that, 
with certain exceptions, the regulations 
are effective April 1,1992. Although the 
regulations are proposed to be effective 
prospectively, sections 1291 through 
1297 are nevertheless effective for 
taxable years of foreign corporations 
beginning after December 31,1900. 
Shareholders of corporations that 
qualified as PFICs after that date 
therefore must apply the statute in 
determining the tax consequences of 
distributions by section 1291 funds and 
dispositions of stock of section 1291 
funds that were effected before the 
effective date of the proposed 
regulations. Such shareholders must 
apply reasonable interpretations of the 
Code. The Department of the Treasury 
and the Internal Revenue Service regard 
these regulations as a reasonable 
interpretation of the Code. 

Certain provisions of the proposed 
regulations have other effective dates. 
Section 1.1291-3(d)(6) of the proposed 


regulations, which concerns pledges of 
PF1C stock outstanding on the effective 
date of the statute, will be effective 
retroactively to taxable years of PFICs 
beginning after December 31,1986. 
Section 1.1291-8 permits regulated 
investment companies to make a 
market-to-market election with respect 
to their section 1291 fund stock in 
taxable years ending after [ INSERT 
DA TE THIS DOCUMENT IS 
PUBLISHED AS A FINAL 
REGULATION]. 

Special Analyses 

It has been determined that these 
proposed rules are not major rules as 
defined in Executive Order 12291. 
Therefore, a Regulatory Impact Analysis 
is not required. It has also been 
determined that section 553(b) of the 
Administrative Procedure Act (5 U.S.C. 
chapter 5) and the Regulatory Flexibility 
Act (5 U.S.C. chapter 6) do not apply to 
these regulations, and, therefore, an 
initial Regulatory Flexibility Analysis is 
not required. Pursuant to section 7805(f) 
of the Internal Revenue Code, these 
regulations will be submitted to the 
Chief Counsel for Advocacy of the Small 
Business Administration for comment on 
their impact on small business. 

Comments and Request for a Public 
Hearing 

Before adopting these proposed 
regulations, consideration will be given 
to any written comments that are 
submitted timely (preferably a signed 
original and eight copies) to the Internal 
Revenue Service. All comments will be 
available for public inspection and 
copying. A public hearing will be held 
upon written request by any person who 
submits written comments as prescribed 
in the proposed rules. Notice of the time 
and place for the hearing will be 
published in the Federal Register. 

Drafting Information 

The principal author of these 
proposed regulations is Gayle E. Novig 
of the Office of Associate Chief Counsel 
(International), within the Office of 
Chief Counsel, Internal Revenue 
Service. Other personnel from the IRS 
and Treasury Department participated 
in developing the regulations. 

List of Subjects 

26 CFR 1.361-1 through 1.367(3)-2T 

Income taxes, Reporting and 
recordkeeping requirements. 

26 CFR 1.1231-1 through 1 . 1297-3T 

Income taxes. 


26 CFR Part 602 

Reporting and recordkeeping 
requirements. 

Proposed Amendments to the 
Regulations 

Accordingly. 26 CFR part 1 is 
proposed to be amended as follows: 

PART 1—INCOME TAX; TAXABLE 
YEARS BEGINNING AFTER 
DECEMBER 31, 1953 

Paragraph 1. The authority citation for 
part 1 is amended by adding the 
following citation: 

Authority: Sec. 7805, 68A Stat. 917; 28 
U.S.C. 7805 * • * Sections 1.1291-1 through 
1.1291-10 also issued under the authority of 
20 U.S.C. 446, 26 U.S.C. 1291 (a) through (g), 

26 U.S.C. 1293(a). 26 U.S.C. 1295 (a) through 
(b). and 26 U.S.C. 1297 (a) through (d). * * * 

Par. 2. Section 1.387(e)-lT is amended 
by adding the text of paragraph (d)(4) to 
read as follows: 

§ 1.367(e)-IT Distributions described In 
section 367(e)(1) (temporary). 
***** 

(d) * * * 

(4) Distribution of stock of a passive 
foreign investment company. With 
respect to a distribution that results in a 
disposition of stock of a PF1C that is a 
section 1291 fund within the meaning of 
§ 1.1291-l(b)(2)(v), see § 1.1291-3. For 
the rule that section 1291 does not apply 
to a distribution of stock of a PFIC that 
is a pedigreed QEF within the meaning 
of § 1.1291—l(b)(2)(ii), see 5 1.1291-(c)(l). 
***** 

Par. 3. Section 1.367 (e)-2T is amended 
by adding the text of paragraphs 
(b)(3)(iv) and (c)(3)(iv) to read as 
follows: 

§ 1.367(e)-2T Distributions described In 
section 367(e)(2) (temporary). 


(b) 

(3) * * * 

(iv) Distribution of stock of a passive 
foreign investment company. With 
respect to a distribution that results in a 
disposition of stock of a PFIC that is a 
section 1291 fund, see § 1.1291-3. For the 
rule that section 1291 does not apply to 
a distribution of stock of a PFIC that is a 
pedigreed QEF. see § 1.1291-1 (c)(1). 
***** 

(c) • * * 

(3) * • * 

(iv) Distribution of stock of a passive 
foreign investment company . With 
respect to distribution that results in an 
indirect disposition of stock of a PFIC 
that is a section 1291 fund, see 
§§ 1.1291-3 and 1.1291-8. For the rule 
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that section 1291 does not apply to a 
distribution of stock of a PF1C that is a 
pedigreed QEF, see § 1.1291-1(c)(1). 

• • • • * 

Par. 4. Section 1.1291-0 is added to 
read as follows: 

§ 1.1291-0 Passive foreign investment 
companies—Table of contents. 

This paragraph contains a listing of 
the major headings in §§ 1.1291-1 
through 1.1291-10.1.1293-1,1.1294-1, 
1.1295-1 and 1.1297-3 

§ 1.1291-1 Taxation of U.S. persons that are 
shareholders of section 1291 funds. 

(a) In general. 

(b) Definitions. 

(1) PFIC. 

(1) In general. 

(ii) PFIC characterization continued. 

(2) Types of PFICs. 

(i) QEF. 

(ii) Pedigreed QEF. 

(iii) Unpedigreed QEF. 

(iv) Nonqualified fund. 

(v) Section 1291 fund. 

(3) PrePFIC year and day. 

(4) Prior PFIC year and day. 

(5) Current shareholder year. 

(6) Stock. 

(7) Shareholder. 

(8) Indirect shareholder. 

(i) In general. 

(ii) Ownership through a corporation. 

(A) Ownership through a nonPFIC. 

(B) Ownership through a PFIC. 

(C) Ownership through a domestic 
corporation. 

(iii) Ownership through pass-through 
entities. 

(A) Partnerships. 

(B) S corporations. 

(C) Estates and trusts. 

(c) Coordination with QEF rules. 

(1) Pedigreed QEFs. 

(2) Unpedigreed QEFs. 

(d) Option holder as shareholder. 

(e) Exempt organization as shareholder. 

(f) Excess distribution from sources within 
Puerto Rico. 

(g) Regulated investment companies and 
real estate investment trusts. 

(h) Holding period. 

(1) In general. 

(2) Stock acquired from U.S. decedent or 
domestic estate. 

(3) Stock acquired upon exercise of option. 

(4) Stock owmed directly and indirectly. 

(i) In general. 

(ii) Examples. 

(iii) Section 1291 fund stock held by former 
C corporation. 

(5) New holding period. 

(8) Stock transferred to a member of a 
consolidated return group. 

(7) PFIC character of holding period. 

(i) In general. 

(ii) Anti-avoidance rule. 

(i) Annual reporting requirements. 

(j) Effective date. 

(1) In general. 

(2) Section 1.1291-3(d)(6). 

(3) Section 1.1291-8. 


§ 1.1291 -2 Taxation of distributions by 
section 1291 funds . 

(a) In general. 

(b) Distribution. 

(1) In general. 

(2) Coordination with current inclusion 
rules. 

(i) Deemed dividend or income inclusions; 
distributions of previously taxed amounts. 

(ii) Other rules. 

(3) Section 304 transactions. 

(i) In general. 

(ii) Limitation. (Reserved) 

(c) Excess distribution and nonexcess 
distribution. 

(1) Excess distribution. 

(2) Nonexcess distribution. 

(i) In general. 

(ii) Amount not included in income. 

(iii) Distributions received by predecessors. 

(3) Total excess distribution. 

(i) In general. 

(ii) Exception. 

(4) Ratable portion. 

(d) Special rules. 

(1) Stock acquired during the year. 

(2) Calculations for shares with same 
holding period. 

(3) Effect of nontaxable distribution or 
exchange. 

(i) Tax-free distributions of stock. 

(ii) Nontaxable exchange of stock. 

(iii) Example. 

(4) Distributions in a foreign currency. 

(i) In general. 

(ii) Exception. 

(5) Adjustments for section 642(c) 
charitable deduction. 

(1) In general. 

(ii) Exception. 

(iii) Adjustments. 

(A) Corpus consisting only of section 1291 
fund stock. 

(B) Corpus consisting of section 1291 fund 
stock and other property. 

(7) Income from both section 1291 fund 
stock and other property. 

( 2 ) Use of corpus to satisfy obligation. 

(6) PFIC for part of current shareholder 
year. 

(e) Taxation of a distribution and effect on 
earnings and profits. 

(1) Nonexcess distribution. 

(2) Excess distribution. 

(i) In general. 

(ii) Allocations included in income. 

(iii) Allocations not included in income. 

(3) Allocation of earnings and profits. 

(4) Examples. 

(f) Indirect distributions. 

(1) In general. 

(2) Pass-through entities. 

(i) Taxation of trusts, estates, and their 
beneficiaries. (Reserved) 

(ii) Information reporting. 

(A) In general. 

(B) Trusts and estates. (Reserved) 

(3) Coordination with subpart F. 

(4) Exceptions. 

(i) Distribution to sole shareholder. 

(ii) Other exceptions. (ReservedJ 

(5) Adjustment to basis. 

(6) Treatment of previously taxed amounts. 

§ 1.1291-3 Dispositions. 

(a) Purpose and scope. 


(b) Disposition. 

(1) In general. 

(2) Change of U.S. residence or citizenship. 

(c) Direct disposition of stock of section 
1291 fund. 

(d) Stock of section 1291 fund used as 
security for an obligation. 

(1) In general. 

(2) Indirect pledge. 

(3) Requirement of gain realized. 

(4) Increase in value of pledged stock. 

(5) Adjustment to basis; holding period. 

(6) Transition rule. 

(7) Examples. 

(e) Indirect dispositions. 

(1) In general. 

(2) Indirect disposition defined. 

(3) Examples. 

(4) General rules. 

(i) Amount and treatment of gain. 

(ii) Coordination with current inclusion 
rules. 

(iii) Adjustment to besis; holding period. 

(iv) Treatment of previously taxed 
amounts. 

(5) Pass-through entities. 

(i) Section 1291 fund stock held by former C 
corporation. 

(ii) Taxation of trusts, estates, and their 
beneficiaries. [Reserved) 

(iii) Information reporting. 

(6) Exceptions. 

(i) Disposition of PFICs wholly-owned 
PFIC. 

(ii) Other exceptions. (Reserved) 

(f) Transfers within a consolidated group. 

(g) Installment sales. 

(h) Series of liquidation distributions. 

(i) Sections 1248 and 1248 inapplicable. 

(j) Estate tax deduction. 

§ 1.1291 -4 The deferred tax amount. 

(a) In general. 

(b) Character of deferred tax amount. 

(c) Increase in tax. 

(1) In general. 

(2) Rate of tax in effect. 

(3) Reduction for foreign taxes. 

(4) Net increase in tax. 

(5) Aggregate increases in taxes. 

(d) Aggregate amount of interest. 

(1) In general. 

(2) Reduction for interest paid under 
section 453A(c). 

(e) Examples. 

§ 1.1291-5 Coordination with the foreign tax 
credit rules. 

(a) Scope. 

(b) Distributions from section 1291 funds to 
shareholders that are not entitled to a foreign 
tax credit for taxes deemed paid. 

(1) Rule. 

(2) Carryovers disallowed. 

(c) Distributions from section 1291 funds 
that are CFCs. 

(1) Rule. 

(2) Carryovers disallowed. 

(3) Example. 

(d) Distributions from section 1291 funds 
that are noncontrolled section 902 
corporations. 

(e) Section 1248 gain. 

§ 7 . 1291-6 Nonrecognition transfers of stock 
of section 1291 funds. 
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(a) In general. 

(1) Scope. 

(2) Nonrecognition transfers. 

(3) Application of section to transfer of 
stock of a pedigreed QEF. 

(b) Recognition of gain or loss. 

(1) In general. 

(2) Coordination with other recognition 
provisions. 

(3) No recognition of loss. 

(4) Special basis rules. 

(i) Direct shareholders. 

(ii) Indirect shareholders. 

(iii) Stock acquired by reason of death. 

(iv) Assets distributed in certain subsidiary 
liquidations. 

(5) Special holding period rule for transfers 
subject to gain recognition rule. 

(c) Exceptions to general rule. 

(1) Transfer of section 1291 fund stock for 
PFIC stock. 

(2) Transfer to U.S. person. 

(i) In general. 

(ii) Transitory ownership. 

(iii) Transfer by reason of death. 

(A) In general. 

(B) Exception. 

(iv) Section 355 distribution of stock of 
section 1291 fund. 

(v) Gifts incurring gift tax. 

(vi) Exception inapplicable. 

(3) Transfers involving pass through 
entities. 

(i) Section 721 transfer to partnership. 

(ii) Section 731 distribution by partnership. 

(iii) Transfer to S corporation. 

(iv) Transfer to grantor trust. 

(4) Transfer to nonresident alien spouse 
who files joint return. 

(d) Special rules. 

(1) Section 367 or 1492 transfer. 

(1) Gain recognition transfer. 

(ii) Disposition to which exception applies. 

(2) Taxable year of disposition by reason of 
death. 

(3) Section 643(e)(3) election. 

(e) Receipt of nonqualifying property. 

(f) Examples. 

(g) Reporting requirements for transfers 
entitled to nonrecognition treatment under 
this section. 

(h) Transfers involving QEF stock. 

§ 1.1291-7 Section 1291 (e) rules similar to 
section 1246. [Reserved] 

§ 1.1291-6 Mark-to-market election by 
regulated investment companies. 

(a) In general. 

(b) Effect of election. 

(1) Recognition of gain. 

(2) Treatment of gain. 

(i) In general. 

(ii) Sections 651(b)(3) and 4982. 

(3) No recognition of loss. 

(4) Adjustment to basis. 

(i) Stock held directly. 

(ii) Stock held indirectly. 

(5) Holding period. 

(6) Treatment under section 1291. 

(7) Coordination with subpart F. 

(8) Transition rule. 

(i) In general. 

(ii) Treatment of gain. 

(iii) Nondeductible interest charge. 

(iv) Adjustment to basis and holding 
period. 


(c) Eligible RIC. 

(d) Definitions. 

(1) Open-end RIC. 

(2) Closed-end RIC. 

(3) Fair market value. 

(e) Special election for PFIC stock held in 
prior years. 

(1) In general. 

(2) Effect of election. 

(3) Limitation for 10 percent shareholder. 

(4) Application to stock sold during the 
year. 

(0 Time for making the election. 

(g) Manner of making the election. 

(1) In general. 

(2) Statement attached to return. 

(3) Annual requirement. 

(h) Revocation of election. 

§ 1.1291-9 Deemed dividend election by a 
shareholder of a CFC that is a qualified 
electing fund. 

(a) Deemed dividend election. 

(1) In general. 

(2) Post-1988 earnings and profits defined. 

(i) In general. 

(ii) Pro rata share of post-1986 earnings and 
profits attributable to shareholder's stock. 

(A) In general. 

(B) Reduction for previously taxed 
amounts. 

(b) Who may make the election. 

(c) Time for making the election. 

(d) Manner of making the election. 

(1) In general. 

(2) Attachment to Form 8621. 

(e) Elections made on or before May 1, 

1992. 

(f) Adjustment to basis; treatment of 
holding period. 

(g) Coordination with section 959 (e). 

(h) Election inapplicable to shareholder of 
former PFIC. 

(1) Coordination with section 1297(b)(1). 

(2) Unpedigreed QEF. 

(i) Definitions. 

(1) QEF. 

(2) Pedigreed QEF. 

(3) Unpedigreed QEF. 

(4) Section 1291 fund. 

§ 1.1291-10—Election by a United States 
person to recognize gain in a qualified electing 
fund. 

(a) Purpose and scope. 

(b) Election to recognize gain. 

(1) In general. 

(2) Qualification date. 

(i) Elections to be made on or before May 1. 
1992. 

(ii) Elections to be made after May 1.1992. 

(3) Exception. 

(4) Election by indirect shareholder. 

(c) Time for making the election. 

(d) Manner of making the election. 

(1) In general. 

(2) Information to be included in the 
election. 

(e) Adjustments to basis. 

(1) In general. 

(2) Adjustment to basis for section 1293 
inclusion. 

(f) Treatment of holding period. 

§ 1.1293-1 Current taxation of income from 
qualified electing funds. 

(a) In general. 

(b) Other rules. [Reserved) 


§ 1.1294-1 Election to extend the time for 
payment of tax on undistributed earnings of a 
qualified electing fund. 

(a) Purpose and scope. 

(b) Election to extend time for payment of 
tax. 

(1) In general. 

(2) Exception. 

(3) Undistributed earnings. 

(i) In general. 

(ii) Effect of loan, pledge or guarantee. 

(c) Time for making the election. 

(1) In general. 

(2) Exception. 

(d) Manner of making the election. 

(1) In general. 

(2) Information to be included in the 
election. 

(e) Termination of the extension. 

(f) Undistributed PFIC earnings tax 
liability. 

(g) Authority to require a bond. 

(h) Annual reporting requirement. 

§ 1.1295-1 Qualified electing funds. 

(a) In general. 

(b) Application of section 1295 election. 

(1) Election personal to shareholder. 

(2) Election applicable to specific 
corporation only. 

(i) In general. 

(ii) Stock of QEF received in a 
nonrecognition transfer. 

§ 1.1297-3 Deemed sale election by a United 
States person that is a shareholder of a 
passive foreign investment company. 

(a) In general. 

(b) Time and manner for making the 
election. 

(1) In general. 

(2) Information to be included in the 
election. 

(3) Adjustment to basis: treatment of 
holding period. 

• • • • • 

Par. 5. Sections 1.1291-1 through 
1.1291-10 are added to read as follows: 

§ 1.1291-1 Taxation of U.S. persons that 
are shareholders of section 1291 funds. 

(a) In general. A U.S. person that is a 
shareholder (within the meaning of 
paragraph (b)(7) of this section) of a 
section 1291 fund (as defined in 
paragraph (b)(2)(v) of this section) is 
subject to the special rules under section 
1291 and these regulations with respect 
to gain recognized on direct and indirect 
dispositions of stock of the section 1291 
fund and upon certain direct and 
indirect distributions by the section 1291 
fund. This section provides definitions 
and rules applicable to all PFICs and 
their shareholders. For rules governing 
the taxation of distributions and 
dispositions, see §§ 1.291-2 and 1.1291- 
3, respectively. For rules governing the 
determination of the deferred tax 
amount, see § 1.1291-4. For rules 
governing the determination of the 
foreign tax credit that a shareholder of a 
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section 1291 fund may claim on 
distributions and certain dispositions, 
see § 1.1291-5. For rules governing the 
recognition of gain on a direct or 
indirect disposition of stock of a section 
1291 fund notwithstanding an otherwise 
applicable nonrecognition provision, see 
§ 1.1291-6. For guidance for regulated 
investment companies making a mark- 
to-market election, see § 1.1291-8. For 
the time and manner of making the 
deemed sale and dividend elections 
under section 1291(d)(2). see §§ 1.1291-9 
and 1.1291-10, respectively. 

(b) Definitions —(1) PF/C—(i) In 
general. A passive foreign investment 
company (PFIC) is a foreign corporation 
that satisfies either the income test of 
section 1296(a)(1) or the asset test of 
section 1296(a)(2). A corporation will not 
be treated as a PFIC with respect to a 
shareholder for those days included in 
the shareholder’s holding period before 
the shareholder became a United Stales 
person within the meaning of section 
7701(a)(30). 

(ii) PFIC characterization continued. 

A corporation will be treated as a PFIC 
w ith respect to a shareholder even if the 
corporation satisfies neither the income 
test nor the asset test of section 1296(a), 
if the corporation (or its predecessor in a 
reorganization described in section 
368(a)(lHFJ) was a section 1291 fund 
with respect to the shareholder at any 
time during the shareholder’s holding 
period of the corporation’s stock. 

(2) Types ofPFICs —fi) QEF. A PFIC 
is a qualified electing fund (QEF) with 
respect to a shareholder that has elected 
under section 1295 to be taxed currently 
on its share of the PFIC’s earnings and 
profits pursuant to section 1293. 

(ii) Pedigreed QEF. A PFIC is a 
pedigreed QEF with respect to a 
shareholder if the PFIC has been a QEF 
with respect to the shareholder for all 
taxable years that are included wholly 
or partly in the shareholder’s holding 
period of the PFIC stock and during 
which the corporation was a PFIC. 

(iii) Unpedigreed QEF. A PFIC is an 
unpedigreed QEF for a taxable year if— 

(A) An election under section 1295 is 
in effect for that year; 

(B) The PFIC has been a QEF with 
respect to the shareholder for at least 
one, but not all. of the taxable years that 
are included wholly or partly in the 
shareholder’s holding period of the PFIC 
stock and during which the corporation 
was a PFIC; and 

(C) The shareholder has not made an 
election under section 1291(d)(2) and 

§ T1291-9 or 1.1291-10 with respect to 
the PFIC to purge the prior PFIC years 
from the shareholder's holding period. 

For the effect on a shareholder’s 
huldij'g period of an election under 


section 1291(d)(2), see §5 1.1291-9(f) and 
1.1291-10(f). 

(iv) Nonqualified fund. A PFIC is a 
nonqualified fund with respect to a 
shareholder if the shareholder has not 
elected under section 1295 to treat the 
PFIC as a QEF. 

(v) Section 1291 fund. A section 1291 
fund is an unpedigreed QEF or a 
nonqualified funiL 

(3) PrePFIC year and day. A prePFIC 
year is a taxable year (or portion 
thereoO of the shareholder, included in 
its holding period of the stock of a 
corporation, during which the 
corporation was not a PFIC within the 
meaning of paragraph (b)(1) of this 
section. A prePFIC day is a day in a 
prePFIC year of the shareholder. Thus, 
the days in a taxable year of a 
shareholder beginning after 1986 that 
are included in a taxable year of the 
corporation that began before 1987 are 
prePFIC days. 

(4) Prior PFIC year and day. A prior 
PFIC year is a taxable year (or portion 
thereof) of a shareholder, other than the 
current shareholder year, included in its 
holding period of stock of a corporation 
during which the corporation was a 
section 1291 fund. A prior PFIC day is a 
day in a prior PFIC year of a 
shareholder. 

(5) Current shareholder year. The 

current shareholder year is the taxable 
year of the shareholder in which occurs 
a distribution by, or disposition of stock 
of, a section 1291 fund. 

(6) Stock. The term stock includes any 
equity interest in a corporation, without 
regard to whether there is a certificate 
or other representation of the equity 
interest in the corporation. For a rule 
that treats an option holder as a 
shareholder of a section 1291 fund, see 

§ 1.1291-l(d). 

(7) Shareholder. A shareholder is a 
U.S. person that directly owns stock (as 
defined in paragraph (b)(6) of this 
section) of a PFIC, or that is an indirect 
shareholder (as defined in paragraph 
(b)(fi)(i) of this section). For purposes of 
these regulations, a partnership or S 
corporation is treated as a shareholder 
of a PFIC only for purposes of the 
information reporting requirements of 
§§ 1.1291-l(i). 1.1291-2{f){2)(ii), 1.1291- 
3(e)(5)(iii), and 1.1291-6(g). 

(8) Indirect shareholder —(i) In 
general. An indirect shareholder of a 
PFIC is a U.S. person that indirectly 
owns stock of a PFIC. A person 
indirectly owns stock if it is treated as 
owning stock of a corporation owned by 
another person (the actual owner) under 
this paragraph (b)(8). In applying this 
paragraph (b)(8), the determination of a 
person's indirect ownership is made on 
the basis of all the facts and 


circumstances in each case; the 
substance rather than the form of 
ownership is controlling, taking into 
account the purpose of section 1291. Cf 
§ 1.958-l(c)(2). 

(ii) Ownership through a 
corporation —(A) Ownership through a 
nonPFIC. A person that directly or 
indirectly owns 50 percent or more in 
value of the stock of a foreign 
corporation that is not a PFIC is 
considered to own a proportionate 
amount (by value) of any stock owned 
directly or indirectly by that foreign 
corporation. 

(B) Ownership through a PFIC. A 
person that directly or indirectly owns 
stock of a PFIC is considered to own a 
proportionate amount (by value) of any 
stock owned directly or indirectly by the 
PFIC. 

(C) Ownership through a domestic 
corporation. If stock of a section 1291 
fund is not treated as owned indirectly 
by a U.S. person under the rules of 
paragraph (b)(8) of this section 
(determined without regard to this 
paragraph (b)(8)(ri)(C)), but would be 
treated as owned by a U.S. person if 
paragraph (b)(8)(ii)(A) of this section 
applied to domestic corporations as well 
as foreign corporations, then such stock 
is considered owned by such U.S. 
person. 

(iii) Ownership through pass through 
entities —(A) Partnerships. If a 
partnership directly or indirectly owns 
stock, the partners of the partnership are 
considered to own a proportion of 6uch 
stock in accordance with their 
ownership interests in the partnership. 

(B) S corporations. If an S corporation 
directly or indirectly owns stock, each S 
corporation shareholder is considered to 
own a proportion of such stock equal to 
the proportion of the S corporation stock 
owned by that shareholder. 

(C) Estates and trusts. If an estate or 
trust (other than an employees* trust 
described in section 401(a) that is 
exempt from tax under section 501(a)) 
directly or indirectly owns stock, the 
beneficiaries of such estate or trust will 
be considered to own a proportionate 
amount of such stock. 

(c) Coordination with QEF rules. —(1) 
Pedigreed QEFs. Section 1291 and these 
regulations do not apply to direct and 
indirect distributions by, and direct and 
indirect dispositions of stock of. a PFIC 
that, with respect to the shareholder, is 
a pedigreed QEF as defined in 
paragraph (b)(2)(ii) of this section. 

(2) Unpedigreed QEFs. Section 1291 
and these regulations apply to direct 
and indirect distributions by. and direct 
and indirect dispositions of stock of. a 
PFIC that, with respect to the 
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shareholder, is an unpedigreed QEF, as 
defined in paragraph (b)(2)(iii) of this 
section. For the treatment under section 
1291 and these regulations of inclusions 
in income under section 1293(a) and 
distributions of amounts not includible 
in income by reason of section 1293(c), 
see § 1.1291—2(b)(2). 

(d) Option holder as shareholder. If a 
U.S. person has an option to acquire 
stock of a PFIC (other than stock with 
respect to which the PFIC is a pedigreed 
QEF), such option is considered to be 
stock of a section 1291 fund for purposes 
of applying section 1291 and these 
regulations to a disposition of the 
option. For purposes of this paragraph 
(d), the exercise of an option is not a 
disposition to which section 1291 
applies. For purposes of this paragraph 
(d), an option to acquire an option, and 
each one of a series of such options, are 
considered an option to acquire stock. 
For the holding period of stock acquired 
upon the exercise of an option, see 

§ 1.1291—1 (h)(3). 

(e) Exempt organization as 
shareholder. If the shareholder of a 
section 1291 fund is an organization 
exempt from tax under this chapter, 
section 1291 and these regulations apply 
to such shareholder only if a dividend 
from the section 1291 fund would be 
taxable to the organization under 
subchapter F. 

(f) Excess distribution from sources 
within Puerto Rico. A deferred tax 
amount, as defined in § 1.1291-4, will be 
determined under section 1291 and these 
regulations on amounts derived from 
sources within Puerto Rico (within the 
meaning of section 933(1)) by an 
individual shareholder who is a bona 
fide resident of Puerto Rico, but only to 
the extent such amounts are allocated 
under § 1.1291—2(e)(2) to a taxable year 
in the shareholder’s holding period 
during which the shareholder was not 
entitled to the benefits of section 933. 

(g) Regulated investment companies 
and real estate investment trusts. A 
regulated investment company, as 
defined in section 851, and a real estate 
investment trust, as defined in section 
856, that are shareholders of a section 
1291 fund are taxable under section 1291 
and these regulations on direct or 
indirect distributions from a section 1291 
fund and on direct or indirect 
dispositions of the stock of a section 
1291 fund, and are therefore liable for 
the deferred tax amount, as defined in 
section 1291(c) and § 1.1291-4. For a 
mark-to-market election that may be 
made by a regulated investment 
company that is a shareholder of a 
section 1291 fund, see § 1.1291-8. 

(h) Holding period —(1) In general. 
Except as otherwise provided in this 


paragraph (h), § 1.1291-6(b)(5). 1.1291- 
9(f), or 1.1291—10(f), a shareholder's 
holding period of stock of a PFIC is 
determined under the general rules of 
the Code and regulations concerning the 
holding period of stock. The following 
example illustrates the rule of this 
paragraph (h)(1). 

Example. T purchased the stock of FC. a 
foreign corporation, on December 31,1985. FC 
ha9 qualified as a PFIC since its taxable year 
beginning January 1.1987. For purposes of 
sections 1291 through 1297 and the 
regulations under those sections, as well as 
other provisions of the Code and regulations, 
T's holding period of the FC stock began on 
January 1,1986. 

(2) Stock acquired from U.S. decedent 
or domestic estate. For purposes of 
section 1291 and these regulations, a 
shareholder’s holding period of a share 
of stock of a PFIC includes the period 
the share was held by another U.S. 
person if the shareholder acquired the 
share by reason of the death of that 
other U.S. person (the decedent), the 
PFIC was a section 1291 fund with 
respect to the decedent, and the 
decedent did not recognize gain 
pursuant to § 1.1291-6(c)(2)(iii) (or 
would not have recognized gain had 
there been any) on the transfer to the 
shareholder. 

(3) Stock acquired upon exercise of 
option. The holding period of a share of 
stock of a PFIC acquired upon the 
exercise of an option includes the period 
the option was held. The following 
example illustrates the rule of this 
paragraph (h)(3). 

Example. X is a domestic corporation that 
owns all of the stock of Y, a PFIC. On January 
1.1993. X issues a debt instrument to G, a 
U.S. person. Under the terms of the 
instrument. G may convert the debt 
instrument into 20 shares of the stock of Y on 
any date prior to the maturity date of 
December 31, 2002. On August 14,1997. G 
exercises the conversion right and receives 20 
shares of Y stock. Pursuant to § 1.1291- 
1(H)(3), G’s holding period of the Y stock 
begins at the time of the acquisition of the 
debt instrument, not at the time of acquisition 
of the Y stock. 

(4) Stock owned directly and 
indirectly —(i) In general. Except as 
provided in paragraph (h) (2), (3), (4)(ii), 

(5), or (6) of this section, 1.1291—6(b)(5), 
1.1291-9(f). or 1.1291-10(0, a 
shareholder’s holding period of stock of 
a PFIC owned indirectly begins on the 
first day that a shareholder is 
considered to own stock of the PFIC (or 
of another PFIC that was a predecessor 
of that PFIC) under § 1.1291-l(b)(8). If a 
shareholder has owned a share of stock 
of a PFIC both directly and indirectly, 
the shareholder’s holding period of that 
share begins on the earlier of— 


(A) The first day that the shareholder 
owned the stock of the PFIC directly; or 

(B) The first day that the shareholder 
was an indirect shareholder with 
respect to the share of stock of the PFIC 
(or of another PFIC that was a 
precedecessor of that PFIC). 

(ii) Examples. The following examples 
illustrate the operation of the rule of 
paragraph (h)(4)(i) of this section. 

Example 1 . A’s holding period of stock of X 
began on August 14,1990. X is a corporation 
that always has been an S corporation. At the 
time A acquired the X stock. X held stock of 
FC. a PFIC. For purposes of sections 1291 
through 1297, A‘s holding period of the FC 
9tock began on August 14.1990. even though 
X‘s holding period of that stock began on an 
earlier day. 

Example 2. B, a U.S. person, owns all the 
stock of FP. a foreign corporation that is not a 
PFIC; under section 1223, B’s holding period 
of the FP stock began on August 1,1987. FP 
owns 50 percent of the stock of FS, a foreign 
corporation that is not a PFIC; FP’s holding 
period of the FS stock began on December 13, 
1987. FS owns 10 percent of FC, a PFIC; under 
section 1223, FS's holding period of the FC 
stock began on November 20.1986. For 
purposes of section 1291, B’s holding period 
of the FC stock began on December 13,1987. 
the first day that ownership of the FC stock is 
attributed to B under § 1.1291-1 (b)(8). 

(iii) Section 1291 fund stock held by 
former C corporation. For purposes of 
§ 1.1291—2(e)(2)(i), if an S corporation’s 
holding period of stock of a section 1291 
fund includes any period during which 
the S corporation was a C corporation, 
the S corporation shareholder’s holding 
period is the S corporation's holding 
period of such stock. 

(5) New holding period. If a 
shareholder recognizes all of the gain 
realized on a direct or indirect 
disposition of stock of a section 1291 
fund, within the meaning of 5 1.1291-3 
(c), (d), or (e), but continues to be a 
shareholder with respect to such stock 
immediately after such disposition, the 
shareholder’s holding period for such 
stock will be treated as beginning on the 
day after the disposition. For an 
illustration of this rule as applied to a 
disposition pursuant to § 1.1291—3(d) 
(regarding pledged stock), see § 1.1291- 
3(d)(7), Example 1 . 

(6) Stock transferred to a member of a 
consolidated return group. For the 
holding period of stock of a section 1291 
fund transferred from one member of a 
consolidated return group to another 
member of the group for purposes of 

§ 1.1291—2(e)(2)(i). see § 1.1291-3(f). 

(7) PFIC character of holding period — 

(i) In general. If a shareholder’s holding 
period of stock of a PFIC includes a 
period described in section 1223(1), the 
character of the days in such latter 
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period as prePFIC or prior PFIC days is 
determined by reference to the character 
of those days in the shareholder's 
holding period immediately prior to the 
exchange. If a shareholder’s holding 
period of stock of a PFIC includes a 
period described in section 1223(2), the 
character of the days in such latter 
period as prePFIC or prior PFIC days is 
determined by reference to the 
character, immediately prior to the 
transfer, of those days in the holding 
period of the person from whom the 
stock was acquired. 

(ii) Anti-avoidance rule. If a 
shareholder's holding period of stock of 
a PFIC includes a period described in 
section 1223(1), the character of the days 
in such latter period will be deemed to 
be prior PFIC days if a purpose for the 
exchange described in section 1223(1) 
was avoidance of the interest charge 
rules under section 1291. 

(i) Annual reporting requirements. 
Except as otherwise provided in this 
paragraph (i), a U.S. person must file 
annually, with its federal income tax 
return for that year, a separate Form 
8621 Return by a Shareholder of a 
Passive Foreign Investment Company or 
Qualified Fund, for each PFIC of which 
the person is a shareholder during the 
taxable year. Generally, an S coporation 
and its shareholders, a domestic 
partnership and its partners that are 
U.S. persons, and a domestic trust or 
estate and its beneficiaries that are U.S. 
persons considered to own stock of a 
PFIC under § 1.1291-l(b)(8)(iii)(C), must 
file Form 8621 annually. However, an S 
corporation shareholder, a partner, or 
beneficiary is not required to file Form 
8621 for its taxable year in which ends 
the taxable year of the S corporation, 
partnership, trust or estate if— 

(1) The S corporation, partnership, 
trust or estate files Form 8621: and 

(2) The S corporation shareholder, 
partner, or beneficiary does not have to 
include any amount in income under 
section 1291 or 1293, report a 
nonrecognition transfer pursuant to 

§ 1.1291-8(g), or report the status of a 
section 1294 election. 

If a U.S. person is not required to file 
an income tax return or other return for 
the taxable year during which it was a 
direct or indirect shareholder of a PFIC, 
the shareholder Files Form 8621 with the 
Philadelphia Service Center, P.O. 21086, 
Philadelphia. PA 19114, on or before the 
15th day of the fourth month after the 
close of the shareholder's taxable year. 
For special reporting requirements for 
direct and indirect dispositions entitled 
to nonrecognitkm treatment under 
§ 1.1291-6. see § 1.1291-6(g). 

(j) Effective date —{1) In general. 
Except as otherwise provided in this 


paragraph (j), §§ 1.1291-1 through 
1.1291-9 and the new parts of § 1.1291- 
10 are effective on April 1,1992. 
However, sections 1291 through 1297, 
inclusive, are effective for taxable years 
of foreign corporations beginning after 
December 31.1988. Accordingly, 
shareholders of PFICs are subject to 
sections 1291 through 1297 with respect 
to transactions occurring within those 
taxable years. Shareholders of section 
1291 funds, in determining their liability 
under sections 1291 through 1297 during 
those years, must apply reasonable 
interpretations of the statute and 
legislative history and employ 
reasonable methods to preserve the 
interest charge. 

(2) Section 1.129-3(dJ{6). For purposes 
of applying section 1297(b)(6), 
concerning a disposition resulting from 
the use of PFIC stock a6 security for a 
loan, the transition rule provided in 

§ 1.1291—3(d)(6) is effective for taxable 
years of foreign corporations beginning 
after 1986. 

(3) Section 1.1291^8. Section 1.1291-8 
is effective for taxable years of RICs 
ending after (INSERT DATE OF 
PUBLICATION OF THIS DOCUMENT 
AS A FINAL REGULATION). 

§ 1.1291-2 Taxation of distributions by 
section 1291 funds. 

(a) In general. Notwithstanding 
section 301 and the regulations under 
that section, a shareholder is subject to 
the rules of section 129L this section, 
and § 1.1291-4 with respect to a 
distribution (including an indirect 
distribution as defined in paragraph (f) 
of this section) by a section 1291 fund, if 
any portion of such distribution is an 
excess distribution. An excess 
distribution is defined in paragraph 
(c)(1) of this section. Under paragraph 
(e)(2)(i) of this section, the excess 
distribution is allocated ratably over the 
shareholder’s holding period of the stock 
of the section 1291 fund. The portions of 
the excess distribution allocated to the 
current shareholder year and to prePFIC 
years are included in the shareholder's 
gross income as ordinary income in the 
current shareholder year under 
paragraph (e)(2)(ii) of thi6 section. The 
portions of the excess distribution 
allocated to prior PFIC years are not 
included in the shareholder’s gross 
income pursuant to paragraph (e)(2)(iii) 
of this section. Instead, the shareholder 
incurs tax plus interest (the deferred tax 
amount) on those portions of the excess 
distribution, as provided in § 1.1291-4. 

(b) Distribution —(I) In general. For 
purposes of section 1291 and these 
regulations, unless otherwise provided 
in this paragraph (b). a distribution is 
any actual or constructive transfer of 


money or property by a section 1291 
fund with respect to its stock. For 
example, a distribution includes a 
transfer of stock taxable pursuant to 
section 305 (b) and (c). a transfer in 
redemption of stock taxable under 
section 301 pursuant to section 302(d), 
and an amount treated as a dividend 
under section 78. A distribution, 
however, does not include a transfer 
that qualifies under section 305(a) or 
355(a). Transfers with respect to stock 
that are treated as dispositions of the 
stock under § 1.1291-3 are not treated as 
distributions under this section. For 
transfers with respect to stock (including 
transfers that qualify under section 
355(a)) that are treated as dispositions, 
see § 1.1291-3. 

(2) Coordination with current 
inclusion rules —(i) Deemed dividend or 
income inclusions; distributions of 
previously taxed amounts. Amounts 
included in gross income under section 
551(a), 951(a), or 1293(a), and transfers 
of amounts not included in gross income 
by reason of section 551(d), 959, or 
1293(c), are not treated as distributions 
for purposes of this section. The 
following example illustrates the rule of 
this paragraph (b)(2)(i). 

Example. USP, a domestic corporation, 
purchased in 1989 10 percent of the stock of 
FC, a section 1291 fund that also is a CFC. 
Both USP and FC use the calendar year as 
their taxable year. In 1989. USP. pursuant to 
section 051(a)(1). included in income $100 of 
subpart F income of FC none of which was 
distributed in 1989. The $100 of subpart F 
income is not treated as a distribution 
taxable under section 1291. In 1990, FC did 
not have any subpart F income. In that year, 
FC distributed $200 to USP. Of the $200 
distribution. $100 had been previously taxed 
to USP. Because $100 of the $200 distribution 
is not included in gross income by reason of 
section 959. pursuant to § 1.1291-2(b)(2) that 
amount is not treated as a distribution for 
purposes of § 1.1291-2(c)(2)(i). Therefore, the 
total distribution, for purposes of calculating 
the excess distribution for 1990. is $100. 

(ii) Other rules. For treatment of 
amounts that would be taxable in the 
same taxable year under section 951(a) 
or 1293(a) and section 1291, see 
§5 1.1291-2(f)(3) and 1.1291-3(e)(4)(ii). 

(3) Section 304 transactions —(i) In 
general. If, in a transaction described in 
section 304(a), the issuing corporation is 
a section 1291 fund, any amount treated 
as paid out of the earnings and profits of 
such section 1291 fund by virtue of 
section 304(b)(2) is treated as an excess 
distribution by such fund for purposes of 
section 1291 and this section. In 
addition, the transfer of the stock of 
such fund will be treated as a 
disposition to which §§ 1.1291-3 and 
1.1291-6 apply. If, in a transaction 
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described in section 304(a). the acquiring 
corporation is a section 1291 fund, and 
amount paid by such corporation to the 
transferor is treated as a distribution by 
such fund (notwithstanding the 
provisions of section 304(b)(2)). and the 
transferor is treated for purposes of 
section 1291 and this section as the 
owner of any stock of the fund that it 
owns directly or constructively under 
section 304(c). The following example 
illustrates the rule of this paragraph 

(b)(3)(i). 

Example. USP. a domestic corporation, 
owns all the stock of FSl and FS2. FSl and 
FS2 each have accumulated earnings and 
profits of $100 that were not previously taxed 
under any other section of the Code. FSl. but 
not FS2. is a PFIC. USP has not elected under 
section 1295 to treat FSl as a QEF. However, 
USP plans to make a section 1295 election to 
treat FSl as a QEF. as well as the deemed 
dividend election under section 1291(d)(2)(B) 
to purge USP's holding period of the FSl 
stock of its prior PFIC years. Before it makes 
those elections. USP plans to sell the stock of 
FSl to FS2 for its fair market value of $200. 
The transfer of the FSl stock to FS2 is a 
transaction to which section 304 applies. 
Section 304(b)(2) provides that $100 of the 
$200 payment to USP is treated as paid 
directly by FSl out of its earnings and profits. 
Pursuant to $ 1.1291-2(b)(3)(l). the $100 
distribution to USP is taxable as an excess 
distribution. The transfer will not be a 
taxable disposition under 9 1.1291-3 because 
USP’s interest in FSl is not reduced as a 
result of the transfer. See section 304(a)(1) 
and $ 1.1291-0 (c)(l)(i). 

(ii) Limitation. [Reserved] 

(c) Excess distribution and nonexcess 
distribution —(1) Excess distribution. An 
excess distribution is that portion of any 
direct or indirect distribution with 
respect to a share of stock of a section 
1291 fund during the current shareholder 
year that is the ratable portion (as 
defined in paragraph (c)(4) of this 
section) of the total excess distribution 
(as defined in paragraph (c)(3) of this 
section), if any. Except as provided in 
5 1.1291-5, an excess distribution and 
the taxation thereof are determined 
without regard to the amount or 
character of the earnings and profits of 
the seciton 1291 fund. Except as 
provided in paragraph (d)(2) of this 
section (concerning shares of stock 
having the same holding period), the 
excess distribuiton is calculated 
separately for each share of stock held. 

(2) Nonexcess distribuiton —(i) In 
general. A nonexcess distribution with 
respect to a share of section 1291 stock 
is the portion of the total amount of all 
distributions during the current 
shareholder year with respect to the 
share that does not exceed 125 percent 
of the average amount of the 
distributions with respect to the share 


during the three taxable years of the 
shareholder’s holding period (or during 
the lesser number of taxable years in the 
shareholder’s holding period) that 
immediately precede the current 
shareholder year. Distributions in any of 
the preceding three (or fewer) taxable 
years of the shareholder included in the 
shareholder’s holding period that began 
before 1987 are included in determining 
the nonexcess distribution. 

(ii) Amount not included in income . 
The portion of an excess distribution in 
a prior taxable year that was not 
included in income pursuant to 5 1.1291- 
2 (e)(2)(iii) is not treated as a distribution 
in that prior year for purposes of 
paragraph (c)(2)(i) or (iii) of this section. 
For an illustration of the rule of this 
paragraph (c)(2)(ii), see paragraph (e)(4), 
Example 1 % of this section. 

(iii) Distributions received by 
predecessors. If a shareholder’s holding 
period of the stock of a section 1291 
fund includes the period the stock was 
held by another person, distributions 
made duimg the holding period of such 
other person with respect to the stock 
will be treated as if they had been 
received by the shareholder for 
purposes of paragraph (c)(2)(i) of this 
section. 

(3) Total excess distribution —(i) In 
general. The total excess distribution 
with respect to a share of stock of a 
section 1291 fund is the excess, if any, 
of— 

(A) The total amount of all 
distributions during the current 
shareholder year with respect to the 
share, over 

(B) The nonexcess distribution with 
respect to that stock. 

(ii) Exception. Notwithstanding 
paragraph (c)(3)(i) of this section, the 
total excess distribution is zero for the 
taxable year of the shareholder in which 
the shareholder’s holding period of the 
stock begins. The following example 
illustrates the rule of this paragraph 
(c)(3)(ii). 

Example. On January 1,1989. X, a U.S. 
person, gave his son Y. also a U.S. person, 
one share of stock of FC. a section 1291 fund, 
that X had purchased in 1986. Y purchased 
another share of FC stock on January 3,1989. 
Y did not make the section 1295 election with 
respect to FC. In 1989. FC distributed $100 for 
each outstanding share of its stock. Pursuant 
to 9 1.1291-2(c)(3)(ii), no portion of the 
distribution in respect of the share Y 
purchased in 1989 is treated as an excess 
distribution. However, the distribution paid 
to Y with respect to the stock given to him by 
his father may be wholly or partly an excess 
distribution. Although Y first held that share 
of FC stock in 1989, Y‘s holding period 
includes the period X held that share of stock, 
as provided in section 1223 (2). and therefore 
does not begin in 1989. 


(4) Ratable portion. The total excess 
distribution is allocated ratably to each 
distribution received with respect to a 
share of stock during the current 
shareholder year. A distribution's 
ratable portion of the total excess 
distribution is the product of the total 
excess distribution and the ratio of the 
distribution to the total distribution with 
respect to the share of stock during the 
current shareholder year. Each ratable 
portion of the total excess distribution i9 
an excess distribution. 

(d) Special rules. The following rules 
apply for purposes of calculating the 
nonexcess distribution and the total 
excess distribution— 

(1) Stock acquired during the year. In 
general, a distribution in a prior taxable 
year with respect to a share of stock 
may only be taken into account in 
determining a nonexcess distribution 
under paragraph (c)(2)(i) of this section 
if the shareholder was a shareholder at 
the time of such distribution, or the 
distribution was received by a person 
whose holding period of the stock is 
included in the shareholder’s holding 
period. However, with respect to a prior 
taxable year during which a person 
became a shareholder, the shareholder 
may instead take into account the total 
amount (or portion thereof) that the 
shareholder determines was actually 
paid by the section 1291 fund with 
respect to that share of stock during that 
taxable year. No other annualization 
rule will apply under section 1291 
(b)(3)(C). The following example 
illustrates the rule of this paragraph 

(d)(1). 

Example. R, a U.S. person, became an 
indirect shareholder of one share of FC stock 
on August 1,1991. R did not elect under 
section 1295 to treat FC. a PFIC. as a QEF. R 
and FC both use the calendar year as their 
taxable years. R determines, based on 
dividend information provided in FCs 1991 
annual report, that FC distributed $100 with 
respect to each outstanding share of its stock 
at the end of each quarter during that year. 
For purposes of calculating nonexcess 
distributions in 1992,1993. and 1994, R may 
treat $400 as the amount received in 1991. If R 
had been unable to determine the amount 
distributed in 1991 before August 1. the 1991 
distribution would have been limited to the 
$200 actually distributed after August 1 with 
respect to the one share of FC stock 
attributed to R. 

(2) Calculations for shares with same 
holding period. The calculation of the 
nonexcess distribution and the total 
excess distribution may be made on an 
aggregate basis for shares of stock 
having the same holding period (block of 
stock). The following example illustrates 
the rule of this paragraph (d)(2). 


. 
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Example, (i) Facts. X, a U.S. person that is 
a calendar year taxpayer, owns 12 shares of 
stock of FC, a PFIC. X has not elected under 
section 1295 to treat FC as a QFJv X acquired 
two of the 12 shares on December 31.1966 
(Block #1), four shares on December 31,1987 
(Block *2), and six shares on December 31, 
1986 (Block #3). On June 30 of 1987 and 1988, 
FC distributed $10 in respect of each 
outstanding share of its stock; no portion of 
either distribution was an excess distribution. 
On June 30.1989, FC distributed $30 in 
respect of each outstanding share of its stock. 
For purposes of determining the taxation of 
the 1989 distribution, the excess distribution 
may be calculated for each of the three 
blocks of stock held by X instead of on a 
share-by-share basis. 

(ii) Block #1 excess distribution. The 
nonexcess distribution for Block #1 is $25 
{125% times $20 [($20 + $20)/2|}. The total 
excess distribution for Block #1 is $35 ($60- 
$25). 

(iii) Block #2 excess distribution. The 
nonexcess distribution for Block #2 is $50 
(125% times $40, the distribution made in the 
only preceding taxable year in the holding 
period of the Block #2 shares). The total 
excess distribution for Block #2 is $70 ($120- 
$50). 

(iv) Block # 3 . There is no excess 
distribution with respect to the Block #3 
stock because the first taxable year of the 
holding period of that block of stock is 1989, 
the taxable year of the distribution. 

(3) Effect of nontaxable distribution or 
exchange —(i) Tax-free distributions of 
stock. A distribution with respect to a 
share of stock, made during the 
shareholder’s holding period for the 
share but before a distribution of stock 
under section 305 (a) with respect to that 
share, will be treated ratably as a 
distribution with respect to the shares in 
the block of stock composed of the 
original share and the shares distributed 
with respect to that share pursuant to 
the stock distribution. 

(ii) Nontaxable exchange of stock. 
Distributions with respect to stock 
include distributions with respect to 
stock exchanged therefor in a 
nonrecognition transfer in which gain 
was not recognized pursuant to 

5 1.1291-6(c). 

(iii) The following example illustrates 
the rule of paragraph (d)(3) of this 
section. 

Example. On December 31,1985, X. a U.S. 
person, purchased one share of stock of FC, a 
corporation. FC has been a section 1291 fund 
with respect to X since PC’s taxable year that 
began January 1,1987. In both 1986 and 1987, 
FC distributed $6 with respect to each share 
of its stock. FC transferred all its assets and 
liabilities to F, a PFIC, in a transaction that 
qualified as a reorganization defined in 
section 368(a)(1)(C) and that was effective on 
January 1.1988. X exchanged his share of FC 
stock for one share .of stock of F in an 
exchange to which section 354 applied and no 
gain was recognized pursuant to § 1.1291- 
6(c)(1). On December 31,1988, F distributed 


$3 with respect to each share of its stock. No 
part of the 1986,1987, and 1988 distributions 
was an excess distribution. On December 31. 
1989, F distributed $10 with respect to each 
share of its stock. In calculating the total 
excess distribution for 1989, the $6 
distributions paid in 1988 and 1987 by FC 
with respect to the FC stock held by X. as 
well as the $3 distribution paid by F in 1988 
on the F stock received in exchange for the 
FC stock, are taken into account. 

Accordingly, the total excess distribution for 
1989 is $3.75 {$10—[125% X $5 (the average 
distribution for the three preceding taxable 
years)]}. 

(4) Distributions in a foreign 
currency — (i) In general. Except as 
provided in paragraph (d)(4)(ii) of this 
section, the nonexcess distribution and 
the total excess distribution are 
determined in U.S. dollars. Each 
distribution that must be taken into 
account for purposes of the calculation 
is translated into the U.S. dollar at the 
spot rate (within the meaning of § 1.988- 
lT(d)) on the date on which such 
distribution was made. The following 
example illustrates the rule of this 
paragraph (d)(4)(i). 

Example. USP, a domestic corporation, 
purchased on December 31,1986, five percent 
of the stock of FC, a country X corporation 
that is a section 1291 fund with respect to 
USP. The functional currency of FC is the 
“LC”, the currency of country X. FC made no 
distributions during 1987. FC distributed $100 
to USP on August 1 , 1988; LC20 on November 
20,1989: and 100 units of country Y currency 
on December 13,1990. In order to calculate 
the 1989 and 1990 excess distributions. USP 
must convert the 1989 distribution of LC20 
into U.S. dollars at the spot rate on November 
20,1989, and the 1990 distribution of 100 units 
of country Y currency into U.S. dollars at the 
spot rate on December 13.1990. 

(ii) Exception. If all distributions that 
must be taken into account for purposes 
of calculating the nonexcess distribution 
and the total excess distribution for the 
current shareholder year were made in a 
single currency (other than the U.S. 
dollar), the nonexcess distribution and 
total excess distribution will be 
determined in the currency in which the 
distributions were made. Each ratable 
portion of a total excess distribution 
determined in a foreign currency is 
translated into U.S. dollars at the spot 
rate on the date of the distribution to 
which the ratable portion is allocated. 

(5) Adjustments for section 642(c) 
charitable deduction —(i) In general. A 
trust that is permitted to deduct the 
amount of its fixed annual charitable 
obligation from gross income pursuant 
to section 642(c)(1) (the section 642(c) 
deduction) generally may adjust an 
excess distribution from a section 1291 
fund as provided in this paragraph (d)(5) 
by the amount of the section 642(c) 
deduction. Except as otherwise provided 


in this paragraph (d)(5), the trust may 
adjust an excess distribution if, in 
satisfaction of its fixed annual 
obligation, it distributes— 

(A) amounts received from the section 
1291 funds; 

(B) The stock of a section 1291 fund; or 

(C) The proceeds from the sale thereof, 
to an organization described in section 
170(c), as required under the terms of 
the governing instrument of the trust. 

The adjustment provided in this 
paragraph (d)(5) is limited to ihe amount 
of the trust’s fixed annual charitable 
obligation. 

(ii) Exception. This paragraph (d)(5) 
does not apply to a grantor of a trust if 
the grantor deducted from income, as 
provided in section 170(f)(2)(B), the 
value of an interest in any share of stock 
of the section 1291 fund upon its transfer 
to the trust. 

(iii) Adjustments —(A) Corpus 
consisting only of section 1291 fund 
stock. Where the assets of the trust 
consist only of stock of one or more 
section 1291 funds, the section 642(c) 
deduction first reduces the nonexcess 
distributions, if any, determined under 
paragraph (c)(2)(i) of this section. The 
amount of the section 642(c) deduction 
remaining after reduction of the 
nonexcess distributions reduces the 
portions of the excess distributions 
allocated to the prePFIC and current 
shareholder years. Finally, the amount 
of the section 642(c) deduction 
remaining after the prior two reductions 
reduces pro rata the portions of the 
excess distributions allocated to the 
prior PFIC years. The deferred tax 
amount, as defined in § 1.1291-4, is 
determined with respect to the adjusted 
allocations of the excess distributions. 

(B) Corpus consisting of section 1291 
fund stock and other property — (1) 
Income from both section 1291 fund 
stock and other property. A distribution 
of income in satisfaction of a fixed 
annual charitable obligation is treated 
as distributed out of income, if any, 
derived from the trust property other 
than the stock of a section 1291 fund to 
the extent thereof, before being treated 
as distributed out of amounts received 
from a section 1291 fund. An adjustment 
will be permitted in the manner 
provided in paragraph (d)(5)(iii)(A) of 
this section only after the deduction 
permitted under section 642(c) has 
reduced income from other property to 
zero. 

(2) Use of corpus to satisfy obligation. 
The trust will not be entitled to the 
adjustment permitted under this 
paragraph (d)(5) if the trust uses stock of 
a section 1291 fund instead of its other 
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property to satisfy its fixed annual 
charitable obligation. 

(6) PFIC for part of current 
shareholder year. This paragraph (d)(6) 
applies if the section 1291 fund first 
qualified as a PFIC for its taxable year 
beginning after the first day of the 
current shareholder year and therefore 
is a section 1291 fund for only a portion 
of the current shareholder year. 
Distributions during the portion of the 
current shareholder year before the 
corporation qualified as a PFIC are 
taken into account for purposes of 
calculating the nonexcess distribution 
and the total excess distribution. 
However, those distributions are 
taxable under the general rules 
applicable to distributions by a 
corporation to its shareholder with 
respect to its stock, notwithstanding that 
a ratable portion thereof may be an 
excess distribution within the meaning 
of paragraph (c)(1) of this section. The 
following example illustrates the rule of 
this paragraph (d)(6). 

Example. X. a U.S. person, purchased one 
share of stock of FC. a corporation, on 
December 31.1986. X uses the calendar year 
as its taxable year FC’s taxable year ends 
November 30. FC first qualified us a PFIC for 
its taxable year that began December 1.1990. 
X did not elect under section 1295 to treat FC 
as a QEF. X received a distribution of $100 in 
1987. but did not receive another distribution 
from FC until August 1.1990. when FC 
distributed $100 per share. On December 13. 
1990, FC made another $100 per share 
distribution. The August distribution is taken 
into account for purposes of calculating the 
nonexcess distribution and total excess 
distribution for 1990 and the ratable portion 
of the December 13 distribution that is an 
excess distribution. However, pursuant to 
§ 1.1291-2(d)(6). the August distribution is not 
subject to section 1291 notwithstanding that a 
ratabler portion of that distribution is an 
excess distribution within the meaning of 
§ 1.1291-2(c)(l). The August distribution is 
included in X’a 1990 gross income to the 
extent provided in section 301(c). 

(e) Taxation of a distribution and 
effect on earnings and profits —(1) 
Nonexcess distribution. A nonexcess 
distribution, as defined in paragraph 
(c)(2)(i) of this section, is taxable to a 
shareholder according to the general 
rules of taxation applicable to 
distributions made by a corporation to a 
shareholder with respect to its stock. 
see. e.g., section 301 and the regulations 
under that section. 

(2) Excess distribution —(i) In general. 
To determine the taxation of an excess 
distribution, the excess distribution is 
first allocated pro rata to each day in 
the shareholder's holding period (as 
determined under § 1.1291—1(h)) of the 
share of stock with respect to which the 
distribution was made. The holding 


period of a share of stock of a section 
1291 fund is treated as ending on (and 
including) the date of each excess 
distribution solely for purposes of 
allocating the excess distribution. 

(ii) Allocations included in income. 
The poortions of an excess distribution 
allocated to prePFIC years and the 
current shareholder year are included in 
the shareholder’s gross income for the 
current shareholder year as ordinary 
income. 

(iii) Allocations not included in 
income. The portions of an excess 
distribution allocated to prior PFTC 
years are not included in the 
shareholder’s gross income for purposes 
of this title. These amounts are subject 
to the deferred tax amount. The deferred 
tax amount is an additional liability of 
the shareholder for tax and interest for 
the current shareholder year. For the 
calculation of the deferred tax amount 
and the foreign tax credit that may be 
taken to reduce the deferred tax amount, 
see §§ 1.291-4 and 1.1291-5. 

(3) Allocation of earnings and profits. 
For purposes of determining the taxation 
of a nonexcess distribution and 
calculating the foreign tax credit under 

§ 1.1291-5, the earnings and profits of a 
section 1291 fund are allocated 
proportionately between the nonexcess 
distribution (as defined in paragraph 
(c)(2)(i) of this section) and the total 
excess distribution (as defined in 
paragraph (c)(3) of this section) and 
reduced (but not below zero) by the 
amounts thereof. 

(4) Examples. The following examples 
illustrate the operation of paragraphs 
(c). (d). and (e) of this section. 

Example 1. —(i) Facts . X. a U.S. person, 
purchased a share of stock of FC. a 
corporation, on December 31, 1985. FC has 
been a section 1291 fund since its taxable 
year that began January 1.1987. X received 
distributions from FC of $50 on December 31. 
1987, $80 on December 31,1988, and $150 on 
December 31,1989. FC made no distributions 
in 1988. 

(ii) 1967 excess distribution. Because X did 
not receive a distribution from FC during 
1986. the only preceding taxable year in its 
holding period, the total distribution of $50 is 
the total excess distribution for 1987. That 
amount is allocated pro rata over X's two- 
year holding period, as provided in § 1.1291-2 
(e)(2)(i): $25 is allocated to 1988*, a prePFIC 
year, and $25 to 1087. the current shareholder 
year. The entire $50 therefore is included in 
X*s gross income for 1987 as ordinary income. 

(iii) 1988 excess distribution. In 1988, of the 
S00 total distribution. $31.25 {125% times $25 
1(0 + $50)/2j} is the nonexcess distribution, 
and is taxable as a corporate distribution as 
provided in section 301(c). The total excess 
distribution for 1988, $48.75 ($80—$31.25), is 
allocated over X’s three-year holding period: 
$16.25 is allocated to each year. The portions 
of the excess distribution allocated to the 


prePFIC year (1966) and the current 
shareholder year (1988) total $32.50; that 
amount is included in X’s gross income as 
ordinary income. The $16.25 portion of the 
excess distribution allocated to 1987. the 
prior PFIC year, is not included in X’s gross 
income, but is subject to the deferred tax 
amount. Of the $80 distribution. $63.75 ($31.25 
+ $32.50) is included in X’s gross income in 
1988. 

(iv) 1939 excess distribution. In 1989, of the 
$150 total distribution, $47.40 {125% times 
$37.90 ((90 -f $50 4- $83.75)/3j) is the 
nonexcess distribution, and is taxable as a 
corporate distribution as provided in section 
301(c). The total excess distribution for 1989, 
$102.80 ($150—$47.40). is allocated over X’s 
four-year holding period; $25.65 is allocated 
to each year. The portions of the excess 
distribution allocated to the prePFIC year 
(1986) and the current shareholder year (1989) 
total $51.30; that amount is included in X’s 
gross income as ordinary income. The 
portions of the excess distribution allocated 
to the prior PFIC years (1987 and 1988) total 
$51.30; that amount is not included in X’s 
gross income but is subject to the deferred 
tax amount. Of the total $150 distribution, 
$38.70 ($47.40 -f $51.30) is included in X’s 
gross income in 1989. 

Example 2. —(i) Facts. X, a U.S. person 
with a calendar taxable year, purchased 1.000 
shares of stock of FC. a corporation, on 
December 31,1985. FC has been a section 
1291 fund since its taxable year that began 
January 1 . 1987. FC distributed $100,000 to X 
on January 31,1989, and $200,000 to X on July 
31.1989. X determined the total excess 
distribution for 1989 to be $150.00. 

(ii) January 31 distribution. The excess 
distribution allocated to the January 31 
distribution, which is the ratable portion of 
the total excess distribution allocated to the 
$100,000 distribution made on that date, is 
$50,000 ($150,000 x ($lGO.00O/$3O0,000)J. For 
purposes of allocating the $50,000 excess 
distribution over X’s holding period, X’9 
holding period is treated as ending on (and 
including) January 31,1989. X thus held the 
stock for 1.127 days (365 days in both 1986 
and 1987, 366 days in 1988, and 31 days in 
1969) at the time of the January 31 
distribution. The $50,000 excess distribution 
allocated to the January 31 distribution is 
allocated pro rata to the 1.127 days; 
approximately $44.37 is allocated to each day 
in the holding period. The total allocations to 
each of the taxable years in X’s holding 
period are as follows: 


Taxable year 

Total 

allocation per 
year 

1986.. 

$10,193.70 

16.193.70 

16.237.70 
1.374.90 

1987.____ 

1988. 

1989........... 

Excess distribution..... 

50.000.00 



The allocation to 1988, the prePFIC year, and 
the allocation to 1989, the current shareholder 
year, are included in X’s gross income for 
1989 as ordinary income. The allocations to 
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1987 and 1988. the prior shareholder years, 
are not included in X's gross income in 1989. 
but are subject to the deferred tax amount. 

(iii) July 31 distribution. The excess 
distribution allocated to the July 31 
distribution, which is the ratable portion of 
the total excess distribution allocated to the 
distribution made on that date, is $100,000 
($150.00 x ($200,000/$300.000)]. For purposes 
of the allocation of this excess distribution. 
X’s holding period is treated as ending on 
July 31.1989. X thus held the stock for 1.308 
days (365 days in both 1986 and 1987. 366 
days in 1988, and 212 days in 1989) at the 
time of the July 31 distribution. The $100,000 
excess distribution allocated to the July 31 
excess distribution is allocated pro rata to 
the 1,308 days; approximately $76.45 is 
allocated to each day in the holding period. 
The total allocations of the July 31 excess 
distribution to each of the taxable years in 
X’s holding period are as follows: 


Taxable year 

Total 

allocation per 
year 

1986...—.. 

1987. 

$27,905.20 

27,905.20 

27,981.65 

16.207.95 

1988...... 

1989..-.„. 

Excess distribution _ 

100,000.00 


The portions of the excess distribution 
allocated to 1986, the prePFIC. and to 1989. 
the current shareholder year, are included as 
ordinary income in X’s gross income for 1989. 

The portions of the excess distribution 
allocated to 1987 and 1988, the prior PFIC 
years, are not included in X's gross income in 
1989, but are subject to the deferred tax 
amount. 

Example 3 —(i) Facts . X, a U.S. person, 
holds six shares of the stock of FC. a section 
1291 fund. Two shares were purchased on 
December 31.1986 (Block #1). and four 
shares were purchased on December 31.1987 
(Block #2). On June 30 of 1987 and 1988. FC 
distributed $10,000 in respect of each 
outstanding share of its stock. No portion of 
the distributions in either year was an excess 
distribution. On June 30,1989. FC distributed 
$30,000 in respect of each outstanding share 
of its stock. 

(ii) Calculation of the 1989 excess 
distributions. The excess distribution is 
determined separately for each block of 
stock. 

(A) Block #1 excess distribution. The 
nonexcess distribution for Block #1 is $25,000 
{125% times (($20,000 + $20.000)/2]}. The total 
excess distribution for Block #1 is $35,000 
($60,000 -$25,000). 

(B) Block #2 excess distribution. The 
nonexcess distribution for Block #Z is $50,000 
[125% times $40,000 (the distribution received 
in the only preceding taxable year included 
in X's holding period)). The total excess 
distribution for Block £2 is $70,000 
($120.000-$50,000). 

(iii) Block #7 allocation. The holding 
period of the Block cl stock began on January 
1.1987. and ended, for purposes of section 
1291, on June 30.1989. for a total of 912 days 
(365 days in 1987. 366 days in 1988 and 181 


days in 1989). The $35,000 excess distribution 
for Block #1 is allocated pro rata to each of 
the 912 days. Accordingly, approximately 
$38.38 is allocated to each day. The total 
allocations to each of the taxable years in X's 
holding period are as follows: 


Taxable year 

Total 

allocation per 
year 

1987....... 

$14,007.70 
14,046.10 
6.946 20 

1988. 

1989___ 

Excess distribution .. 

35.000.00 


The portion of the excess distribution 
allocated to 1989. the current shareholder 
year, of $6,946.20. is included as ordinary 
income in X's gross income for 1989. The 
portions of the excess distribution allocated 
to the prior PFIC years. 1987 and 1988. an 
aggregate of $28,053.80, are not included in 
X's gross income in 1989. but are subject to 
the deferred tax amount. 

(iv) Block *2 allocation. The holding 
period of the Block *2 stock began on 
January 1.1988, and ended, for purposes of 
section 1291. on June 30,1989, for a total of 
547 days (366 days in 1988 and 181 days in 
1989). The excess distribution of $70,000 in 
respect of the Block #2 stock is allocated pro 
rata to each of the 547 days. Accordingly, 
approximately $127.97 is allocated to each 
day. The total allocations to each of the 
taxable years in X's holding period are as 
follows: 


Taxable year 

Total 

allocation per 
year 

1988. 

S46.837.40 

23.162.60 

1989. 

Excess distribution. 

70,000.00 



The portion of the excess distribution 
allocated to 1989. the current shareholder 
year, of $23,162.60. is included as ordinary 
income in X's gross income for 1989. The 
portion of the excess allocated to 1988, 
$46,837.40, is not included in X’s gross income 
in 1989, but is subject to the deferred tax 
amount. 

Example 4. X is a U.S. person that owns all 
the stock of FC. a section 1291 fund. At the 
end of its 1991 taxable year. FC has 
accumulated earnings and profits, before 
reduction for distributions made during the 
year, of $100. none of which was previously 
taxed to X under section 951 or 1293. FC 
distributes $200 to X on the last day of FC's 
taxable year. X determines that, of the $200 
distribution. $50 is a nonexcess distribution, 
and $150 is the total excess distribution. FC's 
earnings and profits of $100 are allocated 
proportionately between the nonexcess 
distribution of $50 and the excess distribution 
of $150. and reduced to zero. Accordingly. $25 
of FC's earnings and profits are allocated to 
the nonexcess distribution and $75 of FC’s 
earnings and profits are allocated to the 
excess distribution. Therefore. $25 of the $50 
nonexcess distribution is taxable as a 
dividend under section 301(c)(1), and the 


remaining $25 is taxable to the extent 
provided in section 301(c) (2) and (3). The 
excess distribution of $150 is taxable as 
provided in § 1.1291-2(e)(2). 

(f) Indirect distributions —(1) In 
general. A distribution (as defined in 
§ 1.1291-2(b)) by a section 1291 fund to 
the actual owner of stock of the section 
1291 fund is an indirect distribution if 
such stock is considered owned by a 
U.S. person pursuant to § 1.1291—1(b)(8). 
Except as otherwise provided in this 
paragraph (f). an indirect shareholder is 
taxable on the total distribution paid by 
the section 1291 fund with respect to the 
stock attributed to the indirect 
shareholder, as if the indirect 
shareholder had actually received that 
amount. The following example 
illustrates the rule of this paragraph 
( 0 ( 1 ). 

Example, (i) X. an S corporation under 
section 1361, purchased 100 shares of stock of 
FC. a corporation, on December 31,1985. FC 
has been a section 1291 fund since its taxable 
year that began January 1,1987. A purchased 
10 percent of the stock of X on December 31. 

1986, and thus became an indirect 
shareholder of 10 shares of FC stock. 

Pursuant to § 1.1291-l(h)(4)(i), A's holding 
period of the FC stock began on January 1. 

1987. 

(ii) FC distributed $5 per share of stock to 
its shareholders in 1986. and $8 per share in 
1987. In 1987 A is treated as receiving a 
distribution of $80 from FC. A did not have a 
total excess distribution in 1987, the taxable 
year in which A's holding period of the FC 
stock began. 

(iii) FC distributed $12 per share in 1988, all 
of which was paid on June 30.1988. A 
therefore is treated as receiving a distribution 
of $120 from FC The nonexcess distribution 
is $100 [125% times $801). Accordingly, the 
excess distribution is $20 ($120-$100). That 
amount is allocated under § 1.1291—2(e)(2)(i) 
to each day in A's holding period of the FC 
stock, which began on January 1.1987, and 
ended, for purposes of the allocation of the 
excess distribution, on June 30. 1988. 

(2) Pass-through entities —(i) Taxation 
of trusts, estates, and their 
beneficiaries. [Reserved] 

(ii) Information reporting —(A) In 
general. A domestic partnership that is a 
direct or indirect shareholder of a 
section 1291 fund must separately state 
the total distribution as a distribution 
from a section 1291 fund on its federal 
income tax return (if any) and on any 
Schedule K-l filed by the partnership or 
provided to a partner to which a 
distributive share of the distribution 
from the section 1291 fund is allocated 
pursuant to section 704. In addition, the 
partnership must state on the Schedule 
K-l the information needed by the 
partner to compute its excess 
distribution with respect to such total 
distribution, and provide the name, 
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address and stock basis, where 
appropriate, of the actual owner of the 
section 1291 fund that paid the 
distribution (or whose stock was 
transferred in an indirect disposition). 
Any partner receiving such a Schedule 
K-l that is itself a domestic partnership 
is in turn obligated to separately state 
such information according to the same 
rules. Similar rules apply to S 
corporations. 

(B) Trusts and estates. [Reserved) 

(3) Coordination with subpart F. If, 
but for this paragraph (f)(3), an indirect 
distribution would be taxable to an 
indirect shareholder under this section 
and also included in the gross income of 
the indirect shareholder under section 
551(a), 951(a)(1), or 1293(a), the indirect 
distribution is taxable only under this 
section. 

(4) Exceptions —(i) Distribution to sole 
shareholder. A distribution by a section 
1291 fund (distributing fund) to another 
section 1291 fund (distributee fund) will 
not be taxable to the direct shareholder 
of the distributee fund if— 

(A) The distributee fund owns all the 
stock of the distributing fund; and 

(B) The distributing fund distributed 
all its earnings and profits in the current 
shareholder year and annually 
distributed all its earnings and profits 
for each year that is included in the 
shareholder’s holding period of the 
distributing fund. 

(ii) Other exceptions. [Reserved) 

(5) Adjustment to basis. The 
shareholder’s adjusted basis of the stock 
or other property that is owned directly 
by the shareholder and through which 
ownership of the section 1291 fund is 
attributed to the shareholder is 
increased by the amount of the indirect 
distribution taxed to the shareholder 
pursuant to paragraph (f)(1) of this 
section. 

(6) Treatment of previously taxed 
amounts. The principles of sections 959 
and 961 apply with respect to amounts 
previously taxed under this paragraph 
(f). The following example illustrates the 
rule of this paragrpah (f)(6). 

Example . USP owns 50% of CFCl. CFCl 
and its wholly owned subsidiary. CFC2. are 
both controlled foreign corporations within 
the meaning of section 957(a), but are not 
PFICs. CFC2 owns 10% of the stock of NQF, a 
PFIC. USP is an indirect shareholder of NQF 
pursuant to $ 1.1291-l(b)(8)(ii). USP has not 
elected to treated NQF as a QEF. In 1992. 

NQF distributes $100 to CFC2. and CFCl 
distributes $100 to USP. but CFC2 makes no 
distributions to CFCl. At the end of 1992, 

CFCl has accumulated earnings and profits 
of $200. none of which was previously taxed 
to USP under section 951(a)(1). USP is 
taxable pursuant to §1.1291—2(f) on its pro 
rata share of the indirect distribution paid to 
CFC2, and also is taxable on CFCl's 


distribution pursuant to section 301(c). No 
part of the distribution by CFCl to USP is 
attributable to the amount taxed to USP 
under §1.1291—2(f) because no part of the 
distribution can be attributed to NQF’s 
distribution to CFC2. 

§ 1.1291-3 Disposition*. 

(a) Purpose and scope. Any direct or 
indirect disposition of stock of a section 
1291 fund within the meaning of 
paragraphs (b), (c). (d). and (e) of this 
section is taxable to the extent provided 
in section 1291, this section, and 

§ 1.1291-6. For dispositions of stock of a 
section 1291 fund that qualify for 
nonrecognition treatment, see § 1.1291- 
6. Gain is determined on a share-by- 
share basis and is taxed as an excess 
distribution as provided in §1.1291- 
2(e)(2). Unless otherwise provided under 
another provision of the Code, a loss 
realized on a disposition of stock of a 
section 1291 fund is not recognized. 

(b) Disposition —(1) In general. For 
purposes of this section, a disposition is 
any transaction or event that constitutes 
an actual or deemed transfer of property 
for any purpose of the Code and the 
regulations thereunder, including (but 
not limited to) a sale, exchange, gift, or 
tansfer at death, an exchange pursuant 
to a liquidation or section 302(a) 
redemption, or a distribution described 
in section 311, 336, 337, 355(c) or 361(c). 
For purposes of this paragraph (b). any 
person receiving a distribution that 
qualifies under section 355 will be 
treated as disposing of all of its stock in 
the distributing corporation (whether or 
not there is an actual disposition of such 
stock) in exchange for stock of the 
distributing corporation, the controlled 
corporation, or both, as the case may be. 

(2) Change of il.S. residence or 
citizenship. If a shareholder of a section 
1291 fund becomes a nonresident alien 
for U.S. tax purposes, the shareholder 
will be treated as having disposed of the 
shareholder’s stock in the section 1291 
fund for purposes of section 1291 on the 
last day that the shareholder is a U.S. 
person. Termination of an election under 
section 6013 (g) is treated as a change of 
residence (within the meaning of this 
paragraph (b)(2)) of the spouse who wa 9 
a resident solely by reason of the 
section 6013 (g) election. 

(c) Direct disposition of stock of a 
section 1291 fund. Except to the extent 
provided in § 1.1291-6. a direct 
shareholder of a section 1291 fund 
recognizes all gain that it realizes on a 
dispositon of the stock of such fund. 

(d) Stock of a section 1291 fund used 
as security for an obligation —(1) In 
general. Except to the extent provided in 
paragraph (d) (3) and (6) of this section, 
the use of stock of a section 1291 fund as 


security for the performance of an 
obligation of a direct or indirect 
shareholder (or of a person related 
within the meaning of section 267(b) to 
that shareholder), in connection with a 
loan, guarantee, margin account, or 
otherwise (a pledge of stock), is a 
transaction that results in a disposition 
of the stock of the section 1291 fund 
within the meaning of paragrah (b) of 
this section. Such pledged stock will be 
treated as having been disposed of on 
the later of the date when such stock is 
first used as security with respect to 
such obligation or the first day of the 
first taxable year of the foreign 
corporation as a PFIC. Such pledged 
stock will be treated as having been 
disposed of for consideration equal to 
the lesser of— 

(1) The unpaid principal of the 
obligation secured by the stock on the 
date of disposition; or 

(ii) The fair market value of the stock 
immediately before such disposition. 

(2) Indirect pledge. A pledge of stock 
of a section 1291 fund, as described in 
paragraph (d)(1) of this section, will be 
deemed to occur if such stock serves 
indirectly as security for the 
performance of an obligation described 
in that paragraph, and a principal 
purpose for the structure of the security 
arrangement was to avoid the rule of 
that paragraph. 

(3) Requirement of gain realized. This 
paragraph (d) does not apply if the 
shareholders would realize a loss on an 
actual disposition of the stock of the 
section 1291 fund at the time the 
obligation was secured by the stock. 

(4) Increase in value of pledged stock. 
An increase in the value of stock being 
used to secure the performance of an 
obligation will not be treated as a 
disposition of the stock unless the 
pledge stock is used to secure additional 
principal or new indebtedness. 

(5) Adjustment of basis; holding 
period. If stock of a section 1291 fund is 
treated as disposed of under this 
paragraph (d). adjustments to basis will 
be made in accordance with rules 
similar to those in § 1.1291—©(b)(4). For 
the holding period of pledged stock, see 
§ 1.1291—1(h)(5). 

(6) Transition rule. Stock of a section 
1291 fund that secured an obligation 
within the meaning of paragraph (d)(1) 
of this section as of the effective date of 
section 1297(b)(6) is not treated as 
disposed of as of the first day of the first 
taxable year of the foreign corporation 
as a PFIC, unless such stock continued 
to secured such obligation 180 days after 
the effective date. For a special effective 
date pertaining to this rule, see § 1.1291- 

«j)(2). 
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(7) Examples. The following examples 
illustrate the operation of this paragraph 

(d). 

Example 1. On November 20.1995, X. a 
U.S. person that was a shareholder of FC. a 
section 1291 fund, used its stock in FC. valued 
immediately before the loan at $120,000. as 
security for a $100,000 loan. X s basis in the 
stock is S70.000. The pledge is treated as a 
disposition of the stod*. for $100,000, which is 
the lesser of the loan principal secured by the 
stock and the fair market value of the stock. S 
recognizes $30,000 on the disposition, which 
gain is taxed as an excess distribution under 
section 1291 and $ 1.1291—2(e)(2). X’s basis in 
the FC stock is Increased by $30,000. the 
amount of gain recognized on the deemed 
disposition. The holding period of the pledge 
stock is not adjusted to reflect the disposition 
because the full amount of the gain inherent 
in the stock was not recognized [see § 1.1291- 
1(h)(5)). 

Example 2. The facts are the same as in 
Example. In addition. On August 12.1996, X 
borrows an additional $30,000 (for a total 
outstanding loan balance on that day of 
$130,000). The value of the FC stock 
immediately before the additional loan is 
$130,000. Pursuant to $ 1.1291—3(d)(4). there is 
a disposition within the meaning of § 1.1291- 
3(d)(1) to the extent the value of the FC stock 
secures additional indebtedness. The FC 
stock first secured a loan of $100,000, which 
was less than its full value. The second loan 
results In a disposition to the extent that the 
previously unrecognized appreciation and 
any additional appreciation secure additional 
indebtedness. Accordingly, there is an excess 
distribution of $30,000. X's basis in its FC 
stock is increased by $30,000. the amount of 
gain recognized. X’s holding period in the FC 
stock for section 1291 purposes is treated as 
beginning on the day after the effective date 
of the second borrowing (see § 1.1291- 
1(h)(5)). 

(e) Indirect dispositions —(1) In 
general Except as otherwise provided in 
this paragraph (e) and § 1.1291-6. an 
indirect shareholder of a section 1291 
fund is taxable under section 1291 and 
this section on an Indirect disposition of 
stock of the section 1291 fund. 

(2) Indirect disposition defined. An 
indirect disposition is— 

(i) Any disposition of stock of a 
section 1291 fund by its actual owner if 
such stock is attributed to an indirect 
shareholder in { 1.1291-1 (b)(8); 

(ii) Any disposition, by an indirect 
shareholder or any other person, of any 
interest in a person, if by virtue of such 
interest the indirect shareholder was 
treated as owning stock of a section 
1291 fund under 5 1.1291-1 (b)(8); or 

(iii) Any other transaction as a result 
of which an indirect shareholder’s 
ownership of a section 1291 fund is 
reduced or terminated. 

Paragraph (e)(2)(i) of this section 
applies without regard to whether the 
indirect shareholder’s ownerhsip of a 
section 1291 fund is changed by the 


disposition. However, paragraph 
(e)(2)(ii) of this section does not apply if 
the disposition does not result in a 
reduction in the indirect shareholder’s 
ownership of the fund or an increase in 
the basis of the stock of the fund in the 
hands of the actual owner. 

(3) Examples. The following examples 
illustrate paragraph (e)(2) of this section. 

Example 1. T. a U.S. person, and M. a 
foreign person, are equal partners of FP, a 
foreign partnership that owns 10 shares of 
stock of FC, a PFIC. Pursuant to § 1.1291- 
l(b)(8)(iii). T is an indirect shareholder of 
one-half of the shares of FC stock held by FP. 
T did not elect under section 1295 to treat FC 
as a QEF. On August 14.1994, H. a U.S. 
person, joins the partnership as an equal 
partner. As a result of H‘s acquisition of one- 
third of FP. H is an indirect shareholder of 
one-third of the FC stock held by FP. H’s 
acquisition of the FP interest is a disposition 
pursuant to $ 1.1291-3(e)(iii), taxable to T. of 
one-third of Ts interest in the FC stock. 

Example 2E,a U.S. person, and R. a 
foreign person, each own 50% of the 
outstanding stock of Distributing, a foreign 
corporation that is not a PFIC or a controlled 
foreign corporation within the meaning of 
section 957(a). Distributing owms all the stock 
of Controlled, a PFIC. Pursuant to $ 1.1291- 
l(b)(8)(ii)(A). E is an indirect shareholder of 
Controlled. E did not elect under section 1295 
to treat Controlled as a QEF. In a transaction 
that qualifies under section 355(a), 
Distributing distributes alt the Controlled 
stock to R. As a result of the distribution, E's 
interest in Controlled is terminated. The 
distribution is an indirect disposition of E's 
ownership of Controlled, within the meaning 
of $ 1.1291-3(e)(2)(i), taxable to E under 
§ 1.1291-3(e). 

Example 3. C. a U.S. person, owns 51% of 
the stock of CFC. a foreign corporation that is 
not a PFIC. Several foreign persons own the 
remaining 49% of CFC. CFC owns 100 shares 
of FYZ. a PFIC, Pursuant to § 1.1291- 
l(b)(8)(ii)(A), C is an indirect shareholder of 
51 shares of the FYZ stock held by CFC. C 
did not elect under section 1295 to treat FYZ 
as a QEF. To raise capital. CFC makes a 
public offering of its stock. After the offering. 
C owns only 35% of the CFC stock. The 
reduction of C*s ownership of CFC terminated 
C*s indirect ownership of the FYZ stock, 
pursuant to § 1.1291-3(e)(2(iii), taxable to C 
under § 1.1291-3(e). 

(4) General rules —(i) Amount and 
treatment of gain. If a shareholder with 
respect to a share of stock of a section 
1291 fund is taxable on an indirect 
disposition of that share, the 
shareholder is treated as recognizing an 
amount of gain with respect to that 
share equal to the shareholder’s pro rata 
share of the gain realized by the actual 
owner of that share (in the case of a 
disposition described in paragraph 
(e)(2)(i) of this section), or the gain the 
actual owner would have realized on an 
actual disposition of such stock (in the 
case of other dispositions). The gain 
taxable to the shareholder is an excess 


distribution, taxable in the manner 
provided in 5 1.1291-2(e)(2). The gain is 
allocated over the shareholder’s holding 
period of the stock of the section 1291 
fund as determined in § 1.1291-1 (h)(4). 

(ii) Coordination with current 
inclusion rules. If gain from an indirect 
disposition would be taxable to a 
shareholder under this section, and 
would, but for this paragraph (e)(4)(ii). 
also be included in the gross income of 
the shareholder under section 551(a), 
951(a)(1), or 1293(a), the indirect 
disposition is taxable only under this 
section. 

(iii) Adjustment to basis: holding 
period. The shareholder’s adjusted basis 
of the stock or other property that is 
owned directly by the shareholder and 
through which ownership of ther section 
1291 fund is attributed to the 
shareholder is increased by the amount 
of gain recognized by the shareholder 
pursuant to paragraph (e) (4) (i) of this 
section. In addition, solely for purposes 
of determining the subsequent treatment 
under the Code of a direct or indirect 
shareholder of the stock of the section 
1291 fund treated as transferred in an 
indirect disposition, the adjusted basis 
of the actual owner of the stock of the 
section 1291 fund is increased by the 
amount of gain recognized by the 
shareholder. For the holding period rule 
for stock that is treated as disposed of 
under prargraph (e) (2) of this section, 
see § 1.1291-1 (h)(5). 

(iv) Treatment of previously taxed 
amounts. The principles of sections 959 
and 961 apply with respect to 
distributions by a foreign corporation 
through which a shareholder was 
considered to own stock of a section 
1291 fund, to the extent that such 
distributions are attributable to amounts 
previously taxed under this paragraph 
(e) on a disposition of the stock of such 
fund. 

(5) Pass-through entities —(i) Section 
1291 fund stock held by former C 
corporation. Solely for purposes of 
calculating the aggregate amount of 
interest under § 1.1291-4 (d) (1). the S 
corporation shareholders gain is 
determined without regard to section 
1366 (f) (2). Accordingly, the excess 
distribution for this purpose includes the 
amount of the S corporation’s liability 
for tax attributable to the built-in gain in 
the stock of the section 1291 fund 
pursuant to section 1374. For an 
illustration of the rule of this paragraph 
(e) (5) (i). see § 1.1291-4 (e), Example 2. 
For the taxation of the S corporation on 
the disposition of the stock of a section 
1291 fund, see section 1374. 

(ii) Taxation of trusts, estates , and 
their beneficiaries. (Reserved) 
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(iii) Information reporting. The 
information reporting obligations to 
which pass-through entities are subject 
with respect to indirect distributions 
also apply with respect to indirect 
dispositions. See § 1.1291-2 (f) (2) (ii). 

(6) Exceptions—[\] Disposition of 
PFIC's wholly-owned PFIC. A direct 
shareholder of a section 1291 fund (first- 
tier fund) will not be taxable on an 
indirect disposition of a section 1291 
fund (second-tier fund) that is a wholly 
owned subsidiary of the first-tier fund if 
the second-tier fund annually 
distributed all its earnings and profits 
for each year that is included in the 
shareholder’s holding period of the 
second-tier fund. 

(ii) Other exceptions. [Reserved] 

(f) Transfers within a consolidated 
group. For purposes of applying sections 
1291 through 1297 to the stock of a PFIC, 
transfers by one member of a 
consolidated group to another member 
are ignored. Thus, the basis of the 
transferred stock in the hands of the 
transferee is the adjusted basis of such 
stock in the hands of the transferor, and 
the holding period of such stock held by 
a member of the consolidated group 
includes the holding period of all 
members of the group that have 
transferred the stock. 

(g) Installment sales. If the gain from a 
disposition of a share of stock of a 
section 1291 fund is reported on the 
installment basis, there is an excess 
distribution on the receipt of each 
installment or portion thereof in the 
amount of the gain to be reported in 
accordance with section 453 with 
respect to such share. For purposes of 
allocating each excess distribution 
under § 1.1291-2 (e) (2) (i), the holding 
period of the transferred stock, which 
begins on the date determined under 

§ 1.1291-1 (h), is treated as ending on 
the date of each installment. 

(h) Series of liquidation distributions. 
For purposes of allocating the gain 
recognized on a distribution of property 
that is one of a series of distributions in 
liquidation of a section 1291 fund, the 
holding period of the stock of the 
liquidating corporation, which begins on 
the date determined under § 1.1291-1 
(h), is treated as ending on the date of 
each liquidation distribution with 
respect to which gain is recognized. 

(i) Sections 1246 and 1248 
inapplicable. Sections 1246 and 1248 do 
not apply to the disposition of stock of a 
section 1291 fund that is taxable under 
section 1291. See sections 1246 (g) and 
1248 (g) (2). 

(j) Estate tax deduction. If a 
shareholder acquired the stock of a 
section 1291 fund from a decedent (other 
than a decedent who was a nonresident 


alien at all times during the holding 
period of the stock), and the decedent 
did not recognize any gain on the 
transfer of his or her stock at death 
pursuant to § 1.1291-6 (c) (2) (iii) (A), the 
shareholder may deduct from gross 
income, for the taxable year of the 
disposition of the stock of the seciton 
1291 fund that is taxable to the 
shareholder, an amount equal to that 
portion of the decedent’s estate tax 
deemed paid which is attributable to the 
excess of (A) the value at which such 
stock was taken into account for 
purposes of determining the value of the 
decedent’s gross estate, over (B) the 
value at which it would have been so 
taken into account if such value had 
been the basis of the stock in the hands 
of the shareholder determined under 
§ 1.1291-6 (b) (4) (iii). 

§ 1.1291-4 The deferred tax amount. 

(a) In general. The deferred tax 
amount is the sum of the aggregate 
increases in taxes (defined in paragraph 

(c) (5) of this section and the aggregate 
amount of interest (defined in paragraph 

(d) of this section) determined with 
respect to the aggregate increases in 
taxes. The deferred tax amount is 
computed for the portions of each 
excess distribution allocated to different 
prior PFIC years, as defined in § 1.1291- 
1(b)(4). 

(b) Character of deferred tax amount. 
The aggregate increases in taxes are an 
additional amount of tax imposed on the 
shareholder for the current shareholder 
year. The aggregate increases in taxes 
are treated as an income tax for 
purposes of subtitle F (Procedure and 
Administration), and therefore will be 
assessed, collected, paid, and subject to 
penalties and interest in the same 
manner as other taxes on income. The 
aggregate amount of interest is treated 
as interest under section 6601. To 
determine the extent to which such 
interest may be deducted for federal 
income tax purposes, see section 163 
and the regulations under that section. 

(c) Increase in tax — (1) In general. An 
increase in tax is determined for each 
portion of an excess distribution 
allocated to a prior PFIC year. Each 
increase in tax is determined by 
multiplying the amount of the excess 
distribution allocated to the prior PFIC 
year by the highest statutory rate of tax 
in effect under either section 1 or section 
11. as applicable, for that prior PFIC 
year. 

(2) Rate of tax in effect. The highest 
statutory rate of tax is determined 
without regard to the actual rate of tax 
to which the shareholder was subject in 
that prior PFIC year. The rate of tax in 
effect in the case of a distribution or 


disposition taxable to an indirect 
shareholder is the rate in effect for the 
indirect shareholder. For taxable years 
of the shareholder beginning after 1987 
and before January 1.1991, the highest 
statutory rate of tax in effect under 
section 1 is 28 percent. If there was a 
change of tax rates during a taxable 
year, the highest rate of tax is 
determined in the manner described in 
section 15(e) using the highest statutory 
rates of tax in effect before and after the 
change of rates. 

(3) Reduction for foreign taxes. To the 
extent provided in section 1291(g) and 

§ 1.1291-5, each increase in tax is 
reduced by the foreign tax credit 
calculated with respect to the increase 
in tax. 

(4) Net increase in tax. The net 
increase in tax is the amount of the 
increase in tax after reduction for 
creditable foreign taxes. See paragraph 

(d) of this section. 

(5) Aggregate increases in taxes. The 
term aggregate increases in taxes means 
the sum of all net increases in tax 
calculated for an excess distribution. 

(d) Aggregate amount of interest —(1) 
In general. The aggregate amount of 
interest is the sum of the interest 
charges computed on all net increases in 
tax calculated for an excess distribution. 
An interest charge is computed 
separately for the interest period of each 
net increase in tax by using the 
applicable rates and method under 
section 6621. The interest period for a 
net increase in tax is the period 
beginning on the due date of the income 
tax return for the prior PFIC year for 
which the net increase in tax was 
computed and ending on the due date 
for the income tax return for the current 
shareholder year. For purposes of this 
paragraph, the term due date means the 
date prescribed by law, determined 
without regard to extensions, for filing 
the income tax return for the taxable 
year of the shareholder. 

(2) Reduction for interest paid under 
section 453A(c). A disposition may be 
subject to both sections 1291 and 
453A(c). The aggregate amount of 
interest determined in paragraph (d)(1) 
of this section is reduced by the amount 
of interest paid under section 453(c) that 
is attributable to an excess distribution 
arising from the disposition. The 
shareholder may use any reasonable 
method of determining the amount of the 
reduction. 

(e) Examples. The following examples 
illustrate the rules of this section. 

Example 1 . (i) Facts. X is a domestic 
corporation that is a calendar year taxpaper. 
The due date (without regard to extensions) 
for its federal income tax return is March 15. 
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X acquired a share of stock of FC, a 
corporation, on December 31.1986, for $500. 
FC has been a section 1291 fund with respect 
to X since FC‘s taxable year that began 
January 1.1987. On December 31.1990. X sold 
the FC stock for $1000. X did not incur any 
foreign tax on the disposition of the FC stock. 
X‘s gain on the sale. $500, is taxed as an 
excess distribution. The excess distribution is 
allocated pro rata over X*s four-year holding 
period. Accordingly, $125 is allocated to each 
year in X*s holding period. The $125 allocated 
to 1990. the current shareholder year, is 
included in X’s ordinary income for that year. 
The allocations to 1987,1988 and 1989. the 
prior PFIC years, are subject to the deferred 
tax amount under 5 1.1291-4. 


(ii) Calculation of the 1987 increase in tax. 
The increase in tax for the $125 allocated to 
1987 is determined in the manner described 
in section 15{e) by using a weighted average 
rate. The weighted average rate is 40 percent; 

P»rcvrt 

46% rate.181/365 x 46%= 22.81 

34% rate--_ 184/365 x 34%= 17.14 

39.95 


The increase in tax for 1987 is $49.94 
($125 X 39.95%). 


(iii) Calculation of the other increases in 
tax. The highest statutory rate of tax 
applicable to X that was in effect for both 
1988 and 1989 was 34 percent. The increase in 
tax for each of 1988 and 1989 is $42.50 

($125 X 34%). 

(iv) segregate increases in taxes. The 
aggregate increases in taxes are $134.94 
($49.94 + $42.50 + $42.50). 

(v) Interest charge. Interest on each of the 
three increases in tax ($49.94, $42.50. and 
$42.50) is computed using the rates and 
method provided in section 6821 for the 
respective interest period. The following are 
the interest periods: 


Year of allocation 

Increase in tax 

Interest period 

Beginning on 

Ending on 

1987 . . .. 

1988 . 

$49.94 

42.50 

42.50 

March 15. 1988 _ 

March 1S iqaq 

March 15. 1991. 

March 15. 1991 

March 15. 1991. 

1989 .. 

fJtarrh 15 1QQO 


•*KUWI >V t I99 v«m«.. 


Example 2. (i) Facts. The facts are the same 
as in Example 1 except that X was a C 
corporation until it elected to be treated as an 
S corporation effective for its taxable year 
beginning January 1.1988. A is a U.S. person 
who has been a shareholder of X since 
January 1,1988. A’s holding period of the FC 
stock began on January 1.1988, pursuant to 
§ 1.1291-l(h)(4)(i). As of January 1.1988. the 
FC stock had appreciated in value to $800; X 
therefore had $300 of built-in gain within the 
meaning of section 1374. Assume X pays a 
built-in gain tax of $102 because of the sale of 
the FC stock in 1990. 

(ii) Calculation of the aggregate increases 
in taxes owed by A. The $500 gain 
recognized, reduced as provided in section 
1366(f)(2) by the amount of built-in gain tax of 
$102 paid by X pursuant to section 1374 to 
$398, is taxable to A as an excess distribution 
as provided in § 1.1291-2(e)(2). The $398 
excess distribution is allocated pro rata over 
X*s four-year holding period (not A’s three- 
year holding period) as provided in § 1.291- 
3(e)(5). The allocation of $99.50 to 1990. the 


current shareholder year, is included in A’s 
ordinary income. The allocations of $99.50 to 
1987,1988, and 1989 are not included in 
Income, but are subject to the deferred tax 
amount. The aggregate increases in taxes are 
determined based on those $99.50 allocations. 

(A) Calculation of the 1987 increase in tax. 
The highest statutory rate of tax applicable to 
A that was in effect in 1987 was 38.5 percent. 
The increase in for the portion of the excess 
distribution allocated to 1987 is $38.31 
($99.50 X 38.5%). 

(B) Calculation of the other increases in 
tax. The highest statutory rate of tax 
applicable to A that was in effect for both 
1988 and 1989 is 28 percent. The increase in 
tax for each of 1988 and 1989 is $27.86 
($99.50 X 28%). 

(C) Calculation of the aggregate increases 
in taxes. The aggregate increases in taxes are 
$94.03 ($38.31 + 27.66 + 27.86). 

(iii) Calculation of the aggregate amount of 
interest. For purposes of calculating the 
aggregate amount of interest, the reduction 
provided under section 1366 (f)(2) is 


disregarded and the excess distribution is 
$500. Accordingly, for purposes of calculating 
the aggregate amount of interest. $125 is 
allocated to 1967.1988, and 1989. 

(A) Calculation of the 1987 hypothetical 
increase in tax. The highest statutory rate of 
tax applicable to A that was in effect in 1987 
was 38.5 percent. The hypothetical increase 
in tax for the portion of the excess 
distribution allocated to 1967 is $48.12 
($125X38.5%). 

(B) Calculation of the other hypothetical 
increases in tax. The highest statutory rate of 
tax applicable to A that was in effect for both 
1988 and 1989 is 28 percent. The hypothetical 
increase in tax for each of 1988 and 1989 is 
$35.00 ($125X28%). 

(C) Interest charge. Interest on each of the 
three hypothetical increases in tax ($48.12. 
$35. and $35) is computed using the rates and 
method provided in section 6621 for the 
respective interest period. The following are 
the interest periods: 


Year of allocation 

Increase in 

Interest period 

tax 

Beginning on 

Ending on 

1987........ 

$48 12 

Anri! IS 1QAA 

Anrrl 1A 1QQ1 

1988_____ 

35.00 

35.00 

m i i joo . ... 

Annl 1QAQ 

Atvil K 1O01 

1989. 

“^/Ml 13, .. 

Anri IS 1 QOn 

Af/Nl 1 j t Ijo 1. 

ApnJ 15. 1991. 


l 3, 1 5 jU ... 


(iv) The deferred tax amount. The deferred 
tax amount is the sum of the aggregate 
increases in taxes determined in (ii) and the 
aggregate amount of interest determined in 
(iii). 

§ 1.1291-5 Coordination with the foreign 
tax credit rules. 

(a) Scope. This section provides rules 
for determining the amount of foreign 
tax credit that a shareholder may claim 
on a distribution from a section 1291 


fund, and in certain cases, on a 
disposition of stock of a section 1291 
fund. This section applies to a 
shareholder that has chosen under 
section 901 for the current shareholder 
year to claim a credit for foreign taxes 
paid. The rules of this section apply 
separately with respect to each section 
1291 fund in which the shareholder 
directly or indirectly owns stock. For 
purposes of this section, an S 


corporation is treated as a partnership, 
and its shareholders as partners of the 
partnership. See section 1373. 

(b) Distributions from section 1291 
funds to shareholders that are not 
entitled to a foreign tax credit for 
foreign taxes deemed paid —(1) Rule. If 
a section 1291 fund makes a distribution 
with respect to which a shareholder 
(other than a shareholder described in 
paragraph (c) of this section) is subject 
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to tax under § 1.1291-2, and the 
shareholder would be entitled to a 
foreign tax credit for foreign taxes paid 
[including withholding taxes) with 
respect to such distribution, but not for 
foreign taxes deemed paid with respect 
to such distribution (determined in both 
cases without regard to section 1291 and 
this section), the foreign tax credit with 
respect to that distribution is determined 
under the steps provided in this 
paragraph (bj. The excess distribution is 
treated as foreign source income 
described in section 904(d)(1)(A). 

(i) Step 1. The shareholder determines 
the total excess distribution under 
§ 1.1291-2(c)(3). and the excess 
distribution taxes. The excess 
distribution taxes are the creditable 
foreign taxes (within the meaning of 
section 1291(g)(2)(A)), paid or accrued 
with respect to the total distribution for 
the current shareholder year, allocated 
to the total excess distribution as 
follows: 


Foreign taxes paid Total excess 

with respect to the X distribution 

total distribution . . ,. . 

Total distribution 

The remainder of the creditable foreign 
taxes are allocated to the nonexcess 
distribution. 

(ii) Step 2. The shareholder allocates 
the total excess distribution and the 
excess distribution taxes ratably to each 
distribution received during the 
shareholder’s taxable year in the 
manner provided in § 1.1291-2(c)(4). The 
shareholder then allocates each excess 
distribution and the excess distribution 
taxes allocated to that distribution to 
each taxable year included in the 
shareholder’s holding period based on 
the number of days in each such taxable 
year. 

(iii) Step 3. The shareholder 
determines the tentative increase in tax 
for each prior PFIC year. The term 
tentative increase in tax means the 
increase in tax determined in the 
manner provided in § 1.1291^}(c) for 
each prior PFIC year. The tentative 
increase in tax for a prior PFIC year is 
the foreign tax credit limitation for the 
excess distribution taxes allocated to 
the prior PFIC year. 

(iv) Step 4. The shareholder claims as 
a foreign tax credit with respect to an 
increase in tax for a prior PFIC year the 
lesser of the tentative increase in tax for 
that year determined in Step 3 or the 
excess distribution taxes allocated to 
that prior PFIC year in Step 2. 

(v) Step 5. The shareholder determines 
the net increase in tax for each prior 
PFIC year by reducing the tentative 


increase in tax for a prior PFIC year 
determined in Step 3 by the foreign tax 
credit determined for that year in Step 4. 
For the calculation of the interest charge 
for each net increase in tax. see 
§ 1.1291-4(d). 

(vi) Step 6. The portions of the excess 
distribution and excess distribution 
taxes allocated to the current 
shareholder year and prePFIC years, if 
any. as well as the creditable foreign 
taxes allocated to the nonexcess 
distribution, are taken into account in 
the current shareholder year under the 
general foreign tax credit rules. 

(2) Carryovers disallowed. The 
amount by which the excess distribution 
taxes allocated to a prior PFIC year 
exceed the tentative increase in tax for 
that year may not be claimed as a 
foreign tax credit against any federal 
income tax. 

(c) Distributions from section 1291 
funds that are CFCs —(1) Rule. If a 
controlled foreign corporation (CFC) (as 
defined in section 904(d)(4)) that is a 
section 1291 fund makes a distribution 
with respect to which a United States 
shareholder (also as defined in section 
904(d)(4)) is subject to tax under 
8 1.1291-2, the foreign tax credit with 
respect to that excess distribution is 
determined by applying the rules of 
section 1291(g) on a separate category 
basis within the meaning of section 904. 
See section 904(d)(3)(A) and the 
regulations under that section. A 
distribution described in this paragraph 
(c) from a section 1291 fund is foreign 
source income except to the extent the 
distribution 19 determined to be derived 
from U.S. sources pursuant to section 
904(g). The foreign tax credit of a United 
States shareholder with respect to a 
distribution by a CFC that is taxable as 
an excess distribution to the shareholder 
under 5 1.1291-2(e)(2) is determined 
according to the following steps. 

(i) Step 1. The shareholder 
determines— 

(A) The separate category or 
categories (as defined in 5 1.904-5(a)(l)) 
to which the total distribution (including 
the amount of the gross-up determined 
under section 78) for the taxable year is 
allocable under the rules of section 
904(d)(3) and the regulations under that 
section (see § 1.904-5(c)(4)); 

(B) The creditable foreign taxes, 
which are the foreign taxes paid or 
deemed paid on the distribution 
(determined without regard to section 
1291 and this section) writh resspect to 
each separate category under the rules 
of sections 901, 902, 904, and 960 and the 
regulations under those sections (see 

§ 1.904-6(b)(3)); and 

(C) The portion of the total 
distribution (including the gross-up) in 


each separate category that is from U.S. 
sources pursuant to section 904(g) (see 
§ 1.904-5(m) (4) and (6)). 

Solely for purposes of section 1291. 
any portion of the total excess 
distribution that would not be allocated 
to a separate category under normally 
applicable rules because it exceeds the 
fund’s earnings and profits is deemed to 
be foreign source income allocated to 
the separate category defined in section 
904(d)(1)(A). 

(ii) Step 2. The shareholder 
determines— 

(A) The total excess distribution 
under S 1.1291-2(c)(3) with respect to the 
total distribution (including the gross- 
up); and 

(B) The portion of the total excess 
distribution allocable to each separate 
category (the separate category excess 
distribution). 

Each separate category excess 
distribution is calculated as follows: 


Distribution 
allocable to a 
separate category 
(including gross-up) ^ 
[Step 1 (A)) x 


Total distribution 
(including gross-up) 


Total excess 
distribution (Step 2 
(A)) 


(iii) Step 3. The shareholder 
determines the U.S. source portion of 
each separate category excess 
distribution as follows: 


U.S. source portion 
of distribution 
allocable to a 
separate category 
[Step 1 (C)) 


Total distribution 
allocable to that 
category (Step T 


X 


Separate category 
excess distribution 
(Step 2 (B)) to 


(iv) Step 4. The shareholder 
determines the excess distribution taxes 
with respect to each separate category 
(separate category excess distribution 


taxes) as follows: 


Creditable foreign 
taxes with respect 
to the distribution 
and allocable to the x 
separate category 
(Step 1 (B)) 


Separate category 
excess distribution 
(Step 2 CJ3JJ 


Total distribution 
allocable to that 
category (Step 1 
(A)) 


(v) Step 5. (A) The shareholder 
allocates— 

(7) The separate category excess 
distribution; 
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(2) The separate category excess 
distribution taxes; and 

(J) The U.S. source portion of the 
separate category excess distribution 
ratably to each distribution received 
during the shareholder’s taxable year in 
the manner provided in § 1.1291—2(c)(4). 

(B) The shareholder then allocates— 

(7) The amount determined in Step 5 
(A)(7) for each distribution to each 
taxable year included in the 
shareholder’s holding period based on 
the number of days in each such taxable 
year; 

(2) The amount determined in Step 5 
(A)(2) for each distribution to each 
taxable year included in the 
shareholder’s holding period based on 
the number of days in each such taxable 
year; and 

(3) The amount determined in Step 5 

(A) (2) for each distribution to each 
taxable year included in the 
shareholder’s holding period based on 
the number of days in each such taxable 
year. 

Solely for purposes of determining the 
foreign tax credit limitation for the 
current shareholder year, the portion of 
an excess distribution that is allocated 
to the current shareholder year and 
prePFIC years, and included in income, 
is treated as a dividend from a CFC that 
is not a PFIC. The excess distribution 
taxes allocated to that portion of the 
excess distribution are treated as 
foreign taxes paid with respect to a 
dividend from a CFC that is not a PFIC 
and taken into account in the current 
shareholder year under general foreign 
tax credit rules. 

(vi) Step 6. The shareholder 
determines a tenetative increase in tax 
for each prior PFIC year for each 
allocation of a separate category excess 
distribution determined under Step 5 

(B) (7) (separate category tentative 
increase in tax). 

(vii) Step 7. The shareholder 
determines a foregin tax credit 
limitation for each prior PFIC year to 
which the separate category excess 
distribution is allocated. The limitation 
is determined as follows: 


Separate 

category X 

tentative 
increase in 
tax for prior 
PFIC year 
[Step 6) 


Foreign source 
separate category 
excess distribution 
allocated to that 
prior PFIC year 
[Step 5 (B)(7) — 
Step 5 (B)(2) 

Separate category 
excess distribution 
allocated to that 
prior PFIC year 
[Step 5 (B)(7)) 


(viii) Step 8. The shareholder may 
claim a foreign tax credit for each 
separate category tentative increase in 
tax. The foreign tax credit for a prior 
PFIC year is the lesser of the foreign tax 
credit limitation determined in Step 7 for 
the prior PFIC year or the amount of the 
separate category excess distribution 
taxes allocated to that prior PFIC year 
under Step 5(B)(2). 

(ix) Step 9. The shareholder 
determines the separate category net 
increase in tax for each prior PFIC year 
by reducing the separate category 
tentative increase in tax determined for 
that year in Step 6 by the amount of the 
foreign tax credit determined for that 
year in Step 8. For the calculation of the 
interest charge on each net increase in 
tax, see § 1.1291-4(d). 

Carryovers disallowed. The amount 
by which the excess distribution taxes 
allocated to a prior PFIC year exceed 
the separate category tentative increase 
in tax for that year may not be claimed 
as a foreign tax credit against any 
federal income tax. 

(3) Example. The following example 
illustrates the rules of paragraph (c) of 
this section. 

Example, (i) Facts. USP, a domestic 
corporation, has been a United States 
shareholder of FC. a CFC that is a section 
1291 fund, since December 31,1986. USP and 
FC both use the calendar year as their 
taxable year. USP has not included any 
amount in income under section 951 with 
respect to FC. On March 31,1989, FC 
distributed $1000 to USP. As of that date, USP 
had held the FC stock for 821 days (365 days 
in 1987, 366 days in 1988, and 90 days in 
1989). USP elects to credit foreign taxes for 
1989, and determines the total creditable 
taxes with tespect to the distribution from FC 
to be $485, $425 of which are deemed paid 
taxes and $60 of which are withholding taxes. 
The total distribution for 1989, including the 
section 78 gross-up, is $1425. 

(ii) Step 1: Determination of separate 
category income, U.S. source portions, and 
foreign taxes. Applying the look through rules 
of section 904(d)(3), USP determines that 
$1125 of the total distribution of $1425 is 
allocable to distributions from a 
noncontrolled section 902 corporation, and 
that the remaining $300 is allocable to general 
limitation income. USP determines that $390 
of creditable foreign taxes were paid and 
deemed paid with respect to the distributions 
from the noncontrolled section 902 
corporation, and $95 were paid and deemed 
paid with respect to the general limitation 
income. USP determines that the distributions 
from the noncontrolled section 902 
corporation and the general limitation income 
are from foreign sources. Accordingly, Steps 3 
and 5(i)(C) will not be performed. 

(iii) Step 2: Calculation of total excess 
distribution and separate category excess 
distributions. USP determines, based on FC 
distributions during the preceding three 
taxable years, that the total excess 


distribution for the current taxable year is 
$800. Of that amount, $631.58 
{($1125 (distribution allocable to distributions 
from a noncontrolled section 902 corporation) 
/ $1425 (total distribution)) X $800 (total 
excess distribution)} is allocable to 
distributions from a noncontrolled section 902 
corporation, and $168.42 {($300 (distribution 
allocable to general limitation income) / 

$1425 (total distribution)) X $800 (total 
excess distribution)} is allocable to general 
limitation income. 

(iv) Step 4: Calculation of separate 
category excess distribution taxes. USP 
calculates the excess distribution taxes (EDT) 
allocable to the separate category excess 
distributions. The noncontrolled section 902 
corporation excess distribution taxes are 
$218.95 {$390 (creditable foreign taxes paid 
and deemed paid with respect to 
distributions from a noncontrolled section 902 
corporation) x ($631.58 (noncontrolled 
section 902 corporation excess distribution) / 
$1125 (distribution from noncontrolled 
section 902 corporation))}, and the general 
limitation excess distribution taxes are $53.33 
{$95 (creditable foreign taxes paid and 
deemed paid with respect to general 
limitation income) X ($168.42 (genera) 
limitation income excess distribution) / $300 
(distribution allocable to general limitation 
income)]}. 

(v) Step 5: Allocations of separate category 
excess distributions and excess distribution 
taxes over holding period. The separate 
category excess distributions and the 
separate category EDT are allocated to each 
taxable year in USP’s holding period based 
on the number of days in each such taxable 
year. (Discrepancies may be observed in the 
following presentation. These discrepancies 
reflect rounding to the nearest penny of the 
different calculations performed.) 

(A) Noncontrolled section 902 corporation 
excess distribution: $.77 of the noncontrolled 
section 902 corporation excess distribution 
($631.58 / 821 days) and $.27 of EDT ($218.95 
/ 821 days) are allocated to each day. The 
allocations to each taxable year are as 
follows: 


Taxable year in holding 
period 

Allocations to taxable year 

Excess 

distribution 

EDT 

1987 (365 days). 

$281.05 

$98.55 

1988 (366 days). 

281.82 

98.82 

1989 (90 days). 

69.30 

24.30 



(B) General limitation excess distribution: 
$.21 of the general limitation excess 
distribution ($168.42 / 821 days) and $.065 of 
EDT ($53.33 / 821 days) are allocated to each 
day. The allocations to each taxable year are 
as follows: 


Taxable year in holding 
period 

Allocations to taxable year 

Excess 

distnbution 

EDT 

1987 (365 days) . 

$76.65 

$23.73 

1988 (366 days) .. 

76.86 

2379 

1989 (90 days). 

18.90 

5.85 
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(vi) Step Sr Calculation of separate 
category tentative increases in taxes. USP 
determines the tentative increases in tax 
(TUT) for the allocations of each separate 
category excess distribution to 1987 and 1988. 
the prior PFIC years in USFs holding period. 
The noncontrolled section 902 corporation 
excess distribution TUT for 1907 is $112.28 
(S281.05 (allocation of noncontrolled section 
902 corporation excess distribution to 1987) x 
39.95% (the highest corporate tax rate in 
effect in 1987)). and for 1988, $95.82 ($281.82 
(allocation of noncontrolled section 902 
corporation excess distribution to 1988) x 34% 
(highest corporate tax rate in effect in 1988)]. 
The general limitation excess distribution 
TUT for 1987 is $30.62 [$76.65 (allocation of 
general limitation income excess distribution 
to 1987) x 39.95% (highest corporate tax rate 
in effect in 1987)1, and for 1988. $26.13 ($76.86 
(allocation of general limitation income 
excess distribution to 1988) x 34% (highest 
corporate tax rate in effect in 1988)]. 

(vii) Step 7: Calculation of the foreign tax 
credit limitations. USP determines the foreign 
tax credit (FTC) limitations for each prior 
PFIC year on a separate category basis. The 
FTC limitations are the same as the tentative 


increases in tax because none of the separate 
category distributions are from U.S. sources. 
Therefore, the FTC limitation for the 
noncontrolled section 902 corporation excess 
distribution for 1967 is $112.28. and for 1988, 
$95.82. The FTC limitation for the general 
limitation excess distribution for 1987 is 
$30.62. and for 1988. $26.13. 

(Vii!) Step 8: Calculation of the foreign tux 
credit. The FTC for the noncontrolled section 
902 corporation excess distribution for 1987 is 
$08.55 (lower of $112.28 (1987 noncontrolled 
section 902 corporation FTC limitation) and 
$98.55 (1987 noncontrolled section 902 
corporation EDT)J. and for 1988. $95.82 (lower 
of $05.82 (1988 noncontrolled section 902 
corporation FTC limitation) and S9&82 (1988 
noncontrolled section 902 corporation EDT)(. 
The FTC for the general limitation excess 
distribution for 1987 is $23.73 llower of $30.62 
(1987 general limitation income EDT)], and 
for 1988 is $23.79 (lower of $26.13 (1988 
general limitation income FTC limitation) and 
$23.79 (1988 general limitation EDT)|. 

(ix) Step 9: Calculation of the separate 
category net increases in taxes. As provided 
in § l.I291-4(c)(3), USP determines the net 
increase in tax (NUT) for each separate 


category excess distribution allocated to a 
prior PFIC year. The noncontrolled section 
902 corporation NUT for 1987 is $13.73 
($112.28 (1987 noncontrolled section 902 
corporation TUT) less $98.53 (1987 
noncontrolled section902 corporation FTC)|. 
and the noncontrolled section 902 corporation 
NIIT for 1988 is 0 ($95.82 (1988 noncontrolled 
section 902 corporation TUT) less $95.82 (1988 
noncontrolled section 902 corporation FTC)|. 
The general limitation income NUT for 1987 is 
$6.89 ($30.62 (1987 general limitation income 
TUT) less $23.73 (1987 general limitation 
income FTC)), and the general limitation NJIT 
for 1988 is $2.34 [$26.13 (1988 general 
limitation income TUT) less $23.79 (1988 
general limitation income FTC)). An interest 
charge is calculated for each NUT as 
provided in § 1.1291-4(d). The $3 excess of 
noncontrolled section 902 EDT allocated to 
1988 ($98.82) over the FTC limitation 
calculated for the 1988 allocation of the 
noncontrolled section 902 excess distribution 
($95.82) may not be used to reduce any 
federal income tax. The calculations of Steps 
5 through 9 are summarized as follows: 

(A) Noncontrolled section 902 corporation 
excess distribution — 


Taxable year (days) m holding period 

Allocations to taxable 
year—Step 5 

St 3p 6 TUT 

Step 8 FTC 

Sjep 9 NIIT 

Excess 

distribution 

EDT 

1987 (365). 

$281.05 

281.82 

69.30 

$98.55 

98.82 

24.30 

$tt2 28 
95 82 

$98.55 
95 82 

$13.73 

0 

1988 (366)__ 

1989 (90).. 



(B) Genera1 limitation income excess 
distribution — 


Taxable year (days) in holding period 

Allocations to taxable 
year—Step 5 

Step 6 TUT 

Step 8 FTC 

Step 9 NIIT 

Excess 

distnbution 

EDT 

1987 (365). 

1988(366).... . 

1989(90). .. 

$76.65 

76.86 

69.30 

$2373 
23 79 
24.30 

$3062 

26.13 

$23.73 

23.79 

$6.89 

2.34 


(x) Current shareholder year foreign tax 
credit. The allocations of the separate 
category excess distributions to 1989, the 
current shareholder year, are included in 
DSP's ordinary income. Such income is 
treated as a dividend from a CFC that is not a 
PFIC, and the EDT allocated to that income 
are treated as foreign taxes paid with respect 
to a dividend from a CFC that is not a PFIC. 

(d) Distribution from section1291 
funds that are noncontrolled section 902 
corporations. If a noncontrolled section 
902 corporation (as defined in section 
904(d)(2)(E) and the regulations under 
that section) that is a section 1291 fund 
makes a distribution with respect to 
which a domestic shareholder (as 
defined in section 902 and the 
regulations under that section) is subject 


to tax under § 1.1291-2, the rules of 
paragraph (c) of this section apply for 
purposes of determining the amount of 
the foreign tax credit with respect to 
that distribution; however, the only 
separate category is described in section 
904(d)(1)(E). This paragraph (d) does not 
apply to United States shareholder of a 
CFC to whom paragraph (c) of this 
section appUes. 

(e) Section 1248gain. For purposes of 
determining the foreign tax credit under 
this section, a shareholder treats gain 
from a disposition of stock of a section 
1291 fund as a distribution only to the 
extent that the gain would be, but for 
section 1291, includible in gross income 
as a dividend under section 1248 


§ 1.1291 -6 Nonrecognition transfers of 
stock of section 1291 funds. 

(a) fn general —(1) Scope. This section 
provides rules concerning the 
recognition of gain by a shareholder on 
a direct or indirect disposition of stock 
of a section 1291 fund that results from a 
transaction in which, but for section 
1291 and these regulations, there would 
not be full recognition of gain under the 
Code and regulations (the transaction 
hereinafter referred to as a 
nonrecognition transfer). This section 
also provides coordination between 
section 1291 and other provisions of the 
Code and regulations under which gain 
must be recognized in transactions that 
would otherw ise be entitled to 
nonrecognition. 
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(2) Nonrecognition transfers. A 
nonrecognition transfer includes, but is 
not limited to, a gift, a transfer by 
reason of death, a distribution to a 
beneficiary by a trust or estate (other 
than a distribution to which section 
643(e)(3) applies), and a transfer in 
which gain or loss is not fully recognized 
pursuant to any of the following 
provisions: Sections 311(a), 332, 336(e), 
337, 351, 354, 355, 361, 721, 731, 852(b)(6), 
1036, and 1041. 

(3) Application of section to transfer 
of stock of a pedigreed QEF. This 
section does not apply to a 
nonrecognition transfer of stock of a 
pedigreed QEF. The following example 
illustrates the rule of this paragraph 

(a)(3). 

Example. X is a U.S. person that is a 
shareholder of FC. a corporation. FC owns all 
the stock of FS. Both FC and FS are pedigreed 
QEFs with respect to X. Pursuant to a plan of 
complete liquidation, satisfying the 
requirements of section 332. FS distributes all 
its assets and liabilities to FC. No gain or loss 
will be recognized to FC, FS, or X under 
section 1291(f) or 1297(b)(5). 

(b) Recognition of gain or loss —(1) In 
general. Unless otherwise provided in 
paragraph (c) of this section, a 
shareholder recognizes gain on any 
direct or indirect disposition of stock of 
a section 1291 fund in accordance with 
the rules of § 1.1291-3, without regard to 
whether the disposition is a result of a 
nonrecognition transfer as defined in 
paragraph (a)(2) of this section. 

(2) Coordination with other 
recognition provisions. A direct or 
indirect disposition of stock which an 
exception to the gain recognition rule of 
paragraph (b)(1) of this section applies 
will nevertheless be a disposition 
taxable under § 1.1291-3 if the gain must 
be recognized pursuant to another 
provision of the Code or regulations. For 
coordination with section 367, see 
paragraph (d)(1) of this section. 

(3) No recognition of loss. This section 
does not permit or require the 
recognition of loss on a direct or indirect 
disposition of stock of a section 1291 
fund if such loss would not otherwise be 
recognized under another section of the 
Code or regulations. For the effect on the 
holding period of a disposition resulting 
from a nonrecognition transfer that 
would be subject to the gain recognition 
rule but for the fact that a loss is 
realized, see paragraph (b)(5) of this 
section. 

(4) Special basis rules —(i) Direct 
shareholders. If the gain recognition rule 
of paragraph (b)(1) of this section 
applies to a nonrecognition transfer in 
which a direct shareholder transfers 
stock of a section 1291 fund, proper 
adjustment is made to the basis of such 


stock in the hands of the transferee, as 
well as to the basis of the property, if 
any, received by the shareholder in the 
transaction. 

(ii) Indirect shareholders. If the gain 
recognition rule of paragraph (b)(1) of 
this section applies to a disposition by 
an indirect shareholder that results from 
a nonrecognition transfer, the 
shareholder’s adjusted basis of the stock 
or other property owned directly by the 
shareholder through which ownership of 
the section 1291 fund is attributed to the 
shareholder is increased by the amount 
of gain recognized by the shareholder. In 
addition, solely for purposes of 
determining the subsequent treatment 
under the Code and regulations of a 
direct or indirect shareholder of the 
stock of the section 1291 fund treated as 
disposed of, the adjusted basis of the 
actual owner of the stock of the section 
1291 fund is increased by the amount of 
gain recognized by the shareholder. 

(iii) Stock acquired by reason of 
death. Unless all of the gain is 
recognized to a shareholder (the 
decedent) pursuant to paragraph 

(c)(2)(iii)(B) of this section, the basis of 
stock received on the death of the 
decedent by the decedent's estate (other 
than a foreign estate within the meaning 
of section 7701(a)(3)), or directly by 
another U.S. person, is the lower of the 
fair market value or adjusted basis of 
the transferred stock in the hands of the 
shareholder immediately before death. If 
gain is recognized by the decedent, the 
decedent’s adjusted basis of the stock of 
the section 1291 fund is increased by the 
gain recognized with respect thereto. 

(iv) Assets distributed in certain 
subsidiary liquidations. The bases of the 
assets of a section 1291 fund distributed 
to an 80 percent corporate distributee 
(within the meaning of section 337(c)), in 
complete liquidation of the section 1291 
fund pursuant to section 332, is 
increased by the amount by which the 
gain recognized by the shareholder 
exceeds the amount that would have 
been taxed as a divident under section 
367(b). Except as otherwise provided in 
this paragraph (b)(4)(iv), the adjusted 
basis of each distributed asset is 
increased (but not in excess of its fair 
market value) by a pro rata portion of 
the excess described in the preceding 
sentence, based on the realized but 
unrecognized gain with respect to such 
asset relative to the realized but 
unrecognized gain with respect to all 
distributed assets. For purposes of the 
preceding sentence, money i9 not 
treated as an asset. The adjusted basis 
of a receivable may not be increased 
pursuant to this paragraph (b)(4)(iv) to 
an amount that exceeds the receivable’s 
face amount. 


(5) Special holding period rule for 
transfers subject to gain recognition 
rule. If a loss is realized on a direct or 
indirect disposition of stock of a section 
1291 fund in a transaction in which any 
gain, if realized, would have been 
recognized under this section, the 
shareholder’s holding period for stock 
received in the transaction, if any. as 
well as the transferee's holding period of 
the transferred stock, begins on the day 
after the disposition, but only for 
purposes of applying sections 1291 
through 1297 to the shareholder or the 
transferee with respect to such stock, as 
appropriate. 

(c) Exceptions to general rule —(1) 
Transfer of section 1291 fund stock for 
PFIC stock. Gain is not recognized on a 
direct or indirect disposition of stock of 
a section 1291 fund that results from a 
nonrecognition transfer if in the transfer, 
stock of the section 1291 fund, or an 
interest in another person that causes 
the shareholder to be an indirect 
shareholder, is exchanged solely for 
either— 

(1) Stock of the same or another 
corporation that either qualifies under 
section 1296(a) as a PFIC for its taxable 
year that includes the day after the 
nonrecognition transfer or is the 
acquiring corporation in a section 
368(a)(1)(F) reorganization; or 

(ii) An interest in another person that 
owns directly or indirectly stock of the 
transferred section 1291 fund or of 
another PFIC, but only to the extent (by 
value) that the shareholder is treated 
under § 1.1291-1 (b)(8) as owning after 
the transfer at least as great an interest 
in the section 1291 fund or other PFIC 
that the indirect shareholder owned 
before the transfer. Stock in another 
PFIC owned before the transfer is not 
taken into account for purposes of the 
preceding sentence. For the definition of 
an indirect disposition, see generally 
§ 1.1291—3(e)(2). 

(2) Transfer to U.S. person— (i) In 
general. Unless otherwise provided, a 
shareholder does not recognize gain on 
a direct or indirect disposition of stock 
of a section 1291 fund that results from a 
nonrecognition transfer if immediately 
after the transfer such stock is owned or 
considered owned by a U.S. person (U.S. 
transferee), provided that— 

(A) The basis of the stock that is the 
subject of the disposition, in the hands 
of its actual owner immediately after the 
transfer, is no greater than the basis of 
such stock in the hands of its actual 
owner immediately before the transfer, 

(B) The U.S. transferee’s holding 
period for the transferred stock is at 
least as long as the holding period of the 
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shareholder immediately before the 
transfer: and 

(C) The aggregate ownership 
(determined under § 1.1291-l(b)(8)) of 
the shareholder and the U.S. transferee 
immediately after the transfer 
(determined without regard to stock held 
by the U.S. transferee prior to the 
transfer) is the same as or greater than 
the shareholder’s proportionate 
ownership immediately before the 
transfer. 

This paragraph (c)(2) does not apply 
to a transfer to a partnerhsip, S 
corporation, trust or estate. For those 
rules, see paragraph (c)(3) of this 
section. 

(ii) Transitory ownership . Gain is not 
recognized to a domestic corporation 
that is a party to a reorganization within 
the meaning of section 358(b) if, 
pursuant to a plan of reorganization, the 
corporation acquires stock of a PFIC 
that is a party to the reorganization in 
exchange for the domestic corporation's 
assets, and transfers the PFIC stock 
under section 361(c) to a shareholder 
that is a U.S. person in exchange for the 
shareholder's stock of the domestic 
corporation. 

(iii) Transfer by reason of death —(A) 

In general. Except as prov ided in 
paragraph (c)(2)(iii)(B) of this section, 
gain is not recognized to a shareholder 
upon a disposition of stock of a section 
1291 fund that results from a 
nonrecognition transfer to the 
shareholder's domestic estate or directly 
to another U.S. person upon the death of 
the shareholder. 

(B) Exception. Gain is recognized to a 
shareholder on the transfer of stock of a 
section 1291 fund to the shareholder’s 
domestic estate that either— 

(7) has a foreign beneficiary; or 

[2] establishes a trust to which the 
stock of the section 1291 fund may be 
transferred under the terms of the will. 

(iv) Section 355 distribution of stock 
of section 1291 fund. Gain is not 
recognized to a shareholder that is the 
distributing corporation upon a direct or 
indirect disposition of stock of a section 
1291 fund that results from the 
distribution of stock of a controlled 
corporation to another U.S. person (the 
distributee) in a transaction qualifying 
under section 355(a) if the distributee is 
a shareholder with respect to such stock 
immediately after the distribution. The 
distributee in such a transaction takes a 
holding period in the stock of the 
controlled corporation equal to the 
longer of the holding period determined 
under section 1223(1) or the distributing 
corporation’s holding period of the stock 
of the controlled corporation. If the 
controlled corporation is itself the 
section 1291 fund, the distributee in such 


a transaction takes a basis in the stock 
of the controlled corporation equal to 
the lesser of the adjusted basis 
determined under section 358 or the 
distributing corporation’s adjusted basis 
of the stock of the controlled 
corporation immediately prior to the 
distribution. 

(v) Gifts incurring gift tax. If a 
shareholder makes a gift of stock of a 
section 1291 fund to a U.S. person and 
thereby incurs gift tax. the shareholder 
will not recognize gain, but will be liable 
for the deferred tax amount as if the 
shareholder recognized gain in the 
amount of the gift tax that is added to 
the basis of the transferred stock under 
section 1015(d). The adjusted basis of 
the transferred stock may only be 
increased, to the extent provided in 
section 1015(d), by the amount of gift tax 
paid. The following example illustrates 
the rule of this paragraph (c)(2)(v). 

Example. M, a U.S. person, purchased 1,000 
shares of NQF, a PFIC, on December 31.1989. 
M did not elect to treat NQF as a QEF. M 
gave the NQF stock to her daughter. H. also a 
U.S. person, on December 31,1993. M paid 
$100x of gift tax. As provided in section 
1015(a) and (d)(6), H's adjusted basis in the 
NQF stock is M‘s adjusted basis, increased 
by $60x of gift tax paid. As a result, pursuant 
to § 1.1291-6(c)(2)(v). M is liable for the 
deferred tax amount that M would have 
owed if M recognized $60x of gain on a 
taxable transfer of the NQF stock. For 
purposes of calculating the deferred tax 
amount, the S60x is allocated over M’s four- 
year holding period, with the deferred tax 
amount calculated with respect to the $45x 
allocated to 1991,1992. and 1993. Other than 
for the $60x of gift tax paid, there are no 
further adjustments to M’s basis in the NQF. 

(vi) Exception inapplicable. Paragraph 
(c)(2) of this section does not apply to a 
disposition of stock of a section 1291 
fund that results from a nonrecognition 
transfer of stock of a section 1291 fund if 
the U.S. transferee is— 

(A) An organization that will not be 
subject to section 1291 and these 
regulations prusuant to § 1.1291-l(e) 
with respect to that section 1291 fund; or 

(B) A trust, including a testamentary 
trust or other irrevocable trust, that is 
not a grantor trust or beneficiary-owned 
section 678 trust to which paragraph 
(c)(3)(iv) of this section applies. 

(3) Transfers involving pass-through- 
entities —(i) Section 721 transfer to 
partnership. Gain is not recognized to a 
shareholder on a dispostion of stock of a 
section 1291 fund that results from a 
transfer to a partnership under section 
721, but only to the extent that the 
shareholder is treated as owning such 
stock immediately after the transfer 
pursuant to § 1.1291-l(b)(8)(iii)(A). 

(ii) Section 731 distribution by 
parntership. Gain is not recongized to a 


partner on a disposition of stock of a 
section 1291 fund that results from a 
distribution under section 731. but only 
to the extent that the partner is treated 
as owning such stock immediately after 
the distribution pursuant to § 1.1291- 
1(b)(8). 

(iii) Transfer to S corporation. Gain is 
not recognized to a shareholder on a 
disposition of stock of a section 1291 
fund that results from a transfer to an S 
corporation under section 351, but only 
to the extent that the shareholder is 
treated as owning such stock 
immediately after the transfer pursuant 
to § 1.1291-l(b)(8)(iii)(B). 

(iv) Transfer to grantor trust. Gain is 
not recognized on a disposition of stock 
of a section 1291 fund that results from a 
nonrecognition transfer to a trust by the 
grantor of the trust if the grantor is 
treated as owning the portion of the 
trust that includes both the income and 
corpus portions of the stock that is 
disposed of. If a person other than the 
grantor is treated as the owner of the 
portion of a beneficiary-owned section 
678 trust that includes the income and 
corpus portions of the stock transferred 
to the trust, that person is treated as 
acquiring the stock by gift from Ihe 
grantor, which is a transfer subject to 
the general rules of this section. Stock 
owned directly or indirectly by a grantor 
of a grantor trust or by a beneficiary of a 
beneficiary-owned section 678 trust will 
be treated as transferred by the grantor 
or other person considered the owner 
thereof for purposes of this section at 
the time the grantor or beneficiary is no 
longer considered the owner of both the 
income and corpus portions of the stock 
of the section 1291 fund. For special 
rules applicable to a grantor or 
beneficiary-owned section 678 trust, see 
sections 671 through 679 and the 
regulations under those sections. 

(4) Transfer to nonresident alien 
spouse who files joint return. Gain is not 
recognized on a disposition of stock of a 
section 1291 fund that results from a 
nonrecognition transfer to the 
shareholder’s nonresident alien spouse 
who has made the election under 
section 6013(g) and is treated as a 
resident for purposes of chapter 1 of the 
Code. A termination of the election 
pursuant to section 6013(g)(4) will be 
treated as a disposition of the stock by 
the transferee spouse as provided in 
§ 1.1291—3(b)(2). 

(d) Special rules —(1) Section 367 or 
1492 transfer —(i) Gain recognition 
transfer. If the gain recognition rule of 
paragraph (b)(1) of this section applies 
to a disposition of stock of a section 
1291 fund that results from a transfer 
with respect to which section 367 or 
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1492 requires the shareholder to 
recognize gain or include an amount in 
income as a distribution under section 
301, the gain realized on the transfer is 
taxable as an excess distribution as 
provided in § 1.1291-2 (e)(2). The excess, 
if any. of the amount to be included in 
income pursuant to section 367(b) over 
the gain realized is taxable as provided 
in the regulations under section 367(b). 

(ii) Disposition to which exception 
applies. If an exception to the gain 
recognition rule of paragraph (b)(1) of 
this section applies to a disposition to 
which section 367(b) applies, and 
section 367(b) requires the shareholder 
to include an amount in income as a 
distribution taxable under section 301, 
that amount is an excess distribution 
taxable as provided in $ 1.1291—2(e)(2). 

(2) Taxable year of disposition by 
reason of death. A disposition of stock 
of a section 1291 fund by reason of a 
shareholder's death, to which the gain 
recognition rule of paragraph (b)(1) or 
(c)(2)(iii)(B) of this section applies, will 
be treated as a disposition by the 
shareholder effected immediately before 
death and taxable to the shareholder in 
the shareholder's last taxable year. 

(3) Section 643(e)(3) election. An 
election by a foreign estate or trust 
under section 643(e)(3) will not apply to 
stock of a section 1291 fund distributed 
to a U.S. person if the gain recognized 
by reason of the election is not taxable 
in the United States. 

(e) Receipt of nongualifying property. 
If a nonjecognition transfer results in a 
disposition of stock of section 1291 fund 
to which an exception to the gain 
recognition rule of paragraph (b)(1) of 
this section would apply but for the fact 
that the property received in the transfer 
includes money or property 
(nonqualifying property) in addition to 
property permitted to be received 
pursuant to the paragraph (c) of this 
section, gain is recognized only to the 
extent of the nonqualifying property. If 
such nonqualifying property is treated 
as a distribution by the section 1291 
fund under otherwise applicable 
provisions of the Code, the distribution 
will be taxable on an excess distribution 
as provided in § 1.1291-2(e)(2). 

(f) Examples. The following examples 
illustrate the operation of tHis section. 

Example 1. A is a shareholder of PFIC. a 
corporation organized under the laws of 
Country X. PFIC is a section 1291 fund with 
respect to A. To avoid expropriation of the 
assets of PFIC by the government of Country 
X. PFICs management has decided to 
relocate to Country Y. To effect the 
relocation. PFIC adopted a plan of 
reorganization pursuant to which PFIC will 
transfer all of its assets to Newco, a newly 
organized Country Y corporation, in 


exchange for Newco stock und the 
assumption of PFIC's liabilities in a 
transaction that will qualify as a 
reorganization described in section 
366(a)(1)(F). PFIC will distribute the Newco 
stock to its shareholders in exchange for its 
stock. A will transfer all of its PFIC stock in 
exchange for Newco stock of equal value. A 
will not recognize gain on the transfer of PFIC 
stock in exchange for Newco stock pursuant 
to section 354 and $ 1.1291-6 (c)(l)(i), and the 
days in A*s holding period of the Newco 
stock will retain the prePFIC and prior PFIC 
character of the days in A'9 holding period of 
the PFIC stock pursuant to $ 1.1291—1(h)(7). 
See § 1.1291-l(b)(l)(ii). 

Example 2. X is a domestic corporation 
that owns 75 percent of F, a foreign 
corporation that is not a PFIC. F owns 100 
percent of th stock of FS, a PFIC. X is treated 
under § 1.1291-l(b)(8)(ii)(A) as owning 75 
percent of the stock of FS. X has not elected 
under section 1295 to treat FS as a QEF. FC, a 
foreign corporation, will sequire substantially 
all the assets of F in exchange for FC stock 
and the assumption of the liabilities of F in a 
transaction that will qualify as a 
reorganization described in section 368 
(a)(1)(C). FC never qualified as a PFIC and 
will not qualify as a PFIC at the beginning of 
the day after the transaction. F will distribute 
the FC stock to its shareholders in exchange 
for their F stock. X will transfer all its F stock 
to F in exchange for FC stock of equal value. 
After the reorganization, X will hold 49 
percent of the outstanding FC stock, and 
therefore will no longer be treated uner 
§ 1.1291-1 (b)(8)(ii)(A) as owning stock of FS. 
Pursuant to §§ 1.1291-6(b)(l) and 1.1291- 
3(e)(1). X will be taxed on the indirect 
disposition of the FS stock. 

Example 3. X, a domestic corporation, 
owns stock of PFIC. a corporation that is a 
section 1291 fund with respect to X. Pursuant 
to a plan of reorganization, X will transfer to 
FC, a foreign corporation, substantially all of 
its assets in exchange for FC voting stock and 
FC‘s assumption of the liabilities of X in a 
transaction that will qualify as a 
reorganization described in section 
368(a)(1)(C). It is assumed that the 
transaction is not taxable under section 
367(a) (including section 367(a)(5)). X will 
distribute the FC stock to its shareholders in 
exchange for their X stock. FC is not a PFIC 
and will not qualify as a PFIC for the taxable 
year that includes the day after the transfer. 
In addition, after the reorganization, no U.S. 
person will own 50 percent or more of FC. 
Pursuant to § 1.1291-6(b)(l). section 361(a) 
will not apply to X's transfer of the PFIC 
stock to FC. X therefore will recognize the 
gain realized on the transfer or the stock of 
PFIC. The gain will be taxed to X as an 
excess distribution pursuant to § 1.1291-3. 

Example 4. X. a domestic corporation, 
satisfies the stock ownership requirements 
specified in section 332(b) with respect to 
PFIC, a corporation that is a section 1291 
fund with respect to X. Pursuant to a plan of 
complete liquidation, PFIC will distribute all 
its assets and liabilities to X in exchange for 
its stock and liquidate. Pursuant to § 1.1291- 
6(b)(1) and (d)(l)(i). section 332(a) will not 
apply to the complete liquidation of PFIC. X 
therefore will recognize gain on the 


disposition of the stock of PFIC, which gain 
will be taxed as an excess distribution 
pursuant to 5 1.1291-3. The adjusted basis of 
the assets of X will be increased as provided 
in $ 1.1291-6(b)(4)(iv). 

Example 5. USP. a domestic corporation, 
owns all the stock of USS, also a domestic 
corporation. USS owns stock of FS, a 
corporation that is a section 1291 fund with 
respect to USS. Pursuant to a plan of 
reorganization that will qualify under section 
368(a)(1)(C), USS will transfer substantially 
all its assets to FC-, a PFIC, in exchange for 
FC stock and the assumption by FC of the 
liabilities of USS. USS will transfer the FC 
stock to USP in exchange for its stock. 
Pursuant to § 1.1291—6(c)(1), section 361 
applies to USS's transfer to FC of the FS 
stock. As provided in § 1.1291-6(c)(2)(ii), USS 
wiil not recognize any gain on the transfer of 
the FC stock to USP in exchange for its stock. 

Example 6. A. a U.S. person, owns all the 
stock of FC, a corporation that is both 
controlled foreign corporation and a section 
1291 fund with respect to A. Pursuant to a 
reorganization plan. FC will transfer all its 
assets to F, a foreign corporation that is a 
PFIC but not a controlled foreign corporation 
after the transfer, in exchange for F stock and 
the assumption of FC*s liabilities In a 
transaction that will qualify as a 
reorganization described in section 
368(a)(1)(C). FC will distribute the F stock to 
A in exchange for A‘a FC stock. A will not 
recognize gain on the transfer of FC stock in 
exchange for F stock pursuant to section 354 
and $ 1.1291-6(c)(1). However, the regulations 
under section 367(b) require A to include a 
certain amount in gross income as a 
distribution taxable under section 301. As 
provided in § 1.1291—6(d)(1)(H). A will treat 
that amount as an excess distribution taxable 
as provided in § 1.1291-2(e)(2). 

Example 7. M, a U.S. person, purchased 100 
shares of the stock of NQF on December 31. 
1989, for $100. NQF is a corporation that is a 
section 1291 fund with respect to M. On 
January 1,1992, when the 100 shares of NQF 
stock had a fair market value of $200. M 
transferred its NQF stock to P. a domestic 
partnership, of which M and N, also a U.S. 
person, are equal partners. After the transfer 
to P, M will be considered to own only 50 
snares of the NQF stock pursuant to § 1.1291- 
l(b)(8)(iii)(A). notwithstanding that gain 
recognized with respect to all 100 shares 
would be allocated to M pursuant to section 
704(c). M therefore is taxable on the 
disposition of 50 shares of NQF stock in 
accordance with § 1.1291-6(c)(3)(i). 

(g) Reporting requirements for 
transfers entitled to nonrecognition 
treatment under this section. If an 
exception to the gain recognition rule of 
paragraph (b)(1) of this section applies 
wholly or partly to a disposition of stock 
of a section 1291 fund that results from a 
nonrecognition transfer, the shareholder 
must provide the following information 
in an attachment to Form 8621, which 
must be filed with the shareholder s 
federal income tax return for the taxable 
year in which the transfer occurs: 
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(1) A complete description of the 
transfer, including a complete 
description of the stock, securities or 
other property received directly or 
indirectly in the transfer, 

(2) The name, address, and taxpayer 
identification number (if available) of 
the transferor and transferee of the 
transferred property. 

(3) A statement citing the applicable 
exception to the gain recognition rule 
and stating why the exception is 
applicable. 

(h) Transfers involving QEFstock. For 
rules concerning the effect of a transfer 
of stock of a QEF on the section 1295 
election, see § 1.1295-1. 

§ 1.1291-7 Section 1291(e) rules similar to 
section 1246. [Reserved) 

§ 1.1291-8 Mark-to-market election by 
regulated investment companies. 

(a) In general. To the extent provided 
in this section, a regulated investment 
company within the meaning of section 
851(a) (RIC) may elect to mark to market 
all the stock of section 1291 funds of 
which the RIC is a shareholder at the 
close of the first taxable year of the RIC 
for which the election is effective and of 
each succeeding taxable year. 

(b) Effect of election—( 1) Recognition 
of gam. On the last day of each taxable 
year of the RIC to which an election 
under this section applies, the RIC 
recognizes as gain the excess, as of the 
last business day of the taxable year, of 
the fair market value of each share of 
stock of a section 1291 fund over the 
actual owner’s adjusted basis in that 
share (mark-to-market gain). 

(2) Treatment of gain —(i) In general. 
Except as otherwise provided in this 
paragraph (b)(2), mark-to-market gain is 
treated as an excess distribution 
resulting from a disposition, taxable as 
provided in § 1.1291—2(e)(2). 

(ii) Sections 851(b)(3) and 4982. For 
purposes of section 851(b)(3). mark-to- 
market gain is treated as gain derived 
from securities held for not less than 
three months. For purposes of section 
4982, mark-to-market gain is treated in 
the same manner as foreign currency 
gain which is attributable to a section 
988 transaction under section 4982(e)(5). 

(3) No recognition of loss. An election 
under this section will not result in the 
recognition of any loss not otherwise 
recognized under the Code. 

(4) Adjustment to basis—( i) Stock 
held directly. The adjusted basis of a 
share of stock of a section 1291 fund 
owned directly by a RIC is increased by 
the amount of mark-to-market gain 
recognized under this section with 
respect to that share. 


(ii) Stock held indirectly. If a RIC is an 
indirect shareholder of a section 1291 
fund, the RIC’s adjusted basis of the 
stock or other property owned directly, 
through which ownership of a share of 
stock of the section 1291 fund is 
attributed to the RIC, is increased by the 
amount of mark-to-market gain 
recognized by the RIC with respect to 
such share. In addition, solely for 
purposes of determining the subsequent 
treatment of the RIC with respect to 
such share under this title, the adjusted 
basis of the actual owner of the share is 
increased by the amount of mark-to- 
market gain recognized by the RIC 
under this section with respect to the 
share. 

(5) Holding period. For purposes of 
sections 1291 through 1297 and the 
regulations under those sections, if an 
election under this section applies to 
any taxable year of a RIC, a new 
holding period of each share of stock of 
a section 1291 fund begins on the first 
day of the next taxable year. This 
paragraph (b)(5) applies whether or not 
there was mark-to-market gain with 
respect to that share in the taxable year. 
This paragraph (b)(5) does not apply, 
however, to prior taxable years for stock 
that is discovered stock in the current 
shareholder year, as provided in 
paragraph (e) of this section. 

(6) Treatment under section 1291. 
Except as otherwise provided in this 
section, an election under this section 
has no effect on the manner in which an 
excess distribution is determined or 
taxed. Thus, a RIC that makes the 
election under this section is taxable as 
provided in section 1291 and these 
regulations with respect to any direct or 
indirect distribution from any section 
1291 fund and any direct or indirect 
disposition of stock of any section 1291 
fund. 

(7) Coordination with subpart F. If a 
RIC is a U.S. shareholder of a controlled 
foreign corporation (CFC), both as 
defined in section 904(d)(4), that also is 
a section 1291 fund, sections 951 through 
964 apply with respect to the taxation of 
the RIC on the income of such 
corporation before the determination of 
the amount of gain to be recognized 
under this section. Mark-to-market gain 
is not foreign personal holding company 
income within the meaning of section 
954(c). 

(8) Transition rule —(i) In general. A 
RIC that makes the election under this 
section for its first taxable year ending 
after [INSERTDATE THIS 
DOCUMENT IS PUBLISHED AS A 
FINAL REGULATION] must recognize 
as of the beginning of that year the 
excess of the fair market value of each 
share of stock of a section 1291 fund 


over the actual owner’s adjusted basis 
in that share and pay the interest charge 
described in paragraph (b)(8)(iii) of this 
section. The transition rule of this 
paragraph (b)(8) applies only to stock of 
section 1291 funds owned or considered 
owned by the RIC under § 1.1291—1(b)(8) 
as of the beginning of that first taxable 
year. The fair market value of each 
share of stock is determined as of the 
close of the immediately preceding 
taxable year. No losses may be 
recognized. 

(ii) Treatment of gain. The gain 
recognized by the RIC under paragraph 
(b)(8)(i) of this section is included in 
gross income as ordinary income of the 
RIC in the taxable year of the election. 

(iii) Nondeductible interest charge. A 
RIC that recognizes gain under 
paragraph (b)(8) of this section will pay 
the interest charge determined under 
this paragraph (b)(8)(iii). The interest 
charge is determined in the same 
manner that the aggregate amount of 
interest defined in 5 1.1291—4(d)(1) is 
determined, except that such 
determination is based on hypothetical 
aggregate increases in taxes (defined in 
§ 1.1291-4(c)(5)). For purposes of the 
immediately preceding sentence, the 
hypothetical aggregate increases in 
taxes are calculated using the highest 
rate of tax in effect under section 1 or 
section 11 in each of the prior PFIC 
years in the holding period of the share 
of stock (determined without regard to 
the rate otherwise applicable to the RIC 
or to its shareholders for any such year). 
The interest paid by the RIC under this 
paragraph (b)(8)(iii) is not deductible for 
purposes of this title, notwithstanding 
any other provision of the Code. 

(iv) Adjustment to basis and holding 
period. For the adjustments to basis of 
stock with respect to which gain is 
recognized under this paragraph (b)(8), 
see paragraph (b)(4) of this section. If 
the transition rule of this paragraph 
(b)(8) applies to a RIC, a new holding 
period of each share of stock of a 
section 1291 fund begins on the first day 
of the first taxable year ending after 
[INSER T DA TE THIS DOCUMENT IS 
PUBLISHED AS A FINAL 
REGULATION], without regard to 
whether gain was recognized with 
respect to each such share. 

(c) Eligible RIC. A RIC may take the 
election under this section only if it is an 
open-end RIC or a closed-end RIC the 
net asset value of which is determined 
and published in a publication of 
general circulation no less frequently 
than weekly. 

(d) Definitions— (1) Open-end RIC. A 
RIC is an open-end RIC if the RIC is 
offering for sale or has outstanding any 
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redeemable security, as defined in 
section 2(a)(32) of the Investment 
Company Act of 1940. of which it is the 

issuer. 

(2) Closed-end RIC. A RIC is a closed- 
end RIC if it is not an open-end RIC as 
defined in paragraph (d)(1) of this 
section. 

(3) Fair market value. The fair market 
value of a share of stock is the fair 
market value of such share established 
for purposes of determining the RICs 
net asset value. 

(e) Special election for PFIC stock 
held in prior years —(1) In general. If a 
RIC that is a shareholder of a section 
1291 fund in the current shareholder 
year failed to apply a mark-to-market 
election under this section to such stock 
in a prior taxable year for either of the 
reasons described in this paragraph 
(e)(1), the RIC may apply the special 
gain recognition rule set forth in 
paragraph (e)(2) of this section to such 
stock (discovered stock): 

(1) The RIC has not previously made a 
timely election under this section 
because it reasonably believed in all 
prior years that it was not a shareholder 
of any PFIC (other than a PFIC that was 
a pedigreed QEF as to the RIC in such 
prior years) at the close of such prior 
years; or 

(ii) The RIC previously made a timely 
election under this section but did not 
recognize mark-to-market gain with 
respect to the section 1291 fund in prior 
years because, prior to the current 
shareholder year, the RIC reasonably 
believed that the issuer of such 
discovered stock was not a PFIC. 

(2) Effect of election. If a RIC 
described in paragraph (e)(1) of this 
section makes the election under this 
paragraph (e). the RIC is required to 
recognize gain and pay interest as 
provided in this paragraph (e)(2). 

(i) The RIC must include in income in 
the current shareholder year the sum of 
mark-to-market gains that would have 
been recognized with respect to 
discovered stock in taxable years of the 
RIC beginning with the initial taxable 
year and continuing through the current 
shareholder year (determined as if the 
RIC had made an election under this 
section in the initial year). For purposes 
of the preceding sentence, the initial 
taxable year is the later of the RICTs 
taxable year that includes [INSERT 
DA TE THIS DOCUMENT IS 
PUBLISHED AS A FINAL 
REGULATION ], or the taxable year in 
which the RIC first acquired the 
discovered stock. 

(ii) The RIC must pay an interest 
charge computed as follows: 

(A) If the mark-to-market gain 
described in paragraph (e){2)(i) includes 


gain that would have been eligible for 
the transition rule in paragraph (b)(8) of 
this section, the interest charge with 
respect to such gain is the interest 
charge determined under paragraph 
(b)(8)(iii) of this section, plus any 
additional interest determined for the 
period beginning on the due date of the 
return for the taxable year (determined 
without regard to extensions) that 
includes [INSERTDATE THIS 
DOCUMENT IS PUBUSHED AS A 
FINAL REGULATION] and ending on 
the due date of the return for the current 
shareholder year (without regard to 
extensions) by applying the rates and 
method applicable under section 6621 
for underpayments of tax for such 
period. 

(B) The interest charge with respect to 
any other mark-to-market gain is 
determined in the same manner that the 
aggregate amount of interest defined in 
5 1.1291—4(d)(1) is determined, except 
that such determination is based on 
hypothetical aggregate increases in 
taxes (defined in § 1.1291—4(c)(5)). For 
purposes of the immediately preceding 
sentence, the hypothetical aggregate 
increases in taxes are calculated by 
multiplying the separate mark-to-market 
gain for each prior taxable year 
determined under paragraph (e)(2)(i) of 
this section by the highest statutory rate 
in effect under section 1 or section 11 for 
that prior year (determined without 
regard to the rate otherwise applicable 
to the RIC or to its shareholders for such 
year). 

(iii) The interest paid by the RIC 
under this paragraph (e)(2)(h) is not 
deductible for purposes of this title, 
notwithstanding any other provision of 
the Code. 

(3) Limitation for 10 percent 
shareholder. An election may not be 
made under this paragraph (e) with 
respect to stock of a foreign corporation 
of which the RIC was a 10 percent or 
greater shareholder in a prior taxable 
year to which the election would 
otherwise have applied. 

(4) Application to stock sold during 
the year. The RIC may apply this 
paragraph (e) with respect to discovered 
stock that the RIC transferred in a direct 
or indirect disposition (within the 
meaning of 5 1.1291-3 (b). (c). (d). (e)) 
during the current shareholder year, 
recognizing as gain (loss) on such 
disposition (in addition to the sum of the 
mark-to-market gains recognized under 
this paragraph (e) with respect to the 
period ending with the immediately 
preceding taxable year) the amount by 
which the fair market value on the date 
of disposition of each share of 
discovered stock exceeds (is less than) 


its adjusted basis on the first day of the 
current shareholder year. 

(f) Time for making the election . A 
RIC may make an election under this 
section for any taxable year ending on 
or after [INSERTDATE THIS 
DOCUMENT IS PUBLISHED AS A 
FINAL REGULATION j. by the due date 
(including extensions) of its Federal 
income tax return for that year. For 
purposes of section 4982, an election 
under this section applies to the 
calendar year in which the taxable year 
of the RIC ends. 

(g) Manner of making the election — 
(1) In general. A RIC makes the mark-to- 
market election by— 

(1) Attaching a statement, entitled 
"§ 1.1291-8 Election by a RIC", to its 
federal income tax return for the first 
taxable year that the election is to be 
effective, setting forth the information 
described in paragraph (g)(2) or this 
section; and 

(ii) Making a notation, at the top of 
each Form 8621 filed for a section 1291 
fund, that a § 1.1291-8 election applies 
to that fund. 

(2) Statement attached to return . A 
RIC making the election under this 
section must provide the following 
information in the statement described 
in paragraph (g)(1) of this section: 

(i) A statement indicating whether the 
RIC is an open-end RIC described in 

§ 1.1291—8(c)(1) or a closed-end RIC 
described in § 1.1291—8(c)(2). 

(ii) A list of all the section 1291 funds 
of which the RIC is a shareholder, 
identifying the actual owner (whether 
the RIC or another person) of the stock, 
the actual owner’s adjusted basis in 
each share, and the acquisition date of 
each share (or block of shares). 

(iii) The fair market value of the stock 
of each section 1291 fund and the 
valuation date. 

(iv) In the case of any section 1291 
fund for which an election described in 
paragraph (e) of this section is made, a 
statement that the requirements of 
pargraph (e) of this section are satisfied; 
the information described in this 
paragraph (g)(2) as of the close of each 
prior year for which gain is being 
recognized in the current shareholder 
year; and the amount of interest owed 
as a result of the election described in 
paragraph (e) of this section. 

(v) If the transition rule of paragraph 
(b)(8) of this section applies, the gain 
recognized and the amount of interest 
owed under that rule. 

(3) Annual requirements. The RIC 
must satisfy the requirements of this 
paragraph (g) in each taxable year of the 
RIC in which the election is in effect. 
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(h) Revocation of election. The mark- 
to-market election may be revoked only 
with the consent of the Commissioner. 

In addition, the Commissioner may 
revoke the election for cause. For 
example, if on audit the Commissioner 
determines that the RIC used inaccurate 
valuations for purposes of determining 
the amount of gain to be recognized 
under this section, the Commissioner 
may revoke the election, or in the 
Commissioner’s discretion, redetermine 
the mark-to-market gain based on 
accurate valuations. 

§ 1.1291-9 Deemed dividend election by a 
shareholder of a CFC that Is a qualified 
electing fund. 

(a) Deemed dividend election —(1) In 
general. This section provides rules for 
making the election under section 
1291(d)(2)(B). Under that section, a U.S. 
person that is a direct or indirect 
shareholder of an unpedigreed QEF, as 
defined in paragraph (i)(3) of this 
section, that also is a controlled foreign 
corporation (CFC) within the meaning of 
section 957(a), may elect to include in 
income as a dividend the shareholder’s 
pro rata share of the post-1986 earnings 
and profits of the CFC attributable to the 
stock owned or considered owned on 
the first day of the shareholder’s taxable 
year in which it elects to treat the CFC 
as a QEF (qualification date). The 
deemed dividend is taxed as an excess 
distribution received on the qualification 
date. The excess distribution 
determined under this paragraph (a) is 
allocated under section 1291(a)(1)(A) 
only to those days in the shareholder’s 
holding period during which the CFC 
qualified as a PFIC. For purposes of the 
preceding sentence, the holding period 
of the CFC 9tock with respect to which 
the election is made ends on the 
qualification date. This section does not 
apply to a shareholder of a pedigreed 
QEF, as defined in paragraph (i)(2) of 
this section. 

(2) Post-1986 earnings and profits 
defined —(i) In general For purposes of 
this section, the term post-1986 earnings 
and profits and means the undistributed 
earnings and profits, within the meaning 
of section 902(c)(1). as of the 
qualification date that were 
accumulated and not distributed in 
taxable years of the CFC beginning after 
1986 during which the CFC was a PFIC, 
but without regard to whether the 
earnings relate to a period in which the 
section 1291 fund was a CFC. 

(ii) Pro rata share of post-1986 
earnings and profits attributable to 
shareholder's stock —(A) In general A 
shareholder's pro rata share of the post- 
1986 earnings and profits of the CFC 
attributable to the stock owned or 


considered owned by the shareholder on 
the qualification date is the amount of 
post-1986 earnings and profits of the 
CFC accumulated during any portion of 
the shareholder’s holding period ending 
on the qualification date and 
attributable, under the principles of 
section 1248 and the regulations under 
that section, to the CFC stock owned or 
considered owned on the qualification 
date. 

(B) Reduction for previously taxed 
amounts. A shareholder’s pro rata share 
of the post-1986 earnings and profits of 
the CFC does not include any amount 
that the shareholder demonstrates to the 
satisfaction of the Commissioner (in the 
manner provided in paragraph (d)(2) of 
this section) was. pursuant to another 
provision of the law, previously included 
in the income of the shareholder, or of 
another U.S. person if the shareholder’s 
holding period of the CFC stock includes 
the period during which the stock was 
owned or considered owned by that 
other U.S. person. 

(b) Who may make the election. A 
direct or indirect shareholder of an 
unpedigreed QEF that also is a CFC may 
make the deemed dividend election, 
without regard to whether such 
shareholder is a United States 
shareholder within the meaning of 
section 951(b). A deemed dividend 
election may be made by a shareholder 
whose pro rata share of the post-1980 
earnings and profits of the CFC 
attributable to the CFC stock owned or 
considered owned on the qualification 
date is zero. 

(c) Time for making the election. The 
shareholder may make the deemed 
dividend election in the shareholder’s 
tax return for the taxable year that 
includes the qualification date. The 
election must be made either by the due 
date, as extended, for the return, or by 
filing an amended tax return within 
three years of the due date, as extended, 
for the shareholder’s tax return for the 
taxable year that includes the 
qualification date. 

(d) Manner of making the election — 

(1) In general A shareholder makes the 
deemed dividend election by providing 
the attachment to Form 8821 described 
in paragraph (d)(2) of this section, 
reporting the deemed dividend as an 
excess distribution, and paying the tax 
and interest due on the excess 
distribution. A shareholder that makes 
the deemed dividend election after the 
due date of the return (determined 
without regard to extensions) for the 
taxable year that includes the 
qualification date must pay additional 
interest, pursuant to section 6601, on the 


amount of the underpayment of tax for 
that year. 

(2) Attachment to Form 8621. The 
shareholder must attach a schedule to 
Form 8621 that demonstrates the 
calculation of the shareholder’s pro rata 
share of the post-1986 earnings and 
profits of the CFC that are treated as 
distributed to the shareholder pursuant 
to this section. If the shareholder is 
claiming an exclusion from its pro rata 
share of the post-1986 earnings and 
profits for an amount previously 
included in its income or the income of 
another U.S. person, the shareholder 
also must include the following 
information: 

(i) The name, address, and taxpayer 
identification number of the U.S. person 
that previously included the amount in 
income; 

(ii) A description of the transaction 

pursuant to which the shareholder 
acquired, directly or indirectly, the stock 
of the CFC from another U.S. person, 
and the provisions of law pursuant to 
which the shareholder’s holding period 
includes the period the other U.S. person 
owned or was considered to own the 
CFC stock; and * 

(iii) A schedule showing each amount 
previously included in income by a U.S. 
person, the name of the U.S. person who 
included the amount in income, the 
provision of the law pursuant to which 
the amount was previously included in 
income, and the taxable year of 
inclusion of each amount. 

(e) Elections made on or before May 
1,1992. A shareholder that made the 
section 1291(d)(2)(B) on or before May 1. 
1992. will satisfy the requirements of 
paragraphs (c) and (d) of this section by 
providing the information and 
representations required by paragraph 
(d) of this section not previously filed 
with the shareholder’s return for the 
taxable year that includes May 1,1992. 

A shareholder that made a deemed 
dividend election on or before May 1. 
1992 and included the deemed dividend 
in income as of the date described in 

§ 1.1291-10(b)(2)(i) will not be required 
to amend any federal income tax return 
to include the deemed dividend in 
income as of the qualification date 
defined in paragraph (a) of this section. 

(f) Adjustment to basis; treatment cf 
holding period. A shareholder increases 
its adjusted basis of the stock of the 
CFC owned directly by the amount of 
the deemed dividend If the shareholder 
made the deemed dividend election with 
respect to a CFC of which it is an 
indirect shareholder, the shareholder’s 
adjusted basis of the stock or other 
property owned directly by the 
shareholder through which ownership of 
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the section 1291 fund is attributed to the 
shareholder is increased by the amount 
of the deemed dividend. In addition, 
solely for purposes of determining the 
subsequent treatment under the Code 
and regulations of a direct or indirect 
shareholder of the stock of the CFC, the 
adjusted basis of the actual owner of the 
stock of the CFC is increased by the 
amount of the deemed dividend. For 
purposes of applying sections 1291 
through 1297 to the shareholder after the 
deemed dividend, the shareholder’s 
holding period of the stock of the CFC 
begins on the qualification date; for 
other purposes of the Code and 
regulations, the shareholder’s holding 
period of the stock of the CFC includes 
the period the shareholder owned or 
was considered to own the stock prior to 
the qualification date. 

(g) Coordination with section 959(e). 
For purposes of section 959(e), the entire 
deemed dividend is treated as included 
in gross income under section 1248(a). 

(h) Election inapplicable to 
shareholder of former PFIC —(1) 
Coordination with section 1297(b)(1). 

The rules of this section do not apply to 
an election under section 1297(b)(1). 

(2) Unpedigreed QEF. The election 
under this section may not be made if 
the corporation does not qualify as a 
PFIC under section 1296(a) (1) or (2) for 
the first taxable year for which a section 
1295 election is intended to apply. 

(i) Definitions —(1) QEF. A PFIC is a 
qualified electing fund (QEF) with 
respect to a shareholder that has elected 
under section 1295 to be taxed currently 
on its share of the PFIC’s earnings and 
profits pursuant to section 1293. 

(2) Pedigreed QEF. A PFIC is a 
pedigreed QEF with respect to a 
shareholder if it has been a QEF with 
respect to the shareholder for all taxable 
years during which it was a PFIC that 
are included wholly or partly in the 
shareholder’s holding period of the PFIC 
stock. 

(3) Unpedigreed QEF. A PFIC is an 
unpedigreed QEF for any taxable year 
if— 

(i) An election under section 1295 is in 
effect for that yean 

(ii) It has been a QEF with respect to 
the shareholder for one or more, but not 
all. of the taxable years during which it 
was a PFIC that are included wholly or 
partly in the shareholder's holding 
period of the PFIC stock; and 

(iii) The shareholder has not elected 
under section 1291(d)(2) and § 1.1291-9 
or 1.1291-10 to purge the non-QEF years 
from the shareholder’s holding period. 

(4) Section 1291 fund. A section 1291 
fund with respect to a shareholder is an 
unpedigreed QEF or a PFIC that the 


shareholder has not elected under 
section 1295 to treat as a QEF. 

§ 1.1291-10 Election by a United States 
person to recognize gain in a qualified 
electing fund. 

(a) Purpose and scope. This section 
provides rules for making the election 
under section 1291(d)(2). Under that 
section, a U.S. person may elect to 
recognize gain with respect to stock in a 
qualified electing fund (QEF) held on the 
first day of the QEF’s first taxable year 
during which it is a QEF. In general, a 
QEF is a foreign corporation that is a 
passive foreign investment company 
(PFIC), as defined in section 1296, and 
that has made the election under section 
1295. For rules concerning the election 
by a PFIC under section 1295, see 

§ 1.1295-1. 

(b) Election to recognize gain —(1) In 
general. A U.S. person may elect to 
recognize gain under the provisions of 
this 5 1.1291-10 if such person was a 
shareholder of a QEF on the 
qualification date. A person that makes 
such an election shall be treated as 
having sold on the qualification date for 
its fair market value stock of the QEF 
that the person held on that date, the 
deemed sale is taxed as a isposition 
pursuant to section 1291. Under that 
section, the gain is considered earned 
pro rata over the shareholder’s holing 
period in the stock, and is taxed as 
ordinary income. The tax on the gain 
attributable to post-1986 taxable years 
during which the corporation is a PFIC is 
based on the value of tax deferral and 
includes an interest charge. An election 
may be made by a shareholder that 
would realize a loss on the deemed sale. 
Any loss realized on the deemed sale 
may not be recognized. 

(2) Qualification date —(i) Elections to 
be made on or before May 1. 1992. The 
qualification date with respect to any 
shareholder of a QEF that, pursuant to 

§ 1.1291-10(c), made this election on or 
before May 1,1992 is the first day of the 
QEF’s first taxable year as a QEF. 

(ii) Elections to be made after May l t 
1992. The qualification date with respect 
to any shareholder of a QEF that, 
pursuant to § 1.1291-10(c), makes this 
election after May 1,1992 is the first day 
of the shareholder’s taxable year in 
which the shareholder elects to treat the 
section 1291 fund as a QEF. 

(3) Exception. This election does not 
pertain to a shareholder that held stock 
in a PFIC which was a QEF for all of the 
PFIC’s taxable years beginning after 
1986 during which it qualified as a PFIC 
and that are included in whole or in part 
in the shareholder’s holding period. See 
section 1291(d)(1). 


(4) Election by indirect shareholder. 

An indirect shareholder may make the 
deemed sale election in the manner 
provided in this section. The amount of 
gain to be recognized and taxed as an 
excess distribution is the amount of gain 
that the actual owner of the stock of the 
unpedigreed QEF would have realized 
on an actual sale or other disposition of 
the stock indirectly owned by the 
shareholder. 

(c) Time for making the election. 
Except as provided below, an election 
under this § 1.1291-10 must be made 
with the filing of the electing 
shareholder's tax return for the taxable 
year which includes the qualification 
date. The election may be made by filing 
an amended tax return within three 
years of the due date, as extended, for 
the shareholder’s tax return for the 
taxable year which includes the 
qualification date. 

(d) Manner of making the election — 
(1) In general. The election shall be 
made by filing Form 8621 or a statement 
containing the information and 
representations required by paragraph 
(d)(2) of the section, reporting the gain 
on the income tax return as required by 
section 1291(a)(2), and by paying the tax 
on the gain as required by section 1291 
(including the payment of the deferred 
tax amount required under section 
1291(a)(1)(C) and 1291(c)). The electing 
shareholder that makes the election 
under this section after the due date of 
the return (determined without 
extensions) shall pay interest, pursuant 
to section 6601, on the underpayment of 
tax for the taxable year that includes the 
qualification date. 

(2) Information to be included in the 
election. If a statement is used in lieu of 
Form 8621, the statement should be 
identified, in a heading, as an election 
under section 1291(d)(2). The statement 
must contain the following information 
and representations: 

(i) The name, address and taxpayer 
identification number of the electing 
shareholder; 

(ii) The name, address and taxpayer 
identification number of the QEF, the 
stock of which is the subject of the 
election; 

(iii) A statement that the shareholder 
is making the election under section 
1291(d)(2); 

(iv) A representation that the person 
making the election was a shareholder 
in the QEF on the qualification date; 

(v) The qualification date; 

(vi) A schedule of the shares held by 
the electing shareholder in the QEF on 
the qualification date, listing the date(s) 
of acquisition, the number of shares 
acquired on each date listed, and the 
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electing shareholder’s tax basis in each 
of those shares; 

(vfi) The fair market value of the stock 
in the QEF as of the qualification date 
and a brief statement about the manner 
in which the fair market value was 
determined; and 

(viii) A schedule showing the 
computation of the gain recognized on 
the deemed sale, and the calculation of 
the deferred tax amount, as defined in 
section 1291(c). 

(e) Adjustments to basis —(1) In 
general An electing shareholder 
increases its adjusted basis in the stock 
owned directly by the amount of the 
gain recognized on the deemed sale. If 
the shareholder made the election under 
this section with respect to a PFIC of 
which it is an indirect shareholder, the 
electing shareholder’s adjusted basis of 
the stock or other property owned 
directly by the electing shareholder 
through which ownership of the PFIC is 
attributed to the electing shareholder is 
increased by the amount of gain 
recognized by the electing shareholder. 

In addition, Bolely for purposes of 
determining the subsequent treatment 
under the Code and regulations of a 
direct or indirect shareholder of the 
stock of the PFIC, the adjusted basis of 
the acutal owner of the stock of the PFIC 
is increased by the amount of gain 
recognized by the electing shareholder. 
An electing shareholder shall not adjust 
the basis of any stock with respect to 
which the shareholder realized a loss on 
the deemed sale. 

(2) Adjustment to basis for section 
1293 inclusion . For purposes of 
determining the amount of gain on the 
deemed sale, the adjusted basis of the 
stock includes the electing shareholder’s 
section 1293(a) inclusion that is 
attributable to the period beginning with 
the first day of the PFIC’s taxable year 
as a QEF and ending with the 
qualification date. 

(f) Treatment of holding period. For 
purposes of applying sections 1291 
through 1297 to the electing shareholder 
after the deemed sale, the electing 
shareholder’s holding period of the stock 
of the PFIC begins on the qualification 
date without regard to whether it 
recognized gain on the deemed sale; for 
other purposes of the Code and 
regulations, the electing shareholder’s 
holding period of the stock of the PFIC 
includes the period the electing 
shareholder owned or was considered to 
own the stock of the QEF prior to the 
qualification date. 

Par. 6. Section 1.1293-1 is added to 
read as follows: 


§ 1.1293-1 Current taxation of income 
from qualified electing funds. 

(a) In general Pursuant to section 
1293(a)(1), every U.S. person that is a 
direct or indirect shareholder of a PFIC 
during a taxable year of the PFIC for 
which the shareholder has in effect a 
section 1295 election (within the 
meaning of 1.1295-l(a)) includes in gross 
income the shareholder’s pro rata share 
of the ordinary earnings and net capital 
gain of such fund for that taxable year. 
Such amounts are included in income in 
the taxable year of the shareholder in 
which or with which the taxable year of 
the PFIC ends. Section 1293 applies to a 
shareholder of a pedigreed QEF (as 
defined in § 1.1J291—1(b)(2)(H)) only for 
those taxable years during which the 
corporation qualifies as a PFIC under 
section 1296(a). Section 1293 applies to a 
shareholder of an unpedigreed QEF (as 
defined in § 1.1291-1 (b)(2)(iii)) for those 
taxable years during which the 
corporation is a PFIC (as defined in 

§ T.1291—1(b)(1)). 

(b) Other rules. [Reserved] 

Par. 7. Section 1.1295-1 is added to 
read as follows: 

§ 1.1295-1 Qualified electing funds. 

(a) In general This section provides 
certain rules under section 1295 
applicable to a U.S. person that has 
elected to treat a PFIC (as defined in 

5 1.1291—1(b)(1)) as a QEF (as defined in 
§ 1.1291—l(b)(2)(i)). A U.S. person that 
has elected to treat a PFIC as a QEF is 
taxable annually, pursuant to section 
1293, on its pro rata share of the 
ordinary earnings and net capital gain of 
the QEF. 

(b) Application of section 1295 
election —(1) Election personal to 
shareholder. An election under section 
1295 and this section (section 1295 
election) applies only to the shareholder 
that makes the election. Accordingly, a 
shareholder’s section 1295 election will 
not apply to a U.S. transferee (as 
defined in § 1291-6(c)(2)(i)) of stock of a 
PFIC with respect to which the 
shareholder made a section 1295 
election. A section 1295 election made 
by a common parent of a consolidated 
group as agent for members of the group 
is considered made by each member of 
the group that owns stock of the PFIC at 
the time of the election and at any time 
thereafter. 

(2) Election applicable to specific 
corporation only —(i) In general. Only a 
corporation with respect to which a 
shareholder makes a section 1295 
election is a QEF., The shareholder’s 
section 1295 election applies to all the 
stock of the QEF that the shareholder 
owns at the time of the election or 
acquires thereafter. Except as provided 


in paragraph (b)(2)(h) of this section, if a 
shareholder transfers stock of a QEF in 
exchange for stock of another PFIC. the 
latter PFIC is not a QEF unless the 
shareholder makes a section 1295 
election to treat it as a QEF. If a 
shareholder disposes of stock of a QEF 
in exchange for stock of another PFIC in 
a nonrecognition transfer (as defined in 
5 1.1291-C(a}{2)) effected prior to April 1, 
1992, and the shareholder has 
consistently treated the other PFIC as a 
QEF, the shareholder may make a 
section 1295 election with respect to the 
other PFIC whose stock was received 
for the taxable year of the PFIC that 
includes the day the transfer was 
effected. Such election must be made by 
the later of— 

(A) The due date provided in section 
1295(b); or 

(B) The due date for the return for the 
taxable year of the shareholder that 
includes April 1,1992. 

For the deadline for making the 
section 1295 election in the case of 
nonrecognition transfers effected after 
April 1.1992. see section 1295(b). 

(ii) Stock of QEF received in a 
nonrecognition transfer. If a U.S. person 
is a U.S. transferee (as defined in 
§ 1.1291-6(c)(2)(i)) of stock of a PFIC in a 
nonrecognition transfer in which the 
shareholder disposing of such stock 
does not fully recognize the gain with 
respect to such stock, and the U.S. 
transferee, at the time of the transaction, 
has in effect a section 1295 election with 
respect to that PFIC. the section 1295 
election will apply to the newly 
acquired stock on the day after the 
transaction. The newly acquired stock 
will be treated as stock of an 
unpedigreed QEF for which an election 
under section 1291(d)(2) and § 1.1291-9 
or § 1.1291-10 may be made. For 
purposes of making a section 1291(d)(2) 
election pursuant to this paragraph 
(b)(2)(ii), the qualification date is the 
day after the nonrecognition transaction. 
The following example illustrates the 
rule of this paragraph (b)(2)(ii). 

Example, (i) X. a domestic corporation, 
owns stock of NQF, a section 1291 fund with 
respect to X. and stock of FC. a pedigreed 
QEF with respect to X. Pursuant to a plan of 
reorganization. X and the other shareholders 
of NQF exchange their NQF stock for voting 
stock of FC in a transaction that qualifies as 
a reorganization described in section 
368(a)(1)(C). Pursuant to 5 1.1291-6(c)(l). the 
gain recognition rule of § 1.1291-6(b)(l) does 
not apply to X's disposition of NQF stock. X 
therefore does not recognize gain on the 
exchange of NQF stock for FC stock. X's 
adjusted basis in the FC stock received in the 
reorganization is equal to Xs adjusted basis 
in the NQF stock immediately prior to the 
transfer. The holding period of the FC stock 
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received includes the period during which X 
held the NQF stock, and. as provided in 
§ 1.1291—1(h)(7). the character of the days 
during that period as prePFIC and prior PFIC 
carry over to the FC stock. 

(ii) As provided in § 1.1295—l(b)(2)(»i). the 
section 1295 election that X made with 
respect to FC applies to the FC stock received 
in the reorganization. However, because the 
holding period of the FC stock received in 
exchange for the NQF stock includes days 
that are treated as prior PFIC days, the FC 
stock received in the reorganization is treated 
as stock of an unpedigreed QEF. X may make 
an election under section 1291(d)(2) to purge 
the holding period of the FC stock received of 
the prior PFIC days carried over with the 
NQF holding period. 

PART 602—OMB CONTROL NUMBERS 
UNDER THE PAPERWORK 
REDUCTION ACT 

Par. 8. The authority citation for part 
602 continues to read as follows: 

Authority: 26 U.S.C. 7805. 

Par. 9. Section 602.101(c) is amended 
by adding the following entries in the 
table: 

§ 602.101 OMB control numbers. 

* • • • • 


(C) * * * 


CFR part or section where identified 
and described 

Current 

OMB 

control No. 

• • • • 

1.1291-1...„. 

• 

1545-1304 

1.1291-2. 

1545-1304 

1.1291-3. 

1545-1304 

1.1291- 4_____ 

1.1291- 5... 

1.1291- 6.. .„... 

1545-1304 

1545-1304 

1545-1304 

1.1291-a.... 

1545-1304 

1.1291-9. 

1545-1304 

1.1291-10........ 

1545-1028 

• • • • 

1545-1034 

• 

David G. Blattner, 

Acting Commissioner of Internal Revenue. 

[FR Doc. 92-6705 Filed 3-31-92; 8:45 am] 


BILLING CODE 4830-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 180 

(PP 2E2756/P532; FRL-4004-9) 

RIN 2070-AC18 

Pesticide Tolerance for Beta-([1,1*- 
Bipheny I ]-4-Yloxy >- Alphas 1,1- 
Dlmethy lethy I)-1H-1,2,4-T rlazole-1 - 
Ethanol 

agency: Environmental Protection 
Agency (EPA). 
action: Proposed rule. 


summary: This document proposes that 
a tolerance be established for the 
residues of the fungicide beta-([l,l’- 
biphenyl]-4-yloxy)-alpha-(l,l- 
dimethylethyl)-l//-1.2,4-triazole-l- 
ethanol (also referred to in this 
document as bitertanol) in or on the raw 
agricultural commodity (RAC) imported 
bananas (whole) at 0.2 part per million 
(ppm). This proposal to establish a 
maximum permissible level of residues 
of the pesticide in or on this commodity 
was requested by Mobay Corp. 
dates: Comments, identified by the 
document control number [PP 2E2758/ 
P532) must be received on or before June 
1,1992. 

ADDRESSES: By mail, submit written 
comments to: Public Response and 
Program Resources Branch, Field 
Operations Division (H7506C), Office of 
Pesticide Programs, Environmental 
Protection Agency, 401 M St., SW., 
Washington, DC 20460. In person, bring 
comments to: Rm. 1128, CM #2,1921 
Jefferson Davis Highway, Arlington, VA 
22202. 

Information submitted as a comment 
concerning this document may be 
claimed confidential by marking any 
part or all of that information as 
"Confidential Business Information" 
(CBI). Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR part 2. A 
copy of the comment that does not 
contain CBI must be submitted for 
inclusion in the public record. 
Information not marked confidential 
may be disclosed publicly by EPA 
without prior notice. All written 
comments will be available for public 
inspection in rm. 1128 at the address 
given above, from 8 a.m. to 4 p.m., 
Monday through Friday, excluding legal 
holidays. 

FOR FURTHER INFORMATION CONTACT. By 

mail: Cynthia Giles-Parker, Product 
Manager (PM) 22. Registration Division 
(H7505C), Office of Pesticide Programs, 
Environmental Protection Agency, 401 M 
St., SW., Washington, DC 20460. Office 
location and telephone number: Rm. 229, 
CM #2.1921 Jefferson Davis Highway, 
Arlington. VA 22202, 703-305-5540. 
SUPPLEMENTARY INFORMATION: The 
Mobay Corp., P.O. Box 4913, Kansas 
City. MO 64120-0013, has submitted 
pesticide petition (PP) 2E2756 to EPA. 
This petition requested that the 
Administrator, pursuant to section 
408(e) of the Federal Food, Drug, and 
Cosmetic Act (FFDCA) (21 U.S.C. 
346a(e)), establish a tolerance for 
residues of the fungicide bitertanol in or 
on the RAC bananas at 0.2 ppm. EPA 
issued a notice, published in the Federal 
Register of November 3,1982 (47 FR 


49892), that Mobay Chemical Corp. had 
filed this petition to establish a 
tolerance for bitertanol in or on the RAC 
bananas at 0.5 ppm. EPA subsequently 
issued a notice published in the Federal 
Register of July 13,1983 (48 FR 32078), 
that Mobay Chemical Corp. had 
amended the petition by decreasing the 
tolerance from 0.5 to 0.2 ppm. There 
were no comments received in response 
to the notice of filing. Mobay Corp. 
subsequently amended the petition by 
limiting the RAC to imported bananas. 

The data submitted in the petition and 
other relevant material have been 
evaluated. The pesticide is considered 
useful for the purpose for which the 
tolerance is sought. The toxicological 
data considered in support of the 
proposed tolerance include: 

1. A rat acute oral study with an LD*o 
greater than 5,000 milligrams/kilogram 
(mg/kg) for males only. 

2. A mouse acute oral study with an 
LD S0 = 4,488 mg/kg for males and with 
an LDso = 4,202 mg/kg for females. 

3. A 90-day rat feeding study with a 
no-observed-effect level (NOEL) of 100 
mg/kg and a lowest effect level (LEL) of 
300 mg/kg with decreased body weight 
and increased alkaline phosphatase 
activity in males. 

4. A rat teratology study using dosage 
levels of 0,10, 30, and 100 mg/kg/day 
with a NOEL for fetotoxicity of 10 mg/ 
kg/day and an LEL of 30 mg/kg/day 
based on stunted growth and slight bone 
anomalies of the sternum and a 
developmental toxicity NOEL of 30 mg/ 
kg/day with an LEL of 100 mg/kg/day 
based on malformations (cleft palate, 
kinked tail, rib dysplasia) and with a 
NOEL from maternal toxicity of 30 mg/ 
kg/day with an LEL of 100 mg/kg/day 
based on reduced body weight, diarrhea, 
and being unthrifty. 

5. A rabbit teratology study using 
dosage levels of 0,10, 50,150, and 250 
mg/kg/day with a NOEL for 
developmental toxicity of 50 mg/kg/day 
and an LEL of 150 mg/kg/day based on 
altered growth (lower fetal weight) and 
with a maternal NOEL of 50 mg/kg/day 
and an LEL of 150 mg/kg/day based on 
reduced body weight gain and food 
consumption. 

6. A 2-year dog feeding study using 
dosage levels of 0.10, 40, and 160 ppm 
(0.25,1, and 4 mg/kg/day. respectively) 
and a followup 1-year dog-feeding study 
using dosage levels of 0, 3, and 25 ppm 
(0.08 and 0.63 mg/kg/day, respectively) 
for 12 months and 200 ppm (5 mg/kg/ 
day) for 20 months with a NOEL of 25 
ppm (0.63 mg/kg/day) and an LEL of 40 
ppm (1.0 mg/kg/day) based on liver and 
eye effects. 
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7. A three-generation rat reproduction 
study using dosage levels of 0, 20.100. 
and 500 ppm with a reproductive NOEL 
of 20 ppm (1 mg/kg/day) with an LEL of 
100 ppm (5 mg/kg/day) based on 
reduced survival of pups from day 5 to 
weaning and with a maternal NOEL of 
20 ppm (1 mg/kg/day) with an LEL of 
100 ppm (5 mg/kg/day) based on 
decreased mean body weights. 

8. A chronic feeding/carcinogenicity 
study in rats using dosage levels of 0. 20. 
100. and 500 ppm with a NOEL of 100 
ppm (5 mg/kg/day) for systemic effects 
and an LEL of 500 ppm (25 mg/kg/day) 
based on decreased body weight gain in 
both sexes, lower kidney weight in both 
sexes, lower adrenal weight in females, 
lower liver weight in males, and higher 
spleen and adrenal weight in males and 
no compound-related carcinogenic 
effects under the conditions of the study 
at doses up to and including 500 ppm (25 
mg/kg/day), the highest dose tested 
(HDT). 

9. A carcinogenicity study in mice 
using dosage levels of 0, 20,100, and 500 
ppm with a systemic NOEL of 100 ppm 
(15 mg/kg/day) with an LEL of 500 ppm 
(75 mg/kg/day) based on decreased 
body weight and no compound-related 
carcinogenic effects under the 
conditions of the study at doses up to 
and including 500 ppm (75 mg/kg/day). 
the HDT. 

10. An Ames test was not mutagenic 
at the HDT, 2,500 mg/kg. 

11. A dominant lethal assay was 
negative at 1,000 mg/kg. 

12. A micronucleus test was negative 
at 5.000 ug/plate, the HDT. 

13. A DNA repair assay was negative 
at 5.000 ug/plate. 

14. An aneuploid induction test was 
negative at 1 mg/liter (L). 

15. A mouse lymphoma assay was 
negative at 20 ug/mL, although 
increased cell lethality was observed. 

Based on the NOEL of 0.63 mg/kg/ 
body weight (bwt)/day in the 2-year and 
followup 1-year dog feeding studies, and 
using a hundredfold uncertainty factor, 
the acceptable daily intake (ADI) for 
bitertanol is calculated to be 0.0063 mg/ 
kg bwt/day. The theoretical maximum 
residue contribution of 0.000046 mg/kg 
bwt/day was calculated for the 
proposed tolerance and utilizes 0.7 
percent of the ADI for the overall U.S. 
population. 

The nature of the residues is 
adequately understood for the use of 
bitertanol on imported bananas. 
Magnitudes of the residue studies from 
crop trials in the U.S., applicator 
exposure, dermal penetration, 
environmental fate, and environmental 
effects data are required to expand the 
usage to the United States by 


registration under section 3 of the 
Federal Insecticide, Fungicide, and 
Rodenticide Act (FIFRA), as amended. 

EPA is issuing a FIFRA section 17(b) 
notice on bitertanol for distribution to 
countries that import bananas into the 
U.S. The Agency wishes to notify 
countries that may use bitertanol of 
EPA's import tolerance action and of the 
findings on teratogenicity that may be of 
concern for pesticide applicators and 
agricultural workers, depending upon 
the level of exposure to bitertanol. This 
compound is not manufactured in the 
U.S. The 17(b) notice will be sent to 
health and agricultural officials in Costa 
Rica, Honduras, Panama, Guatemala, 
Philippines, Thailand, El Salvador, 
Colombia, and Brazil. It will contain 
information on the tolerance action and 
on the teratology study which showed 
positive effects. The notice will explain 
that EPA’s requirements pertaining to an 
import tolerance involve assessing the 
toxicological and chemical properties of 
a compound with regard to its residues 
in or on food. For an import tolerance, 
EPA does not require and has not 
received data that would enable the 
Agency to assess a chemicals’s potential 
effect on the environment or on workers 
exposed to the chemical. The 17(b) 
notice will clearly state that EPA's 
evaluation of bitertanol does not include 
an assessment of the potential risks to 
workers. 

The nature of the residue is 
adequately understood, and an 
adequate analytical method, gas 
chromatography employing a nitrogen- 
specific alkali flame detector, is 
available for enforcement puposes. 
Because of the long lead time from 
establishing this tolerance to publication 
of the enforcement methodology in the 
Pesticide Analytical Manual, Vol. II, the 
analytical methodology is being made 
available in the interim to anyone 
interested in pesticide enforcement 
when requested from: Calvin Furlow, 
Public Information Branch, Field 
Operations Division (H7506C), Office of 
Pesticide Programs, Environmental 
Protection Agency, 401 M St., SW., 
Washington, DC 20460. Office location 
and telephone number: Rm. 1128, CM 
#2,1921 Jefferson Davis Hwy.. 

Arlington, VA 22202. (703J-305-5232. 

There is no reasonable expectation of 
secondary residues in eggs, milk, meat, 
and meat byproducts from the use of 
bitertanol on bananas. 

Based on the above information 
considered by the Agency, the tolerance 
established by amending 40 CFR part 
180 would protect the public health. 
Therefore, it is proposed that the 
tolerance be established as set forth 
below. 


Any person who has registered or 
submitted an application for registration 
of a pesticide, under the Federal 
Insecticide. Fungicide, and Rodenticide 
Act (FIFRA) as amended, which 
contains any of the ingredients listed 
herein, may request within 60 days after 
publication of this document in the 
Federal Register that this rulemaking 
proposal be referred to an Advisory 
Committee in accordance with section 
408(e) of the Federal Food, Drug, and 
Cosmetic Act. 

Interested persons are invited to 
submit written comments on the 
proposed regulation. Comments must 
bear a notation indicating the document 
control number, [PP 2E2756/P532). All 
written comments filed in response to 
this petition will be available in the 
Public Information Branch, at the 
address given above from 8 a.m. to 4 
p.m., Monday through Friday, except 
legal holidays. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. 4 96- 
354, 94 Stat. 1164, 5 U.S.C. 601-612), the 
Administrator has determined that 
regulations establishing new tolerances 
or raising tolerance levels or 
establishing exemptions from tolerance 
requirements do not have a significant 
economic impact on a substantial 
number of small entities. A certification 
statement to this effect was published in 
the Federal Register of May 4,1981 (46 
FR 24950). 

List of Subjects in 40 CFR Part 180 

Administrative practice and 
procedure. Agricultural commodities. 
Pesticides and pests, Reporting and 
recordkeeping requirements. 

Dated: March 16.1992. 

Anne E. Lindsay, 

Director. Registration Division. Office of 
Pesticide Programs. 

Therefore, it is proposed that 40 CFR 
part 180 be amended as follows: 

PART 180—[AMENDED] 

1. The authority citation for part 180 
continues to read as follows: 

Authority: 21 U.S.C. 340a and 371. 

2. By adding new § 180.457, to read as 
follows: 

§ 180.457 Beta-<l1,1’-Blphenyl]-4-yloxy)- 
alpha-{ 1,1 -dlmethyfethy l>-1H-1,2,4-trlazole- 
1-ethanol: tolerances for residues. 

A tolerance is established for the 
residues of the fungicide beta-([l,l’- 










11058 


Federal Register / Vol. 57, No. 63 / Wednesday. April 1. 1992 / Proposed Rules 


biphenyl]-4-yloxy)-alpha-(l,l- 
dimethylethyl)-l/M.2,4-triazolc-l- 
ethanol in or on the following raw 
agricultural commodity: 


Commodity 

Parts per 
million 

Bananas (whole) ... 

0.2 


There are no U.S. registrations as of 
April 1,1992. 

|FR Doc. S2-7029 Filed 3-31-92; 8:45 amj 

BILLING CODE *550-50-* 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 
40 CFR Parts 70 and 72 
ICGD 92-022J 

Structural Fire Protection for U.S. 
Passenger Vessels 

agency: Coast Guard, DOT. 

ACTION: Notice and request for 
comments. 

SUMMARY; The Coast Guard is issuing 
this notice to solicit public comment on 
alternatives to existing requirements for 
structural fire protection aboard certain 
U.S. passenger vessels operating on 
restricted routes. In response to design 
proposals from the maritime industry, 
the Coast Guard intends to reevaluate 
existing requirements in 46 CFR part 72 
which limit the mean length of main 
vertical zones. The intent of this action 
is to gather sufficient information to 
permit a comprehensive analysis of 
potential equivalent fire safety 
alternatives. 

dates: Comments must be received on 
or before July 30,1992. 
addresses: Comments may be mailed 
to *he Executive Secretary, Marine 
Safety Council (G-LRA/3406) (CGD 92- 
022), U.S. Coast Guard Headquarters, 
2100 Second Street SW.. Washington. 

DC 20593-0001. or may be delivered to 
room 3406 at the above address between 
8 a.m. and 3 p.m., Monday through 
Friday, except Federal holidays. The 
telephone number is (202) 267-1477. 

The Executive Secretary maintains 
the public docket for this notice. 
Comments will become part of this 
docket and will be available for 
inspection or copying at room 3406, U.S. 
Coast Guard Headquarters. 

FOR FURTHER INFORMATION CONTACT: 

Ms. Marcia Kupferman, Office of Marine 
Safety. Security and Environmental 
Protection (G-MTH-4), Room 1304, U.S. 


Coast Guard Headquarters. Wasington. 
DC 20593-0001, (202) 267-2997. 
SUPPLEMENTARY INFORMATION: All 

passenger vessels required to comply 
with the structual fire protection 
regulations in 46 CFR part 72 must be 
segregated into main vertical zones 
(MVZ), the mean lengths of which do 
not. in general, exceed 131 feet. MVZ’s 
were among the earliest structural fire 
protection features employed on 
passenger ships. The International 
Convention for the Safety of Life at Sea 
(SOLAS), 1929, required that ships be 
divided by bulkheads spaced at 40 
meter (131 foot) intervals. This interval 
was chosen to coincide with every other 
watertight bulkhead. MVZ bulkheads 
divide the vessel into vertical sections to 
prevent the rapid spread of fire and 
smoke throughout the ship, permitting 
fire fighters time to extinguish the fire, 
and if they fail, permitting passengers 
and crew time to abandon ship. Later 
SOLAS conventions increased the 
effectiveness of MVZ bulkheads by 
requiring insulation in some areas and 
by including integrity requirements for 
cable penetrations, pipe penetrations, 
and fire doors. The 46 CFR part 72 
requirements for MVZ’s on vessels 
engaged in domestic service closely 
parallel those of current SOLAS 
standards. 

Domestic passenger vessel 
regulations, 46 CFR subchapter H, were 
developed with ocean going passenger 
liners in mind. Today, there is an 
increasing demand for dinner excursion 
and gambling trade vessels which have 
large public spaces, provide no 
overnight passenger accommodations, 
and generally operate on rivers, lakes, 
bays, or sounds. These vessels have 
much higher passenger densites than 
those envisioned by 46 CFR subchapter 
H. The size and configuration of many of 
these vessels do not readily permit the 
incorporation of some 46 CFR 
subchapter H fire protection 
requirements. Recognizing this, the 
Coast Guard recently issed Navigation 
and Vessel Inspection Circular (NVIC) 
No. 14-91 which details alternate 
equivalent arrangements in lieu of 
certain 46 CFR subchapter H 
requirements related to the means of 
escape on these newer vessel designs. 
NVIC 14-91 does not address issues 
concerning the maximum length of 
MVZ’s. 

Two separate design proposals have 
recently been presented to the Coast 
Guard for consideration under the 
provisions for equivalents in 46 CFR 
parts 70 and 72. These design proposals 
do not comply with the existing MVZ 
requirements, yet offer a number of 


other compensating fire safety features 
not required by current regualtions. The 
limitation of MVZ length is a time- 
proven. internationally recognized 
standard for shipboard fire protection. 
The Coast Guard Intends to proceed 
cautiously in evaluating any proposals 
for alternative MVZ design standards to 
ensure that they provide a level of 
safety commensurate with the risks 
associated with the carriage of many 
passengers on vessels having no 
overnight passenger accommodations. 

Members of the marine industry are 
invited to submit comprehensive 
performance-oriented standards for 
designs that fall outside of the existing 
MVZ length requirements. Coordinated 
proposals which represent industry 
consensus are encouraged. Proposals 
should be developed keeping in mind all 
aspects of fire protection that are 
related to existing limitations on MVZ 
length, such as the distance between 
required stairtewers, the effectiveness 
of horizontal fire boundaries, etc. 
Proposals need not be limited to 
structural fire protection design features, 
but rather may include any systems, fire 
safety features, or additional 
operational procedures that, when 
employed in concert with one another, 
provide a level of passenger and vessel 
safety in keeping with public 
expectations. 

Authority. 48 U.S.C. 3306, 3703. 

Dated: March 26, 1992. 

A. E. Henn, 

Admiral, U.S. Coast Guard. Chief, Office of 
Marine Safety, Security, and Environmental 
Protection. 

[FR Doc. 92-7475 Filed 3-31-92: 8:45 am] 
BILLING CODE 4910-H-M 


FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 73 

(MM Docket No. 92-56, RM-7551] 

Radio Broadcasting Services; Bay City 
and Edna, TX 

agency: Federal Communications 

Commission. 

action: Proposed rule. 

summary: This document requests 
comments on the proposed substitution 
of Channel 2890 for Channel 241C2 at 
Bay City. Texas, and modification of the 
construction permit of Station KXGJ, 
Channel 241C2, Bay City, Texas, to 
specify operation on Channel 269C1, at 
the request of Ammerman Enterprises, 
Inc. The petitioner had requested a 
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Channel 241C1 upgrade in its petition for 
rule making. However, in conjunction 
with MM Docket No. 89-459. this 
document proposes a Channel 269C1 
upgrade. The reference coordinates for 
the proposed Channel 269C1 allotment 
at Bay City, Texas, are 28^*5-58 and 96- 
04-11. The site is 25.8 kilometers (16.0 
miles) southwest of Bay City, Texas, in 
order to avoid short-spacings to Station 
KLOL, Channel 266C, Houston, Texas, 
Station KMJQ, Channel 271C, Houston, 
Texas, and a proposed Channel 268C1 
upgrade at Giddings. Texas. In order to 
accommodate this upgrade, this 
document also proposes the substitution 
of Channel 241A for vacant but applied 
for Channel 269A at Edna. Texas. The 
reference coordinates for the Channel 
241A allotment at Edna. Texas, are 28- 
58-42 and 96-38-48. 

dates: Comments must be filed on or 
before May 18,1992. and reply 
comments on or before June 2,1992. 
addresses: Federal Communications 
Commission. Washington, DC 20554. In 
addition to filing comments with the 
FCC, interested parties should serve the 
petitioners, or their counsel or 
consultant, as follows: Dennis P. Cobett, 
Leventhal, Senter & Lerman, suite 600, 
2000 K Street, NW., Washington, DC 
20006-1809, (Counsel to Petitioner). 

FOR FURTHER INFORMATION CONTACT: 
Robert Hayne. Mass Media Bureau (202) 
634-6530. 

SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission’s Notice of 
Proposed Rule Making. MM Docket No. 
92-56, adopted March 12,1992, and 
released March 25.1992. The full text of 
this Commission decision is available 
for inspection and copying during 
normal business hours in the FCC 
Dockets Branch (room 230), 1919 M 
Street, NW., Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission's 
copy contractors, Downtown Copy 
Center. (202) 452-1422,1714 21st St., 

NW., Washington, DC 20036. 

Provisions of the Regulatory 
Flexibility Act of 1980 do not apply to 
this proceeding. 

Members of the public should note 
from the time a Notice of Proposed Rule 
Making is issued until the mater is no 
longer subject to Commission 
consideration or court review, all ex 
parte contacts are prohibited in 
Commission proceedings, such as this 
one, which involve channel allotments. 

See 47 CFR 1.1204(b) for rules governing 
permissible ex parte contacts. 

For information regarding proper filing 
procedures for comments, See 47 CFR 
1415 and 1.420. 


List of Subjects in 47 CFR Part 73 

Radio broadcasting. 

Michael C. Ruger, 

Acting Chief. Allocations Branch, Policy and 
Rules Division. Mass Media Bureau. 

(FR Doc. 92-7446 Filed 3-31-92; 8:45 am] 

BILLING COOE 6712-01-M 


DEPARTMENT OF DEFENSE 

48 CFR Parts 225, 231, and 242 

Department of Defense Federal 
Acquisition Regulation Supplement; 
Independent Research and 
Development Costs 

agency: Department of Defense (DOD). 
ACTION: Proposed rule. 

summary: The Defense Acquisition 
Regulations Council is proposing 
changes to the Defense FAR Supplement 
(DFARS) to amend parts 225, 231, and 
242 to implement section 802 of the 
National Defense Authorization Act for 
Fiscal Years 1992 and 1993 (Pub. L. 102- 
190). The Act made significant changes 
in the treatment of IR&D/B&P costs and 
eliminated most of the detailed 
administrative procedures that are 
currently in place to control the amount 
of IR&D/B&P reimbursements to 
contractors. Changes to the Federal 
Acquisition Regulation to implement 
other requirements of 10 U.S.C. 2372, as 
amended by section 802 of Public Law 
102-190. are being published separately. 
dates: Comments on the proposed rule 
should be submitted in writing to the 
address shown below on or before May 
1,1992, to be considered in the 
formulation of the final rule. Please cite 
DAR Case 91-307 in all correspondence 
related to this issue. 
addresses: Interested parties should 
submit written comments to: Defense 
Acquisition Regulations Council, ATTN: 
Mr. Eric Mens. OUSD(A)DP, room 
3D139, The Pentagon, Washington, DC 
20301-3000. Telefax number (703) 697- 
9845. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Eric Mens (703) 697-7266. 

SUPPLEMENTARY INFORMATION: 

A. Background 

This proposed rule implements section 
802 of the National Defense 
Authorization Act for Fiscal Years 1992 
and 1993 (Pub. L. 102-190), which 
amended section 2372 of title 10, United 
States Code, concerning contractors’ 
allowable independent research and 
development and bid and proposal 
(IR&D/B&P) costs. As amended by the 
Act, 10 U.S.C. 2372 requires the 


Secretary of Defense to prescribe 
regulations governing the payment of 
expenses incurred by contractors for 
IR&D/B&P costs; provides that IR&D/ 
B&P costs shall be allowable as indirect 
expenses on covered contracts to the 
extent that those costs are allocable, 
reasonable, and not otherwise 
unallowable and for major contractors, 
does not exceed a five percent general 
increase in allowable IR&D/B&P costs 
per year during a 3-year transition 
period beginning October 1,1992; 
permits the Department of Defense 
(DoD), for major contractors, to limit the 
allowability of IR&D/B&P costs to work 
which is of potential interest to DoD; 
and requires DoD regulations to 
encourage contractors to engage in 
IR&D/B&P activities of potential interest 
to DoD. The Act also eliminates the 
requirement for Army, Navy, and Air 
Force (Tri-Service) IR&D/B&P advance 
agreement negotiations and the formal 
IR&D technical review and evaluation 
process (on-site grading). 

The proposed DFARS rule reflects 
substantial changes made to implement 
section 802 of Public Law 102-190. 
Comparable FAR changes are being 
published separately. DFARS 225.7303- 
2(c) is amended to remove references to 
ceilings and formula constraints. DFARS 
231.205-18 is revised to address foreign 
military sales contracts; address 
additional cost limitations for major 
contractors; address cost limitations for 
major contractors for projects of 
potential interest to DoD; address data 
needed to support determinations that 
projects are of potential interest to DoD; 
and permit waiver of the maximum 
allowable amount at a level above the 
contracting officer. DFARS 242.302 is 
amended to add paragraph (a)(9) 
addressing the contract administration 
function of determining whether projects 
are of potential interest to DoD. DFARS 
Subpart 242.7 is amended to add a new 
§ 242.771 which establishes the DoD 
policy of encouraging contractor IR&D/ 
B&P activities which are of potential 
interest to DoD and assigning 
responsibilities within DoD concerning 
determinations of projects of potential 
interest to DoD. DFARS 242.10 is 
removed and reserved since there is no 
longer a requirement for single-lead 
agency negotiations and formal IR&D 
technical reviews and evaluations (on¬ 
site grading). 

B. Regulatory Flexibility Act 

The proposed change to DFARS may 
have a significant favorable economic 
impact on a substantial number of small 
entities within the meaning of the 
Regulatory Flexibility Act, 5 U.S.C. 601 
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et seq. because Public Law 102-190 
eliminates the formula method currently 
prescribed by the FAR, which limits the 
total amount of allowable IR&D/B&P 
costs for small companies. Under the 
new regulations. IR&D/B&P cost9 
incurred by small companies will be 
fully allowable on contracts to the 
extent that they are allocable and 
reasonable. An initial Regulatory 
Flexibility Analysis has been performed. 
A copy of the Initial Regulatory 
Flexibility Analysis has been submitted 
to the Chief Counsel for Advocacy of the 
Small Business Administration. A copy 
of the analysis may be obtained from 
the individual listed above. Comments 
are invited. Comments from small 
entities concerning the affected DFARS 
parts will also be considered in 
accordance with section 610 of the Act. 
Such comments must be submitted 
separately and cite DAR Case 91-307 in 
all correspondence. 

C. Paperwork Reduction Act 

The proposed rule does not impose 
any additional recordkeeping 
requirements, or information collection 
requirements, or collection of 
information from offerors, contractors, 
or members of the public which require 
the approval of the Office of 
Management and Budget (OMB) under 
44 U.S.C. 3501 et seq. 

List of Subjects in 48 CFR Parts 225, 231, 
and 242 

Government procurement. 

Claudia L. Naugle, 

Executive Editor. Defense Acquisition 
Regulations Council . 

Therefore, it is proposed that 48 CFR 
parts 225, 231, and 242 be amended as 
follows: 

1. The authority citation for 48 CFR 
parts 225, 231, and 242 continues to read 
as follows: 

Authority: 5 U.S.C. 301.10 U.S.C. 2202. and 
Defense FAR Supplement 201.301. 

PART 225—FOREIGN ACQUISITION 

2. Section 225.7303-2 is amended by 
revising paragraph (c) introductory text 
to read as follows: 

225.7303-2 Cost of doing business with a 
foreign government or an international 
organization. 

• • • « * 

(c) The provisions of 10 U.S.C. 2372 do 
not apply to contracts for foreign 
military sales. Therefore, the cost 
limitations on independent research and 
development and bid and proposal 
(IR&D/B&P) costs in FAR 31.205-18 do 
not apply to contracts for foreign 
military sales. IR&D/B&P costs allowed 


on contracts for foreign military sales 
shall be limited to their allocable share 
of the total expenditures. In pricing 
contracts for foreign military sales— 


PART 231—CONTRACT COST 
PRINCIPLES AND PROCEDURES 

3. Section 231.205-18 is revised to read 
as follows: 

231.205-16 Independent research and 
development and bid and proposal costs. 

(c) See 225.7303-2 for allowability 
exceptions for foreign military sales 
contracts. 

(1) For major contractors— 

(A) The amount of IR&D/B&P costs 
allowable under DoD contracts shall not 
exceed the lesser of— 

(7) Such contracts' allocable share of 
incurred IR&D/B&P costs; 

( 2 ) Such contracts' allocable share of 
the contractor’s total maximum 
allowable amount; or 

(J) The amount of incurred IR&D/B&P 
costs for projects having potential 
interest to DoD. 

(B) Allowable 1R&D/B&P costs are 
limited to those for projects which are of 
potential interest to the DoD, including 
activities intended to accomplish any of 
the following: 

(7) Enable superior performance of 
future U.S. weapon systems and 
components; 

[2] Reduce acquisition costs and life- 
cycle costs of military systems: 

(3) Strengthen the defense industrial 
and technology base of the United 
States; 

[4] Enhance the industrial 
competitiveness of the United States; 

(5) Promote the development of 
technologies identified as critical under 
10 U.S.C. 2522; 

(d) Increase the development and 
promotion of efficient and effective 
applications of dual-use technologies; 

(7) Provide efficient and effective 
technologies for achieving such 
environmental benefits as: improved 
environmental data gathering, 
environmental cleanup and restoration, 
pollution reduction in manufacturing, 
environmental conservation, and 
environmentally safe management of 
facilities. 

(2) The cognizant contact 
administration office shall furnish 
contractors with guidance on financial 
information needed to support 1R&D/ 
B&P costs and on technical information 
needed from major contactors to support 
the potential interest to DoD 
determination (see also § 242.771-2(a)}. 

(3) The total maximum allowable 
amount limitation may be waived at a 


level above the contracting officer. A 
waiver may be appropriate for 
contractors whose significant growth in 
sales of IR&D/B&P spending justify 
higher levels of reimbursement. 

PART 242—CONTRACT 
ADMINISTRATION 

4. Section 242.302 i9 amended to 
remove paragraph (a)(ll) and to add 
paragraph (a)(9) to read as follows: 

242.302 Contract administration 
functions. 

(a)(4) * * • 

( 8 ) * * * 

(9) For additional contract 
administration functions related to 
IR&D/B&P projects performed by major 
contractors, see § 242.771-2(a). 
***** 

5. Subpart 242.7 is amended to add 
§ 242.771 through 242.771-2 to read as 
follows: 

242.771 Independent research and 
development/bid and proposal. 

242.771- 1 Policy. 

Defense contracts are encouraged to 
engage in IR&D/B&P activities of 
potential interest to DoD, including 
activities cited in § 231.205-18(c)(1)(B). 

242.771- 2 Responsibilities. 

(a) The cognizant administrative 
contracting officer (ACO) or corporate 
ACO shall: 

(1) Determine, with input from 
technical and audit representatives, as 
appropriate, whether IR&D/B&P projects 
performed by major contractors (see 
FAR 31.205—18(a)) are of potential 
interest to DoD. 

(2) Notify the contractor promptly of 
any 1R&D/B&P activities which are not 
of potential interest to DoD. 

(b) The Defense Contract 
Management Command of the Defense 
Logistics Agency or the Military 
Department responsible for performing 
contract administration functions is 
responsible for: 

(1) Implementing the requirements of 
section 802 of Pub. L. 102-190 as set 
forth in FAR 31.205-18 and DFARS 
231.205-18. 

(2) Submitting an annual report to the 
Director of Defense Procurement 
(OUSD(A)) setting forth required 
statistical information relating to the 
DoD-wide IR&D/B&P program. The 
Report Control Symbol is DD-P&L(A) 
1139. 

(c) The Director. Defense Research 
and Engineering (OUSD(A)). is 
responsible for establishing a regular 
method for communication— 
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(1) From DoD to contractors, of timely 
and comprehensive information 
regarding planned or expected DoD 
future needs; and 

(2) From contractors to DoD. of brief 
technical descriptions of contractor 
IR&D/B&P projects. 

Subpart 242.10 [Removed] 

6. Subpart 242.10 is removed and 
reserved. 

|FR Doc. 92-7511 Filed 3-31-92; 8:45 am] 

BILLING CODE 3810-01-M 
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This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
public. Notices of hearings and 
investigations, committee meetings, agency 
decisions and rulings, delegations of 
authonty, filing of petitions and 
applications and agency statements of 
organization and functions are examples 
of documents appearing in this section. 


DEPARTMENT OF AGRICULTURE 

Federal Grain Inspection Service 

Request for Comments on the 
Applicants for Designation in the 
Geographic Area Currently Assigned 
to the Eastern Iowa (IA) Agency 

agency: Federal Grain Inspection 
Sendee (FGIS). 

action: Notice. 

summary: FGIS requests interested 
persons to submit comments on the 
applicants for designation to provide 
official sendees in the geographic area 
currently assigned to Eastern Iowa 
Grain Inspection and Weighing Sendee. 
Inc. (Eastern Iowa). 

dates: Comments must be postmarked 
on or before May 18.1992. 

addresses: Comments must be 
submitted in writing to Homer E. Dunn. 
Chief. Review Branch, Compliance 
Division. FGIS, USDA, room 1647 South 
Building, P.O. Box 96454, Washington. 
DC 20090-6454. SprintMail users may 
respond to 

[A:ATTMAIL.O:USDA.ID:A36HDUNN]. 
ATTMAIL and FTS2000MAIL users may 
respond to 1A36HDUNN. Telecopier 
users may send responses to the 
automatic telecopier machine at 202-720- 
1015, attention: Homer E. Dunn. All 
comments received will be made 
available for public inspection at the 
above address located at 1400 
Independence Avenue. SW., during 
regular business hours. 

FOR FURTHER INFORMATION CONTACT: 

Homer E. Dunn, telephone 202-720-8525. 

SUPPLEMENTARY INFORMATION: 

This action has been reviewed and 
determined not to be a rule or regulation 
as defined in Executive Order 12291 and 
Departmental Regulation 1512-1; 
therefore, the Executive Order and 
Departmental Regulation do not apply to 
this action. 


In the February 3.1992, Federal 
Register (57 FR 3986), FGIS asked 
persons interested in providing official 
services in the Eastern Iowa geographic 
area to submit an application for 
designation. Applications were to be 
postmarked by March 4.1992. Eastern 
Iowa applied for designation in the 
entire area currently assigned to them, 
except for: Leland Farmers Company, 
Leland. LaSalle County. Illinois (located 
inside Kankakee Grain Inspection, 

Inc.’s, area). Kankakee applied for 
designation to serve Leland Farmers 
Company. Leland, LaSalle County, 
Illinois, in addition to the area they are 
already designated to serve. The Eastern 
Iowa and Kankakee agencies are 
contiguous official agencies. 

FGIS is publishing this notice to 
provide interested persons the 
opportunity to present comments 
concerning the applicants for 
designation. Commenters are 
encouraged to submit reasons and 
pertinent data for support or objection 
to the designation of these applicants. 
All comments must be submitted to the 
Compliance Division at the above 
address. 

Comments and other available 
information will be considered in 
making a final decision. FGIS will 
publish notice of the final decision in the 
Federal Register, and FGIS will send the 
applicants written notification of the 
decision. 

Authority: Public Law 94-582. 90 stat. 2867. 
as amended (7 U.S.C. 71 et seq.) 

Dated: March 25.1992. 

J. T. Abshier, 

Director, Compliance Division. 

[FR Doc. 92-7417 Filed 3-31-92: 8:45 am] 

BILLING COOE 3410-EN-F 


Request for Applications from Persons 
Interested In Designation to Provide 
Official Services in the Geographic 
Areas Presently Assigned to the 
States of Louisiana (LA) and North 
Carolina (NC) 

agency: Federal Grain Inspection 
Service (FGIS). 
action: Notice. 

summary: The United States Grain 
Standards Act, as amended (Act), 
provides that official agency 
designations shall end not later than 
triennially and may be renewed. The 


designations of the Louisiana 
Department of Agriculture and Forestry 
(Louisiana), and the North Carolina 
Department of Agriculture (North 
Carolina), will end September 30,1992, 
according to the Act. and FGIS is asking 
persons interested in providing official 
services in the specified geographic 
areas to submit an application for 
designation. 

dates: Applications must be 
postmarked on or before May 1,1992. 
addresses: Applications must be 
submitted to Homer E. Dunn, Chief, 
Review Branch, Compliance Division, 
FGIS. USDA. room 1647 South Building, 
P.O. Box 96454. Washington, DC 20090- 
6454. All applications will be made 
available for public inspection at this 
address located at 1400 Independence 
Avenue, SW.. during regular business 
hours. 

FOR FURTHER INFORMATION CONTACT: 

Homer E. Dunn, telephone 202-720-8525. 
SUPPLEMENTARY INFORMATION: 

This action has been reviewed and 
determined not to be a rule or regulation 
as defined in Executive Order 12291 and 
Departmental Regulation 1512-1; 
therefore, the Executive Order and 
Departmental Regulation do not apply to 
this action. 

Section 7(f)(1) of the Act authorizes 
FGIS’ Administrator to designate a 
qualified applicant to provide official 
services in a specified area after 
determining that the applicant is better 
able than any other applicant to provide 
such official services. 

FGIS designated Louisiana, located at 
5825 Florida Blvd., Baton Rouge, LA 
70806, to provide official grain 
inspection and Class X or Class Y 
weighing services, and North Carolina, 
located at 111 N. Boylan Avenue, 
Raleigh, NC 27611. to provide official 
grain inspection services under the Act 
on October 1,1989. 

Section 7(g)(1) of the Act provides that 
designations of official agencies shall 
end not later than triennially and may 
be renewed according to the criteria and 
procedures prescribed in section 7(f) of 
the Act. The designations of Louisiana 
and North Carolina end on September 
30.1992. 

The geographic area presently 
assigned to Louisiana, pursuant to 
section 7(f)(2) of the Act. which will be 
assigned to the applicant selected for 
designation, is the entire State of 
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Louisiana, except those export port 
locations within the State which are 
serviced by FGIS. The geographic area 
presently assigned to North Carolina, 
pursuant to section 7(f)(2) of the Act, 
which will be assigned to the applicant 
selected for designation, is the entire 
State of North Carolina, except those 
export port locations within the State 
which are serviced by FGIS. 

Interested persons, including 
Louisiana and North Carolina, are 
hereby given the opportunity to apply 
for designation to provide official 
services in the geographic areas 
specified above under the provisions of 
Section 7(f) of the Act and section 
800.196(d) of the regulations issued 
thereunder. Designation in the specified 
geographic areas is for the period 
beginning October 1,1992, and ending 
September 30.1995. Persons wishing to 
apply for designation should contact the 
Compliance Division at the address 
listed above for forms and information. 

Applications and other available 
information will be considered in 
determining which applicant will be 
designated. 

Authority: Public Law 94-582. 90 stat. 2867, 
as amended (7 U.S.C. 71 et seq.) 

Dated: March 25,1992. 

I- T. Abshier, 

Director, Compliance Division. 

[FR Doc. 92-7416 Filed 3-31-92; 8:45 am] 

BILLING CODE 3410-EM-F 


Designation of the Detroit (Ml), Keokuk 
(IA), and Michigan (Ml) Agencies 

agency: Federal Grain Inspection 
Service (FGIS). 
action: Notice. 

summary: FGIS announces the 
designation of Detroit Grain Inspection 
Service, Inc. (Detroit). John H. Oliver, 
Inc., dba Keokuk Grain Inspection 
Service (Keokuk), and Michigan Grain 
Inspection Services, Inc. (Michigan), to 
provide official grain inspection services 
under the United States Grain Standards 
Act, as amended (Act). 

EFFECTIVE DATE: May 1, 1992. 

ADDRESSES: Homer E. Dunn. Chief. 
Review Branch, ComplianceDivision. 
FGIS. USDA, room 1647 South Building. 
P.O. Box 90454, Washington.DC 20090- 
6454. 

FOR FURTHER INFORMATION CONTACT: 

Homer E. Dunn, telephone 202-720-8525. 
SUPPLEMENTARY INFORMATION: 

This action has been reviewed and 
determined not to be a rule or regulation 
as defined in Executive Order 12291 and 
Departmental Regulation 1512-1; 
therefore, the Executive Order and 


Departmental Regulation do not apply to 
this action. 

In the November 1,1991, Federal 
Register (56 FR 56184), FGIS announced 
that the designations of Detroit, Keokuk, 
and Michigan end on April 30,1992, and 
asked persons interested in providing 
official services within the specified 
geographic areas to submit an 
application for designation. Applications 
were to be postmarked by December 2, 
1991. 

Detroit, Keokuk, and Michigan, the 
only applicants, each applied for the 
entire geographic area currently 
assigned to them. FGIS named and 
requested comments on the applicants 
for designation in the Detroit and 
Keokuk geographic areas in the January 
8. 1992. Federal Register (57 FR 660). 
Comments were to be postmarked by 
February 24,1992. FGIS received no 
comments by the deadline. FGIS named 
and requested comments on the 
applicant for designation in the 
Michigan geographic area in the 
February 4,1992, Federal Register (57 FR 
4183). Comments were to be postmarked 
by March 5,1992. FGIS received six 
comments by the deadline from firms 
currently served by Michigan. Two firms 
supported designation of Michigan 
based on excellent service to their 
elevators. Three comments (each from 
separate elevators of the same 
company) expressed concern with 
Michigan’s responsiveness to their 
current inspection needs. The remaining 
firm also expressed concern with 
Michigan's responsiveness to their 
current inspection needs, and had 
reservations about Michigan's ability to 
handle the work if they are assigned 
additional territory. 

FGIS evaluated ail available 
information regarding the designation 
criteria in section 7(f)(1)(A) of the Act; 
and according to section 7(f)(1)(B), 
determined that Detroit, Keokuk, and 
Michigan are able to provide official 
grain inspection in the geographic areas 
for which they applied. 

Effective May 1,1992. and ending 
April 30,1995. Detroit, Keokuk, and 
Michigan are designated to provide 
official inspection services in the 
geographic areas specified in the 
November Federal Register. 

Interested persons may obtain official 
services by contacting Detroit at 313- 
395-2105, Keokuk at 319-524-6482, and 
Michigan at 616-781-2711. 

Authority: Public Law 94-582, 90 stat. 2887, 
as amended (7 U.S.C 71 et seq.) 


Dated: March 25.1992. 

J. T. Abshier, 

Director, Compliance Division. 

[FR Doc. 92-7415 Filed 3-31-92; 8:45 am} 

BILLING CODE 3410-EH-F 


Designation for the Chattanooga, 
Tennessee, Geographic Area 

AGENCY: Federal Grain Inspection 
Service (FGIS). 

action: Notice. 

summary: FGIS announces the 
designation of J. W. Barton Grain 
Inspection Service, Inc. (Barton), to 
provide official grain inspection and 
Class X or Class Y weighing services 
under the United States Grain Standards 
Act, as amended (Act), in the 
Chattanooga, Tennessee, geographic 
area. 

EFFECTIVE DATE: May 1, 1992. 

ADDRESSES: Homer E. Dunn, Chief. 
Review Branch, Compliance Division, 
FGIS. USDA, room 1647 South Building. 
P.O. Box 96454, Washington, DC 20090- 
6454. 

FOR FURTHER INFORMATION CONTACT: 

Homer E. Dunn, telephone 202-720-8525. 
SUPPLEMENTARY INFORMATION: 

This action has been reviewed and 
determined not to be a rule or regulation 
as defined in Executive Order 12291 and 
Departmental Regulation 1512-1; 
therefore, the Executive Order and 
Departmental Regulation do not apply to 
this action. 

In the October 25,1991, Federal 
Register (56 FR 55269), FGIS announced 
that Chattanooga Grain Inspection 
Company, Inc. (Chattanooga), had 
ceased doing business on September 25, 
1991, due to a lack of requests for 
official grain inspection and weighing, 
and was requesting voluntary 
designation cancellation. FGIS also 
announced the designation cancellation, 
solicited comments on the need for 
official inspection and weighing in the 
geographic area formerly assigned to 
Chattanooga, and asked persons 
interested in providing official services 
in this geographic area to submit an 
application for designation. The 
deadline for applications and comments 
was November 25,1991. Two grain firms 
submitted comments requesting that 
official services be provided in the 
Chattanooga area. Barton, the only 
applicant and a currently designated 
official agency, applied for the entire 
available geographic area. FGIS named 
and requested comments on the 
applicant for the Chattanooga area 
designation in the January 2.1992, 
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Federal Register (57 FR 38). Comments 
were to be postmarked by February 18, 
1992. FGIS received no comments by the 
deadline. 

FGIS evaluated all available 
information regarding the designation 
criteria in section 7(f)(1)(A) of the Act; 
and according to section 7(f)(1)(B), 
determined that Barton is able to 
provide official services in the 
Chattanooga geographic area. 

Effective May 1,1992, and terminating 
upon the end of Barton’s present 
designation (June 30.1993), Barton is 
designated to provide official grain 
inspection and Class X or Class Y 
weighing in the Chattanooga geographic 
area, specified in the October Federal 
Register. Barton’s present designation is 
amended by adding this geographic 
area. 

Interested persons may obtain official 
services in the Chattanooga area by 
contacting Barton at 615-697-7515. 

authority: Public Law 94*582, 90 stat. 

2867, os amended (7 U.S.C. 71 et seq.) 

Dated: March 25.1992. 

J. T. Abshier, 

Director, Compliance Division. 

|FR Doc. 92-7418 Filed 3-31-92; 8:45 am] 

BILLING CODE 3410-EN-f 


Forest Service 

Stillwater Mining Company Expansion; 
Intent To Prepare an Environmental 
Impact Statement 

agency: Forest Service, USDA. 
action: Notice of intent to prepare an 
environmental impact statement. 

summary: The Department of State 
Lands, State of Montana, as lead 
agency, and the USDA, Forest Service, 
Custer National Forest, Beartooth 
Ranger District will cooperatively 
prepare an Environmental Impact 
Statement to disclose the enviommental 
effects of a proposed production rate 
increase at the existing Stillwater Mine 
(Permit No. 00118), located near Nye, 
Montana in Stillwater County. 

A proposed amendment to the 
Stillwater Mining Company’s (SMC) 
Plan of Operations has been prepared 
and submitted to the cooperating 
agencies. This amendment to Permit No. 
00118 would provide for an increase in 
ore production from the current 1,000 
tons per day to 2.000 tons per day. 
Included with this proposal is a change 
in the originally permitted tailings dam 
design in order to contain the expected 
increase in produced tailings, an 
increase in mine related traffic due to 
the increase in mine employment, and 
an application to the Montana State 


Water Quality Board to allow 
degredation of the Stillwater River up to 
current Montana State water quality 
standards. 

Extensive scoping has been done for 
this project during the initial stages of 
preparation of the Environmental 
Assessment, and during the analysis of 
alternatives over the past five months. It 
has now been determined that an EIS 
will be prepared for this project. 
addresses: Written comments, 
suggestions or questions concerning the 
Environmental Impact Statement should 
be sent to Ms. Sandra Olsen, Montana 
Department of State Lands, 1625 11th 
Avenue. Helena. Montana. 59620; or the 
District Ranger, Beartooth Ranger 
District, Route 2, Box 3420, Red Lodge, 
Montana, 59068. 

SUPPLEMENTARY INFORMATION: The 

analysis includes a full range of 
alternatives that respond to issues 
received from scoping. One of these is 
the “no action” alternative, in which 
SMC’s application will be denied, and 
their operation will continue as 
currently permitted. 

As a result of the scoping and 
analysis, alternatives to the proposed 
action include: modifications to the 
proposed tailings impoundment, 
advanced water treatent facilities, and 
other mitigation measures associated 
with water treatment, tailings 
impoundment reclamation, waste rock 
storage/disposal, wildlife, aesthetics 
and traffic. 

The State of Montana and the Forest 
Service will analyze and document the 
direct, indirect and cumulative effects of 
the alternatives. In addition the EIS will 
contain an analysis of appropriate 
mitigation measures. 

Public participation has been 
emphasized and has occurred at several 
points during the analysis. The draft 
environmental impact statement is 
expected to be available for public 
review in April, 1992. An open house 
meeting will be scheduled in May, 1992, 
during the Draft EIS review period. 

The comment period on the draft 
environmental impact statement will be 
45 days from the date the Enviommental 
Protection Agency publishes the notice 
of availability in the Federal Register. 

To assist the Forest Service in 
identifying and considering issues and 
concerns on the proposed action, 
comments on the draft environmenal 
impact statement should be as specific 
as possible. It is also helpful if 
comments refer to specific pages or 
chapters of the draft statement. 

Comments may also address the 
adequacy of the draft environmental 
impact statement or the merits of the 


alternatives formulated and discussed in 
the statement. (Reviewers may wish to 
refer to the Council on Enviommental 
Quality Regulations for implementing 
the procedural provisions of the 
National Environmental Policy Act at 40 
CFR 1503.3 in addressing these points.) 

The Forest Service believes it is 
important to give reviewers notice at 
this early stage of several court rulings 
related to public participation in the 
environmental review process. First, 
reviewers of draft enviommental impact 
statements must structure their 
participation in the environmental 
review of the proposal so that it is 
meaningful and alerts an agency to the 
reviewer’s position and contentions. 
Vermont Yankee Nuclear Power Corp. 
v. NRDC, 435 U.S. 519, 553 (1978). Also, 
environmental objections that could be 
raised at the draft environmental impact 
statement stage but that are not raised 
until after completion of the final 
environmental impact statement may be 
waived or dismissed by the courts. 
Wisconsin Heritages, Inc. v. Harris, 490 
F. Supp. 1334, 1338 (E.D. WIS. 1980). 
Because of these court rulings, it is very 
important that those interested in this 
proposed action participate by the close 
of the 45-day comment period so that 
substantive comments and objections 
are made available to the State and 
Forest Service at a time when it can 
meaningfully consider them and respond 
to them in the final environmental 
impact statement. 

The Final EIS is expected to be 
released by September 1 , 1992. Dennis 
Casey, Commissioner, Montana 
Department of State Lands, and Curtis 
W. Bates, Supervisor, Custer National 
Forest are the responsible officials. 

Dated: March 23.1992. 

Curtis VV. Bates. 

Forest Supervisor. 

[FR Doc. 92-7408 Filed 3-31-92; 8:45 am) 
BILLING CODE 34KM1-M 


DEPARTMENT OF COMMERCE 
International Trade Administration 
lA-461-801) 

Postponement of Preliminary 
Antidumping Duty Determination: 
Uranium from the Former Union of 
Soviet Socialist Republics (USSR) 

agency: Import Administration, 
International Trade Administration, 
Department of Commerce. 

EFFECTIVE DATE: April 1. 1992. 

FOR FURTHER INFORMATION CONTACT: 

Carole A. Showers (202-377-3217). Ross 
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Cotjanle (202-377-3534). or Larry 
Sullivan (202-377-0114). Investigations. 
Import Administration. International 
Trade Administration, U.S. Department 
of Commerce, 14th Street and 
Constitution Avenue. NW. t Washington, 
DC 20230. 

Postponement 

On November 29,1991, the 
Department initiated an antidumping 
duty investigation of uranium from the 
Union of Soviet Socialist Republics 
(USSR). The notice stated that we would 
issue our preliminary determination on 
or before April 16,1992 (56 FR 63711, 
December 5,1991). 

We determine that this case is 
“extraordinarily complicated” under 
section 733(c)(1)(B) of the Tariff Act of 
1930, as amended (the Act), because of: 
(1) The novel issues raised: (2) the 
complexity of the issues surrounding the 
factors of production information we are 
seeking (relating to producers in what 
now are multiple independent republics 
whose fungible products during the 
period of investigation were sold 
through a single entity); (3) the 
potentially large number of producers of 
the subject merchandise; and (4) the 
cooperation of the sole exporter in the 
former Soviet Union of the subject 
merchandise to the United States during 
the period of investigation. While we 
find that the sole exporter and its 
importer have cooperated, we do so 
solely for purposes of our decision to 
extend the preliminary determination. 
While even the limited analysis of the 
questionnaire responses that we have 
performed indicates the existence of 
significant deficiencies, we nevertheless 
believe that the exporter has attempted 
to cooperate with the investigation. 

Thus, we find the exporter cooperative. 
However, our finding will have no 
significance beyond this decision. We 
recognize that the breakup of the Soviet 
Union has made communications 
extremely difficult. Despite the 
Department’s intensive efforts to 
communicate with the now independent 
states of the former Soviet Union, the 
Department continues to be hampered 
by communication difficulties. The 
recent establishment of U.S. diplomatic 
facilities in the independent states will 
assist communications between the 
Department and the governments of the 
independent states, providing them with 
ample opportunity to participate in this 
proceeding, if they desire to do so. while 
also providing the Department ample 
time to analyze such data. Therefore, we 
are extending the preliminary 
determination in this investigation 30 
days to May 18,1992. 


Chief among the novel issues we face 
in this investigation is a situation where 
the country identified in the petition has 
dissolved. Respondents have argued 
that the Department cannot proceed 
with this investigation because the case 
was initiated not against each of the 
member states of the Commonwealth of 
Independent States but against a 
country that no longer exists. Petitioners 
argue that the antidumping law focuses 
not on investigations against countries 
but on investigations of merchandise 
being sold at less than fair value. The 
Department has determined that this 
case will continue against the now 
independent states of the former Soviet 
Union (see, Memorandum from Francis 
J. Sailer to Alan M. Dunn dated March 
24,1992). Comments are invited on the 
appropriate procedures to be followed in 
continuing this investigation of what are 
now obviously 12 separate and 
independent countries that are potential 
exporters. 

For all the reasons cited above, we 
determine that this investigation is 
extraordinarily complicated in 
accordance with section 733(c)(l)(B)(i) 

(I), (II) and (III) of the Act and that 
additional time is necessary to make 
this preliminary determination in 
accordance with section 733(c)(l)(B)(ii) 
of the Act. The statutory deadline for 
issuing this determination is no later 
than May 18,1992. 

This notice is published pursuant to 
section 733(c)(2) of the Act and 19 CFR 
353.15(b)(3)(d). 

Dated: March 25.1992. 

Alan M. Dunn, 

Assistant Secretary for Import 
Administration. 

(FR Doc. 92-7491 Filed 3-31-92; 8:45 amj 

BILLING CODE 3510-DS-M 


(C-549-701] 

Steel Wire Nails From Thailand; Final 
Results of Countervailing Duty 
Administrative Review and Rescission 
of Countervailing Duty Order, in Part 

agency: International Trade 
Administration/Import Administration, 
Department of Commerce. 
action: Notice of final results of 
countervailing duty administrative 
review and rescission of countervailing 
duty order, in part. 

SUMMARY: On January 9.1992, the 
Department of Commerce (the 
Department) published the preliminary 
results of its administrative review of 
the countervailing duty order on certain 
steel wire nails from Thailand for the 
period January 1.1989 through 


December 31.1989 (57 FR 879). We have 
now completed that review and 
determine the total bounty or grant to be 
0.46 percent ad valorem, an amount the 
Department considers to be de minimis . 

EFFECTIVE DATE: April 1, 1992. 

FOR FURTHER INFORMATION CONTACT: 

Patricia W. Stroup or Michael Rollin, 
Office of Countervailing Compliance, 
International Trade Administration. U.S. 
Department of Commerce, Washington, 
DC 20230; telephone (202) 377-2786. 

On January 9,1992, the Department of 
Commerce (the Department) published 
in the Federal Register (57 FR 879) the 
preliminary results of its administrative 
review of the countervailing duty order 
on certain steel wire nails from Thailand 
(52 FR 36987; October 2,1987). The 
Department has now completed that 
administrative review in accordance 
with section 750 of the Tariff Act of 
1930, as amended (the Act). 

Scope 

In our notice of Final Affirmative 
Countervailing Duty Determination and 
Countervailing Duty Order (52 FR 36987; 
October 2,1987), the merchandise 
covered by the investigation was 
described as follows: 

The products covered by this investigation 
are certain steel wire nails from Thailand. 
These nails are: One-piece steel nails made 
of round wire, as currently provided for in 
Tariff Schedules of the United States 
Annotated item numbers 646.2500, 646.2610- 
90. and 646.3040; two-piece steel wire nails as 
currently provided for in item number 
646.3200; and nails with steel wire shanks 
and lead heads, as currently provided for in 
item number 646.3600. These products are 
currently classifiable under Harmonized 
System item numbers 7317.00.55. 7317.00.65, 
7317.00.75 and 7616.10.10. 

In accordance with our preliminary 
determination, the Department is 
clarifying the scope of the order to 
exclude aluminum nails imported under 
Harmonized Tariff Schedule (HTS) 
number 7616.10.10, and is rescinding that 
portion of the countervailing duty order 
covering items which were duty-free at 
the time of the investigation, and remain 
duty-free under the Generalized System 
of Preferences (GSP). The rescission 
covers the merchandise previously 
provided for in Tariff Schedules of the 
United States Annotated (TSUSA) item 
number 646.3040, certain steel wire 
nails; TSUSA item number 646.3200. 
two-piece 9teel wire nails; and TSUSA 
item number 646.3600. nails with steel 
wire shanks and lead heads. This 
merchandise is currently provided for 
under HTS item numbers 7317.00.65 and 
7317.00.75. 
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Accordingly, the merchandise now 
covered by the countervailing duty 
order, and which is the subject of this 
administrative review, is one-piece steel 
nails made of round wire, as previously 
provided for in TSUSA item numbers 
646.2500 and 640.2610-90. These 
products are currently provided for 
under HTS item number 7317.00.55. The 
TSUSA and HTS numbers are provided 
for convenience and customs purposes. 
The WTitten description remains 
dispositive. 

This administrative review covers the 
period January 1,1969 through 
December 31.1989, and seven programs. 
One producer. K.Y. Intertrade (KYI), and 
one trading company. Asoke, accounted 
for substantially all exports of the 
subject merchandise from Thailand to 
the United States during the review 
period. Both of these companies, and the 
firms supplying substantially all nails to 
the trading company, responded to the 
Department’s questionnaires. 

Analysis of Comments Received 

We gave interested parties an 
opportunity to comment on the 
preliminary results. We received 
comments from the respondents, the 
Royal Thai Government (RTG) and the 
steel wire nail exporters, Asoke and 
KYI. 

Comment 1: Respondents state that 
they were not provided an opportunity 
until after issuance of the preliminary 
results of review to submit additional 
information or comments on the 
Department’s use in this administrative 
review of the short-term borrowing 
interest rate benchmark first utilized in 
Final Affirmative Countervailing Duty 
Determination and Countervailing Duty 
Order; Steel Wire Rope from Thailand 
(56 FR 46299; September 11.1991) (Steel 
Wire Rope). 

Response: We disagree that 
respondents were not provided an 
opportunity to submit additional 
information or comment on the 
benchmark used by the Department in 
this proceeding until after the 
preliminary determination. Respondents 
were aware of the Department’s 
selection of this benchmark when it was 
utilized in the Steel Wire Rope 
investigation, and again, when the same 
benchmark was used in Carbon Steel 
Butt-Weld Pipe Fittings from Thailand; 
Preliminary Results of Countervailing 
Duty Administrative Review (56 FR 
55283; October 25.1991) (Butt-Weld 
Pipe). Comments could have been 
submitted at any time, once it became 
apparent to the respondents that the 
Department had established a 
prcfeience for use of this particular 
benchmark, and any new information 


could have been submitted at any time 
up to the time of the Department s 
preliminary determination in this 
review. 

With regard to the “revised*’ factual 
information submitted after our 
preliminary determination, in 
accordance with 19 CFR 355.31(a), the 
Department did not consider this 
information for these final results. 
Further, in accordance with 19 CFR 
355.31(a)(3) the Department is required 
to remove untimely submissions of 
factual information from the 
administrative record, and has done so 
here. 

Comment 2: Respondents assert that 
the Department erred in using the 
average of the minimum loan rates 
(MLR) and the maximum overdraft rates 
(MOR) as the benchmark in the Steel 
Wire Rope investigation and in this 
review. Respondents further claim that 
the benchmark calculated by the Bank 
of Thailand (BOT) is a more reliable and 
accurate data base on which to base the 
benchmark than that used by the 
Department in its preliminary results of 
this review, because the BOT based its 
benchmark calculations on verified 
reports from the commercial banks to 
the central bank, and the BOT 
benchmark represents the actual 
weighted average commercial interest 
rate for short-term borrowing in 
Thailand during 1989. Further, 
respondents state that this methodology 
is consistent with the Commerce 
Department’s proposed regulation, and 
that benchmarks based on the same 
data base and methodology have been 
used and verified by the Commerce 
Department in preceding countervailing 
duty investigations and reviews 
involving Thailand. 

Response: As stated in the 
preliminary results of this review, the 
Department determined in Steel Wire 
Rope that the MLR and MOR rates were 
the most appropriate rates to determine 
the short-term interest benchmark. (See 
also. Butt-Weld Pipe, Comment 4.) In 
Steel Wire Rope, the Department 
concluded that the MLR and MOR rates 
are more representative of short-term 
interest rates in Thailand for calendar 
years 1908 and 1989 than the weighted- 
average interest rate charged by 
commercial banks on domestic loans, 
bills, and overdrafts used in previous 
Thai cases. Respondents submitted no 
evidence on the record of this review to 
refute this determination. Therefore, as 
the benchmark interest rate for purposes 
of calculating the benefit from Export 
Packing Credit Loans (EPCs) on which 
interest was paid in 1988. we used an 
average of the 1988 MLR and MOR rates 
as calculated in Steel W f ire Rope. We 


used the same methodology to calculate 
the 1989 benchmark. Furthermore, 
absent new evidence that the MLR and 
MOR rates are not more representa'ive 
of short-term interest rates than the 
benchmark calculated by the BOT. we 
will continue to employ the benchmark 
used in this administrative review. 

Finally, use of the BOT benchmark 
calculated by respondents, instead of 
the average of the MLR and MOR rates 
would, in this instance, have no material 
effect on the outcome of the review, as 
both result in de minimis rates. 

Comment 3: Respondents claim that 
the Department has set higher standards 
of proof for the RTG’s new export tax 
rebate study (the Physically 
Incorporated Input Coefficient, or 
“PHIC" study) than those set for export 
tax rebate amounts under the prior 
system (the Input/Output, or “I/O” 
study). Respondents ask that the 
Department reconsider its decision that 
the respondents failed to prove their 
case by not submitting information 
requested by the Department regarding 
the RTG’s calculations and the 
questionnaire responses upon which 
these calculations were based. 

Response: We disagree with 
respondents’ claim that higher standards 
of proof were set for the PHIC 
calculations than for acceptance of the 
I/O study previously used as a basis for 
calculating the amounts of the indirect 
tax rebates. 

In 1980. the Department devised a 
three-pronged tesl to determine whether 
a program, such as the export tax 
program, is a non-excessive rebate of 
the indirect taxes levied on a specific 
exported product. We first articulated 
our three-pronged test in the 
investigation involving fasteners from 
India (See, Certain Fasteners from 
India: Final Affirmative Countervailing 
Duty Determination and Counterv ailing 
Duty Order) (45 FR 48607, July 21.1980)). 
That notice stated, in part: 

Thus, in determining whether the CCS 
program is a subsidy, the primary 
considerations are (1) whether the CSS 
program operates for the purpose of rebating 
indirect taxes, (2) whether there is a clear 
link between eligibility for CCS payments 
and the payment of indirect taxes, and (3) 
w hether the government has reasonably 
calculated and documented the actual 
indirect tax incidence borne by exported 
fasteners and has demonstrated a clear link 
between such tax incidence and the amount 
of the CSS payments. (Emphasis added.) 

The Department has consistently 
applied this test in reaching its 
determinations concerning indirect tax 
rebate programs such as this one. as 
well as in reaching its determinations 
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regarding any studies relied upon in 
establishing the amounts of the taxes to 
be rebated under such programs. 

The information requested by the 
Department, but not supplied by the 
respondents, speaks directly to the 
calculations and documentation 
addressed in our three-pronged test. In 
this case, the Department attempted to 
make comparisons between certain 
proprietary cost and price data in the 
administrative record and the cost/price 
ratios submitted by the RTG as the final 
stage calculations upon which the 
amounts of indirect taxes to be rebated 
were based. We were unable to 
reconcile the two sets of figures within 
reasonable parameters and, given that 
costs and prices may fluctuate widely 
between individual firms, we requested 
both copies of the questionnaire 
responses from nail manufacturers 
which the RTG had used in calculating 
these cost/price ratios, and copies of the 
RTG’s calculations of these cost/price 
figures. However, the respondents were 
unable to supply the Department with 
these underlying documents, which were 
essential in determining not only the 
reasonableness of the calculations, but 
in establishing the requisite linkage 
betweeen the actual taxes paid and the 
amounts of taxes to be refunded. 

Absent the documentation necessary 
to support and reconcile the RTG’s cost/ 
price ratios, the Department had no 
alternative but to determine that the 
RTG had not met. and still has not met, 
the criteria embodied in our three¬ 
pronged test for purposes of this review. 

Rescission of Countervailing Duty 
Order, In Part, and Clarification of 
Scope of Countervailing Duty Order 

The Department hereby rescinds that 
portion of the countervailing duty order 
covering the merchandise previously 
provided for in Tariff Schedules of the 
United States Annotated (TSUSA) item 
number 646.3040. certain steel wire 
nails; TSUSA item number 646.3200, two 
piece steel wire nails; and TSUSA item 
number 646.3600, nails with steel wire 
shanks and lead heads. This 
merchandise is currently provided for 
under HTS item numbers 7317.00.65 and 
7317.00.75. As explained in our 
preliminary determination (57 FR 879), 
the basis for our rescission of this 
portion of the countervailing duty order 
is that the International Trade 
Commission has not made an 
affirmative injury determination 
regarding this merchandise, as required 
by section 303(a)(2) of the Act. and 
petitioner, by letter of November 21, 

1991, formally withdrew that portion of 
the petition covering this merchandise. 


Further, the Department hereby 
clarifies the scope of the countervailing 
duty order to exclude aluminum nails 
imported under HTS 7616.10.10. 

Final Results of Review 

As a result of our review, we 
determine the net bounty or grant on the 
merchandise currently encompassed by 
the countervailing duty order to be 0.46 
percent ad valorem during the period 
January 1,1989 through December 31, 
1989. Pursuant to 19 CFR 355.7, any rate 
less than 0.5 percent ad valorem is de 
minimis. 

With regard to the merchandise for 
which the Department has rescinded the 
countervailing duty order, and for the 
merchandise excluded by virtue of the 
Department’s clarification of the scope 
of the order, the Department will 
instruct the Customs Service to 
liquidate, without regard to 
countervailing duties, all such entries 
upon which liquidation has been 
suspended, and to terminate the 
suspension of liquidation on future 
entries of this merchandise. 

The Department will furthermore 
instruct the Customs Service to 
liquidate, without regard to 
countervailing duties, all shipments of 
the merchandise subject to the 
countervailing duty order exported on or 
after January 1 , 1989 and on or before 
December 31,1989. 

The Department will also instruct the 
Customs Service to waive cash deposits 
of estimated countervailing duties, as 
provided by section 751(a)(1) of the Act, 
on all shipments of this merchandise 
which are entered, or withdrawn from 
warehouse, for consumption on or after 
the date of publication of this notice. 

This waiver of deposit requirement shall 
remain in effect until publication of the 
Final results of the next administrative 
review. 

This administrative review and notice 
are in accordance with section 751(a)(1) 
of the Act (19 U.S.C. 1675(a)(1)), and 19 
CFR 355.22. 

Dated: March 27,1992. 

Marjorie A. Chorlins, 

Acting Assistant Secretary for Import 
A dministration. 

[FR Doc. 92-7492 Filed 3-31-92; 8:45 am] 

BILLING CODE 3510-DS-N 


Minority Business Development 
Agency 

Business Development Center 
Applications: Milwaukee, Wisconsin 
(Service area) 

agency: Minority Business 
Development Agency, Commerce. 


action: Notice. 


summary: In accordance with Executive 
Order 11625, the Minority Business 
Development Agency (MBDA) is 
soliciting competitive applications under 
its Minority Business Development 
Center (MBDC) program to operate an 
MBDC for approximately a 3 year 
period, subject to Agency priorities, 
recipient performance and the 
availability of funds. The cost of 
performance for the first budget period 
(12 months) is estimated at $173,250 in 
Federal funds, and a minimum of $30,574 
in non-federal (cost-sharing) 
contributions. Cost-sharing 
contributions may be in the form of cash 
contributions, client fees, in-kind 
contributions or combinations thereof. 
The period of performance will be from 
September 1 , 1992 to August 31.1993. 

The MBDC will operate in the 
Milwaukee, Wisconsin geographic 
service area. The award number of this 
MBDC will be 05-10-92005-01. 

The funding instrument for the MBDC 
will be a cooperative agreement. 
Competition is open to individuals, non¬ 
profit and for-profit organizations, state 
and local governments, American Indian 
tribes and educational institutions. 

The MBDC program is designed to 
provide business development services 
to the minority business community for 
the establishment and operation of 
viable minority businesses. To this end, 
MBDA funds organizations that can 
coordinate and broker public and 
private resources on behalf of minority 
individuals and Firms; offer a full range 
of management and technical 
assistance; and serve as a conduit of 
information and assistance regarding 
minority business. 

Applications will be evaluated 
initially by Regional staff on the 
following criteria: the experience and 
capabilities of the Firm and its staff in 
addressing the needs of the business 
community in general and, specifically, 
the special needs of minority businesses, 
individuals and organizations (50 
points); the resources available to the 
firm in providing business development 
services (10 points); the firm’s approach 
(techniques and methodology) to 
performing the work requirements 
included in the application (20 points); 
and the firm’s estimated cost for 
providing such assistance (20 points). 

An application must receive at least 70% 
of the points assigned to any one 
evaluation criteria category to be 
considered programmatically acceptable 
and responsive. The selection of an 
application for further processing by 
MBDA will be made by the Director 
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based on a determination of the 
application most likely to further the 
purposes of the MBDC program. The 
application will then be forwarded to 
the Department for final processing and 
approval, if appropriate. The Director 
will consider past performance of the 
applicant on previous Federal awards. 

MBDCs shall be required to contribute 
at least 15% of the total project cost 
through non-federal contributions. To 
assist them in this effort. MBDCs may 
charge client fees for management and 
technical assistance (M&TA) rendered. 
Based on a standard rate of $50 per 
hour. MBDCs will charge client fees at 
20% of the total cost for firms with gross 
sales of $500,000 or less and 35% of the 
total cost for firms with gross sales of 
over $500,000. 

MBDCs performing satisfactorily may 
continue to operate, after the initial 
competitive year for up to 2 additional 
budget periods. MBDCs with year-to- 
date “commendable” and “excellent" 
performance ratings may continue to be 
funded for up to 3 or 4 additional budget 
periods, respectively. Under no 
circumstances shall an MBDC be funded 
for more than 5 consecutive budget 
periods without competition. Periodic 
reviews culminating in year-to-date 
quantitative and qualitative evaluations 
will be conducted to determine if 
funding for the project should continue. 
Continued funding will be at the 
discretion of MBDA based on such 
factors as an MBDCs performance, the 
availability of funds and Agency 
priorities. 

Awards under this program shall be 
subject to all Federal Departmental 
regulations, policies, and procedures 
applicable to Federal assistance awards. 

In accordance with OMB Circular A- 
129, "Managing Federal Credit 
Programs." applicants who have an 
outstanding accounts receivable with 
the Federal Government may not be 
considered for funding until these debts 
have been paid or arrangements 
satisfactory to the Department of 
Commerce are made to pay the debt. 

Applicants are subject to 
Governmentwide Debarment and 
Suspension (Nonprocurement) 
requirements as stated in 15 CFR pail 
26. 

The Departmental Grants Officer may 
terminate any grant/cooperative 
agreement in whole or in part at any 
time before the date of completion 
whenever it is determined that the 
MBDC has failed to comply with the 
conditions of the grant /cooperative 
agreement. Examples of some of the 
conditions which can cause termination 
are failure to meet cost-sharing 
requirements: unsatisfactory 


performance of MBDC work 
requirements: and reporting inaccurate 
or inflated claims of client assistance or 
client certification. Such inaccurate or 
inflated claims may be deemed illegal 
and punishable by law. 

On November 18.1988, Congress 
enacted the Drug-Free Workplace Act of 
1988 (Pub. L. 100-690. title V. subtitle D). 
The statute requires contractors and 
grantees of Federal agencies to certify 
that they will provide a drug-free 
workplace. Pursuant to these 
requirements, the applicable 
certification form must be completed by 
each applicant as a precondition for 
receiving Federal grant or cooperative 
agreement awards. 

15 CFR part 28 is applicable and 
prohibits recipients of Federal contracts, 
grants, and cooperative agreements from 
using appropriated funds for influencing 
or attempting to influence an officer or 
employee of any agency, a Member of 
Congress, an officer or employee of 
Congress, or an employee of a Member 
of Congress in connection with a 
specific contract, grant, or cooperative 
agreement Form CD-511, "Certifications 
Regarding Debarment, Suspension Other 
Responsibility Matters; Drug-Free 
Workplace Requirements and Lobbying" 
and. when applicable, the SF-LLL, 
"Disclosure of Lobbying Activities," are 
required. 

closing date: The closing date for 
applications is May 8.1992. Applications 
must be postmarked on or before May 8. 
1992. 

MAILING ADDRESS FOR SUBMISSION: 

Proposals will be reviewed by the New 
York Regional Office. The mailing 
address for submission of applications 
is: New York Regional Office. Minority 
Business Development Agency. U.S. 
Department of Commerce, 28 Federal 
Plaza, room 3720. New York. New York 
10278. 

FOR FURTHER INFORMATION CONTACT: 

David Vega, Regional Director, Chicago 
Regional Office. Address: Chicago 
Regional Office, Minority Business 
Development Agency. 55 East Monroe 
Street, suite 1440, Chicago, Illinois 60803. 
312/353-0182. 

STATUTORY AUTHORITY: 15 U.S.C. 1512. 

FUNDING authority; Executive Order 
11625, October 13.1971. 

SUPPLEMENTARY INFORMATION: 

Anticipated processing time of this 
award is 120 days. Executive Order 
12372 "Intergovernmental Review of 
Federal Programs" is not applicable to 
this program. Questions concerning the 
preceding information, copies of 
application kits and applicable 


regulations can be obtained at the above 
address. 

(Catalog of Federal Domestic Assistance 
11.800 Minority Business Development) 

Note: A pre-application conference to 
assist all interested applicants will be held at 
the U.S. Department of Commerce. Minority 
Business Development Agency, 55 East 
Monroe, suite 1440. Chicago. Illinois, April 20. 
1992 at 10 a m. 

David Vega, 

Regional Director. Chicago Regional Office. 
|FR Doc. 92-7433 Filed 3-31-92; 8:45 am| 

BILUNG CODE 3510-21-41 


National Oceanic and Atmospheric 
Administration 

Evaluation of State Coastal 
Management Programs and National 
Estuarine Research Reserves 

agency: Office of Ocean and Coastal 
Resource Management, National Ocean 
Service, NOAA, Commerce. 

action: Notice of intent to evaluate. 


summary: The NOAA Office of Ocean 
and Coastal Resource Management 
(OCRM) announces its intent to 
evaluate the performance of the Guam 
Coastal Management Program and the 
Elkhom Slough (California) and Hudson 
River (New York) National Estuarine 
Research Reserves. 

These evaluations will be conducted 
pursuant to section 312 of the Coastal 
Zone Management Act of 1972 (CZMA), 
as amended. The CZMA requires a 
continuing review of the performance of 
coastal states with respect to coastal 
management and the operation and 
management of national estuarine 
research reserves (NERRs). Evaluation 
of a coastal management program (CMP) 
requires findings concerning the extent 
to which a state has implemented ana 
enforced the management program 
approved by the Secretary of 
Commerce, addressed the coastal 
management needs identified in CZMA 
section 303(2) (A) through (K), and 
adhered to the terms of financial 
assistance awards funded under the 
CZMA. Evaluation of an estuarine 
reserve requires findings pertaining to a 
state’s implementation of its federally 
approved NERR management plan, and 
adherence to the terms of financial 
assistance awards funded under the 
CZMA. These reviews include a site 
visit, consideration of public comments, 
and consultations with interested 
Federal, state, and local agencies and 
members of the public. A public 
meeting(s) is held as part of the site 
visit. 
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Notice is hereby given of the dates of 
the site visit for listed evaluations, and 
the date, local time, and location of a 
public meeting(s) during the site visit: 

(1) Guam Coastal Management 
Program, May 6-14.1992. A public 
meeting will be held Tuesday, May 12. 
1992, 7 p.m., in the Governor’s 
Conference Room, Adelup, Guam. 

(2) Elkhom Slough NERR site visit, 
May 18-22,1992. A public meeting will 
be held Tuesday. May 19,1992. 7 p.m., at 
the Reserve Visitor Center, 1700 Elkhorn 
Road. Watsonville, California. 

(3) Hudson River NERR site visit. May 
18-22,1992. A public meeting will be 
held Wednesday. May 20, 1992, 7:30 
p.m., at the New York Department of 
Environmental Conservation. Region 3 
Office, 21 South Putt Comers Road, New 
Paltz, New York. 

The respective states will issue notice 
of the public meeting(s) in local 
newspapers at least 45 days prior to 
being held and will issue other timely 
notices as appropriate. 

Copies of the state’s most recent 
performance reports, as well as OCRM’s 
notification and supplemental request 
letter to the state, are available upon 
request from OCRM. Written comments 
from interested parties regarding each of 
these programs are encouraged at this 
time and will be accepted until seven 
days after the site visit. Please direct 
written comments to Vickie Allin, Chief, 
Policy Coordination Division, at the 
address listed below. When the final 
evaluation findings are completed, 

OCRM will place a notice in the Federal 
Register announcing their availability. 
FOR FURTHER INFORMATION CONTACT: 
Vickie Allin, Chief, Policy Coordination 
Division, Office of Ocean and Coastal 
Resource Management, NOS/NOAA, 
1825 Connecticut Avenue, NW.. 
Washington. DC 20235, (202) 608-4100. 

Federal Domestic Assistance Catalog 11.419 
Coastal Zone Management Program 
Administration 

Dated: March 26.1992. 

Frank W. Maloney, 

Acting Assistant Administrator for Ocean 
Services and Coastal Zone Management. 

[FR Doc. 92-7420 Filed 3-31-92; 8:45 amj 

BILLING CODE 3S10-OS-M 


Evaluation of State Coastal 
Management Programs 

agency: Office of Ocean and Coastal 
Resource Management, National Ocean 
Service, National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 

action: Notice of availability of 
evaluation findings. 


summary: Notice is hereby given of the 
availability of the evaluation findings 
for the New Jersey and the 
Commonwealth of the Northwestern 
Mariana Islands coastal management 
programs. Section 312 of the Coastal 
Zone Management Act of 1972 (CZMA), 
as amended, requires a continuing 
review of the performance of coastal 
states with respect to their Federally 
approved coastal management 
programs. 

The State of New Jersey was found to 
be implementing and enforcing its 
Federally approved coastal management 
program, addressing the national coastal 
management objectives identified in 
CZMA section 303(2)(A)-(K). and 
adhering to the programmatic terms of 
its financial assistance awards. The 
Commonwealth of the Northern Mariana 
Islands was found not fully adhering to 
its Federally approved coastal 
management program. The 
Commonwealth must take several 
actions listed in the findings to bring its 
program back into satisfactory 
adherence. 

Copies of these findings may be 
obtained upon request from: Vickie 
Allin, Chief, Policy Coordination 
Division, Office of Ocean and Coastal 
Resource Management, NOS/NOAA. 
1825 Connecticut Avenue, NW., 
Washington, DC 20235, (202) 606-4100. 

(Federal Domestic Assistance Catalog 11.419 
Coastal Zone Management Program 
Administration) 

Dated: March 26,1992. 

Frank W. Maloney, 

Acting Assistant Administrator for Ocean 
Services and Coastal Zone Management. 

[FR Doc. 92-7421 Filed 3-31-92; 8:45 amj 

billing cooe ssio-os-n 


Marine Mammals 

agency: National Marine Fisheries 
Service (NMFS), NOAA. DOC. 

action: Receipt of application for 
scientific research permit (P501). 

Notice is hereby given that an 
applicant has applied in due form for a 
scientific research permit to take marine 
mammals as authorized by the Marine 
Mammal Protection Act of 1972 (16 
U.S.C. 1361-1407), the Regulations 
Governing the Taking and Importing of 
Marine Mammals (50 CFR part 216), 
Section 10 of the Endangered Species 
Act of 1973 (16 U.S.C. 1531-1543) and the 
Regulations Governing Endangered Fish 
and Wildlife (50 CFR parts 217-222). 

1. Applicant: Raymond J. Tarpley, 
D.V.M., Ph D.. Department of Veterinary 
Anatomy, College of Veterinary 


Medicine, Texas A&M University. 
College Station. TX 77843. 

2. Number, name, and type of take of 
marine mammals: The applicant 
requests a permit to collect tissue 
samples from up to 30 bowhead whales 
[Balaena mysticetus ) taker, during the 
Alaska Eskimo subsistence harvests, 
import tissue samples obtained from up 
to 50 beluga whales ( Delphinopterus 
leucas ) taken for subsistence purposes 
by the Inuit in Canada, and import 
tissue samples from up to 10 harbor 
porpoises ( Phocoena phocoena ). 5 Dali’s 
porpoises [Phocoenoides dalli) and 10 
killer whales ( Orcinus orca ) found dead 
as a result of standings along the coast 
of British Columbia, Canada. Samples 
proposed to be taken and imported 
include nervous, cardiovascular, 
pulmonary, digestive, reproductive and 
lymphatic tissues that will be used in 
morphological and toxicological studies. 

Concurrent with the publication of 
this notice in the Federal Register, the 
Secretary of Commerce is forwarding 
copies of this application to the Marine 
Mammal Commission and the 
Committee of Scientific Advisors. 

Written data or views, or requests for 
a public hearing on this application 
should be submitted to the Assistant 
Administrator for Fisheries, NMFS. U.S. 
Department of Commerce, 1335 East- 
West Highway, SSMC#1. rm. 7324, 
Silver Spring, MD 20910. within 30 days 
of the publication of this notice. Those 
individuals requesting a hearing should 
set forth the specific reasons why a 
hearing on this particular application 
would be appropriate. The holding of 
such a hearing is at the discretion of the 
Assistant Administrator for Fisheries. 

All statements and opinions contained 
in this application are summaries of the 
applicant and do not necessarily reflect 
the views of NMFS. 

Documents submitted in connection 
with the above actions are available for 
review upon written notice or by 
appointment in the following offices: 

Permits Division. Office of Protected 
Resources. NMFS. 1335 East-West 
Highway, room 7324. Silver Spring, MD 
2C910 (301/713-2289); 

Director, Southeast Region. NMFS, NOAA. 
9450 Roger Blvd., St. Petersburg. FL 33702 
(813/893-3141); 

Director, Alaska Region, NMFS. Federal 
Bldg.. 709 W. 9th St., Juneau. AK 99802 
(907/568-7221). 

Dated: March 26.1992. 

Nancy Foster, 

Director, Office of Protected Resources. 
National Marine Fisheries Service. 

(FR Doc. 92-7406 Filed 3-31-92; 8:45 am) 

BILLING CODE 3510-22-M 















Federal Register / Vol. 57. No. 63 / Wednesday, April 1, 1992 / Notices 


!11070 


Marine Mammals 

agency: National Marine Fisheries 
Service, NOAA, Commerce. 

ACTION: Request for modification to 
scientific research permit No. 638. 

summary: Notice is hereby given that 
Dr. Randall S. Wells, Dolphin Biology 
Research Associates, Inc., 163 Siesta 
Drive, Sarasota, Florida 34242, has 
requested a modification to Scientific 
Research Permit No. 638 (P319A) 
pursuant to the provisions of § 216.33 (d) 
and (e) of the Regulations Governing the 
Taking and Importing of Marine 
Mammals (50 CFR part 216). 

Permit No. 638 was issued on June 14, 
1988 (53 FR 23437), to take up to 3000 
Atlantic bottlenose dolphins (Tursiops 
truncotus) by harassment along the 
central west coast of Florida. 

Permission is now requested to 
include in this study controlled playback 
experiments of low-frequency sounds 
(LFS) to examine the potential 
behavioral responses of free-ranging 
bottlenose dolphins to these sounds. The 
results of the proposed small-scale 
experiments may provide indications, 
under carefully controlled 
circumstances, of the potential 
biological impacts on marine mammals 
of LFS from other oceanographic 
studies. 

Concurrent with the publication of 
this notice in the Federal Register, the 
Secretary of Commerce is forwarding 
copies of this application to the Marine 
Mammal Commission and the 
Committee of Scientific Advisors. 

Written data or views, or requests for 
a public hearing on this modification 
request should be submitted to the 
Assistant Administrator for Fisheries, 
National Marine Fisheries Service, U.S. 
Department of Commerce. SSMC#1. 
Silver Spring, Maryland 20910, within 30 
days of the publication of this notice. 
Those individuals requesting a hearing 
should set forth the specific reasons 
why a hearing on this particular request 
would be appropriate. The holding of 
such hearing is at the discretion of the 
Assistant Administrator for Fisheries. 

All statements and opinions contained 
in this application are summaries of 
those of the Applicant and do not 
necessarily reflect the views of the 
National Marine Fisheries Service. 

Documents submitted in connection 
with the above modification request are 
available for review by interested 
persons in the following offices: 

Permits Division. Office of Protected 
Resources. National Marine Fisheries 
Service. 1335 East-West Highway, 

SSMC^l. room 7324, Silver Spring, MD 
20910 (301/713-2289); and 


Director. Southeast Region. National Marine 
Fisheries Sendee, NOAA, 9450 Roger Blvd.. 
St. Petersburg, FL 33702 (813/893-3141). 

Dated: March 26.1992. 

Nancy Foster. 

Director. Office of Protected Resources. 
National Marine Fisheries Service. 

|FR Doc. 92-7407 Filed 3-31-92; 8:45 am) 

BILLING CODE 3510-22-M 


COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 

Adjustment of Import Limits and a 
Guaranteed Access Level for Certain 
Cotton and Man-Made Fiber Textile 
Products Produced or Manufactured in 
the Dominican Republic 

March 27, 1992. 

agency: Committee for the 
Implementation of Textile Agreements 
(CITA). 

action: Issuing a directive to the 
Commissioner of Customs adjusting 
limits and a guaranteed access level. 

EFFECTIVE DATE: March 27,1992. 

FOR FURTHER INFORMATION CONTACT: 

Naomi Freeman, International Trade 
Specialist. Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 377-4212. For information on the 
quota status of these limits, refer to the 
Quota Status Reports posted on the 
bulletin boards of each Customs port or 
call (202) 566-5810. For information on 
embargoes and quota re-openings, call 
(202) 377-3715. 

SUPPLEMENTARY INFORMATION: 

Authority: Executive Order 11651 of March 
3, 1972, as amended; section 204 of the 
Agricultural Act of 1956, as amended (7 
U.S.C. 1854). 

The current limit for Categories 351/ 
651 is being increased by application of 
swing, reducing the limits for Categories 
342/642 and 644 to account for the 
increase. 

Also, the current guaranteed access 
level for Categories 347/348/647/648 is 
being increased. 

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the 
CORRELATION: Textile and Apparel 
Categories with the Harmonized Tariff 
Schedule of the United States (see 
Federal Register notice 56 FR 60101, 
published on November 27,1991). Also 
see 56 FR 22402. published on May 15, 
1991. 

The letter to the Commissioner of 
Customs and the actions taken pursuant 
to it are not designed to implement all of 
the provisions of the bilateral 


agreement, but are designed to assist 
only in the implementation of certain of 
its provisions. 

Auggie D. Tantillo, 

Chairman, Committee for the Implementation 
of Textile Agreements. 

Committee for the Implementation of Textile 
Agreements 

March 27,1992. 

Commissioner of Customs. 

Department of the Treasury. Washington. DC 
20229. 

Dear Commissioner: This directive amends, 
but does not cancel, the directive issued to 
you on May 9,1991, by the Chairman, 
Committee for the Implementation of Textile 
Agreements. That directive concerns imports 
of certain cotton and man-made fiber textile 
products, produced or manufactured in the 
Dominican Republic and exported during the 
twelve-month period which began on June 1. 
1991 and extends through May 31.1992. 

Effective on March 27,1992. you are 
directed to amend further the directive dated 
May 9,1991 to adjust the limits for the 
following categories, as provided under the 
terms of the current bilateral agreement 
between the Governments of the United 
States and the Dominican Republic: 


Category 

Adjusted twelve-month 
limit 1 

342/642.... 

351/651 . 

255,350 dozen. 

661,440 dozen. 

258,167 numbers. 

644. 



* The limits have not been adjusted to account for 
any imports exported after May 31, 1991. 


Also effective on March 27,1992, the 
current guaranteed access level for 
Categories 347/348/647/648 is being 
increased to 5.080.000 dozen. 

The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553(a)(1). 

Sincerely, 

Auggie D. Tantillo, 

Chairman. Committee for the Implementation 
of Textile Agreements. 

[FR Doc. 92-7496 Filed 3-31-92; 8:45 am] 

BILLING COOE 3510-DR-F 


Adjustment of Import Limits for 
Certain Cotton, Wool, Man-Made Fiber, 
Silk Blend and Other Vegetable Fiber 
Textiles and Textile Products 
Produced or Manufactured In 
Indonesia 

March 27. 1992. 

agency: Committee for the 
Implementation of Textile Agreements 
(CITA). 
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ACTION: Issuing a directive to the 
Commissioner of Customs increasing 
limits. 


EFFECTIVE DATE: April 3, 1992. 

FOR FURTHER INFORMATION CONTACT: 

Jennifer Tallarico, International Trade 
Specialist. Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 377-4212. For information on the 
quota status of these limits, refer to the 
Quota Status Reports posted on the 
bulletin boards of each Customs port or 
call (202) 535-9480. For information on 
embargoes and quota re-openings, call 
(202)377-3715. 

SUPPLEMENTARY INFORMATION: 

Authority: Executive Order 11651 of March 
3.1972, as amended; section 204 of the 
Agricultural Act of 1956, as amended (7 
U.S.C. 1854). 

The current limits for certain 
categories are being increased for 
carryover. 

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the 
CORRELATION; Textile and Apparel 
Categories with the Harmonized Tariff 
Schedule of the United States (see 
Federal Register notice 56 FR 60101, 
published on November 27,1991). Also 
see 56 FR 26392, published on June 7, 
1991. 

The letter to the Commissioner of 
Customs and the actions taken pursuant 
to it are not designed to implement all of 
the provisions of the bilateral 
agreement, but are designed to assist 
only in the implementation of certain of 
its provisions. 

Auggie D. Tantillo, 

Chairman . Committee for the Implementation 
of Textile Agreements. 

Committee for the Implementation of Textile 
Agreements 

March 27,1992. 

Commissioner of Customs. 

Department of the Treasury, Washington. DC 
20229. 

Dear Commissioner: This directive amends, 
but does not cancel, the directive issued to 
you on June 4. 1991, by the Chairman, 
Committee for the Implementation of Textile 
Agreements. That directive concerns imports 
of certain cotton, wool, man-made fiber, silk 
blend and other vegetable fiber textiles and 
textile products, produced or manufactured in 
Indonesia and exported during the period 
which began on July 1 , 1991 and extends 
through June 30,1992. 

Effective on April 3,1992, you are directed 
to amend further the directive dated June 4. 
1991 to increase the limits for the following 
categories, as provided under the terms of the 
current bilateral agreement between the 
Governments of the United States and 
Indonesia: 


Category 

Adjusted twelve month 
limit 1 

219____ 

4,258.101 square meters. 

313... 

9.677.643 square meters. 

314.. 

40,040,097 square 

meters. 

317/617/326..... 

18,464.316 square meters 
of which not more than 
2.490,792 square 

meters shall be in Cate¬ 
gory 326. 

334/335_ 

157,456 dozen. 

369-S * .. 

590,860 kilograms 

445/446. . 

58,914 dozon. 

604-A »... 

340.886 kilograms. 

625/626/627/628/629... 

18,195,691 square 

meters. 

635.. 

Group II 

108,305 dozen. 

200. 201. 218, 220, 

87.324,362 square meter 9 

222-227, 229. 237, 
239, 300, 301, 330, 
332, 333. 336/636. 
342/642. 345, 349. 
350. 352-354, 359. 
360-363, 369-D \ 
369-0 *, 400-444, 
447-469, 600, 603, 
604-0 •. 606, 607. 
611.618.619/620. 

621. 622. 624. 630, 
631-634. 643, 644. 

649. 650. 652-654, 

659. 665. 666, 669. 
670, 831-636. 838, 

839. 840. 842-847. 
850-852, 858 and 

859. as a group. 
Sublevels in Group II 

equivalent. 

237. 

311,197 dozen. 

345—. 

304,513 dozen. 

350... 

90,036 dozen. 

369-0.._ 

572,719 kilograms 

631.... 

986,000 dozen pairs. 

634.... 

58,302 dozen. 


1 The limits have not boon adjusted to account for 
any imports exported after June 30, 1991. 

• Category 369-S: only HTS number 

6307.10.2005. 

1 Category 604-A: only HTS number 

5509.32.5000. 

• Category 369-D: only HTS numbers 

6302.60.0010, 6302.91.0005 and 6302.91.0045. 

5 Category 369-0: all HTS numbers except 
6302 60.0010. 6302.91.0005. 6302.91 0045 (Catego¬ 
ry 369-D); and 6307.10.2005 (Category 369-S). 

• Category 604-0: all HTS numbers except 
5509 32.0000 (Category 604-A). 

You are directed to deduct the following 
amounts, for goods exported during the 
period July 1 , 1990 through June 30.1991, from 
the charges made to the following categories 
for the current restraint period. These same 
amounts shall be charged to the 
corresponding categories for the restraint 
period which began on July 1,1990 and 
extended through June 30,1991. 



Category 

Amount to be deducted/ 
charged 

331. 

35,580 dozen pairs. 
796,786 square meters. 

170.765 square meters. 

614. 

615.. 

The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 


exception to the rulemaking provisions of 5 
U.S.C. 553(a)(1). 

Sincerely, 

Auggie D. Tantillo. 

Chairman , Committee for the Implementation 
of Textile Agreements. 

(FR Doc. 92-7495 Filed 3-31-92; 8:45 am] 
BILUNG CODE 3510-DB-F 


DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. TC92-7-000] 

Mississippi River Transmission Corp.; 
Tariff Filing 

March 24.1992. 

Take notice that on March 13,1992, 
Mississippi River Transmission 
Corporation (Mississippi) filed revised 
Tariff Sheets to become effective April 
15,1992, pursuant to S 281.204(b) of the 
Commission’s Regulations which 
requires interstate pipelines to update 
their respective Index of Entitlements 
annually to reflect changes in Essential 
Agricultural Use. The following sheets 
have been submitted: 

First Revised Sheet No. 94 
Fourth Revised Sheet No. 96 

Any person desiring to be heard or to 
make any protest with reference to said 
Filing should file a motion to intervene or 
protest with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, DC 
20426, in accordance with §§ 385.211 
and 385.214 of the Commission’s Rules 
of Practice and Procedure (18 CFR 
385.211 and 385.214). All such motions or 
protests should be filed on or before 
April 14,1992. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make the 
protestants parties to the proceeding. 
Copies of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 92-7422 Filed 3-31-92; 8:45 am] 

BILLING CODE 6717-01-M 


Cases Filed During the Week of 
February 14 through February 21, 1992 

Office of Hearing and Appeals 

During the week of February 14 
through February 21,1992, the appeals 
and applications for exception or other 
relief listed in the appendix to this 
notice were filed with the Office of 
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Hearings and Appeals of the 
Department of Energy. 

Under DOE procedural regulations, 10 
CVR part 205, any person who will be 
aggrieved by the DOE action sought in 
these cases may file written comments 
on the application within ten days of 


service of notice, as prescribed in the 
procedural regulations. For purposes of 
the regulations, the date of service of 
notice is deemed to be the date of 
publication of this notice or the date of 
receipt by an aggrieved person of actual 
notice, whichever occurs first. All such 


comments shall be filed with the Office 
of Hearings and Appeals. Department of 
Energy, Washington, DC 20585. 

Dated: March 27, 1992 
George B. Breznay, 

Director. Office of Hearings and Appeals. 


List of Cases Received by the Office of Hearings and Appeals 


[Week of February 14 through February 21. 1992] 


Date 

Name and location of applicant 

Case No. 

Type of submission 

2/18/92. 

Hanford Education Action League. Spokane. WA. 

LFA-0185 

Appeal of an Information Request Denial. If Granted: The January 
16. 1992 Freedom of Information Request Denial issued by the 
Department of Energy Richland Operations Office would be re¬ 
scinded. and Hanford Education Action League would receive 
access to drafts of the report and correspondence of contract 
WHC-SP-0675-07 

2/18/92.... 

Gulf/Charles Kowsky Resources. Inc., Woodbndge, 
VA. 

RR300-131 

Request for Modification/Rescission in the Gulf Refund Proceeding 

If Granted: The January 24, 1992 Decision and Order (Case No. 
RF300-11726) issued to Charles Kowsky Resources. Inc. would be 
modified regarding the firm's Application for Refund submitted in 
the Gulf refund proceeding. 

2/20/92... 

Ball Marketing. Inc., Washington, DC . 

LEF-0043 

Implementation of Special Refund Procedures. If Granted: The Office 
of Hearings and Appeals would implement Special Refund Proce¬ 
dures pursuant to 10 C.F.R Part 205. Subpart V. in connection with 
a December 1, 1987 Consent Order that Ball Marketing. Inc. 
entered into with the Department of Energy. 

2/20/92........ 

DeMenno-Kerdoon. Washington. DC. 

LEF-0042 

Implementation of Special Refund Procedures. If Granted: The Office 
of Hearings and Appeals would implement Special Refund Proce¬ 
dures pursuant to 10 C.F.R. Part 205, Subpart V. in connection 
with a February 16. 1989 Consent Order that DeMenno-Kerdoon 
entered into with the Department of Energy. 

2/20/92. 

Richome Oil and Gas Company. Washington. DC. 

LEF-0041 

Implementation of Special Refund Procedures. If Granted: The Office 
of Hearings and Appeals would implement Special Refund Proce¬ 
dures pursuant to 10 C.F.R. Part 205, Subpart V, in connection 
with a September 3. 1991 Consent Order that Richome Oil and 
Gas Co. entered into with the Department of Energy. 

2/21/92. 

Gem City Packaging & Manufacturing. Middletown. 
OH. 

LFA-0186 

Appeal of an Information Request Denial. If Granted: The February 7. 
1992 Freedom of Information Request Denial issue by the Depart¬ 
ment of Energy Oak Ridge Operations Office would be rescinded, 
and Gem City Packaging & Manufacturing would receive access 
to records pertaining to Martin Marietta Energy Systems. Inc. in 
reference to Solicitation No. 84-AJN96. including the awarded bid 
price and the name of the company that was awarded the 
contract. 

2/21/92. 

Citizen Action. Washington. DC. 

LFA-0187 

Appeal of an Information Request Denial. If Granted: The November 
20. 1991 Freedom of Information Request Denial issued by P J. 
Paradis. Chief of FOI and Privacy AcL would be rescinded, and 
Citizen Action would receive access to records relating to the 1983 
Inter-Agency Task Force study on the question of falling oil prices 
chaired by the Department of Treasury as well as any records that 
pertain to subsequent updates or revisions of that study. 


Refund Applications Received 

[Week of February 14 to February 21. 1992] 


Name of firm 

Case No 

Texaco Refund Applications Received.. 

RF321-18459 thru. 


RF32-18469. 

Crude Oil Applications Received.. 

RF272-91688 thru . . .. 


RF272-91761. 

Gulf Oil Refund Applications Received. 

RF300-19660 thru 


RF300-19710. 

Atlantic Richfield Applications Received..... 

RF304-12827 thru. . 

Quincy Adams Coal Co.. Inc.. 

RF304-12842 ... 

RF323-33 .... 

Ruinbo Baking Company........ 

RF343-1 . 

City of New York... 

Owen's Oil. 

RA272-46 . 

RF342-151 

Tim’s Clark.... 

RF342-152 

Bolton Oil Company....... 

RF343-2 . 

Gramco. Ltd. 

RF342-153 

Larry’s Bottled Gas Company .......... 

RF340- 

Mike’s Clark Super 100. 

RF342-154 .... 

Ben’s Exxon .„. 

RF307-10213. 


Received 


2/14/92 

2/21/92 

2/14/92 

2/21/92 

2/14/92 

2/21/92 

2/14/92 

2/21/92 

2/18/92 

2/18/92 

2/18/92 

2/18/92 

2/18/92 

2/19/92 

2/19/92 

2/20/92 

2/20/92 

2/20/92 
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Refund Applications Received— Continued 

[Week of February 14 to February 21. 1992) 


Name of firm 

Case No. 

Received 

Waterloo Service Company * . ._. w .......... 

RF340-72 ...... .. 

2/21/92 

2/21/92 

2/21/92 

2/21/92 

2/21/92 

2/21/92 

2/21/92 

Terry's Super 100 StAtinn ...... 

RF342-155 . 

George Rozeks Super 100. 

RF342-156 .... 

Joe's Clark Super 100. ........... ......... 

RF342-157 ... 

Lake View Shell.. 

RF315-10182.. .. 

Wood Crest Shell. 

RF315-10183. 

Pond Street Shell ................ 

RF315-10184.... 



[FR Doc. 92-7488 Filed 3-31-02; 8:45 am] 

BILLING CODE 6450-01-44 


Western Area Power Administration 
[Rate Order No. WAPA-38 

Central Valley Project, Amended 
Schedule CV-F6, Schedule for Rates 
for Commercial Firm Power Service 

AGENCY: Western Area Power 
Administration, DOE. 
action: Notice of Amendment to Rate 
Schedule CV-F6, Schedule for Rates for 
Commercial Firm Power Service, Rate 
Order No. WAPA-38, Central Valley 
Project. 

summary: Notice is given of the 
approval by the Assistant Secretary for 
Conservation and Renewable Energy of 
the Department of Energy (DOE) of 
Amended Schedule CV-F6, Schedule for 
Rates for Commercial Firm Power 
Service (Amended Schedule) under Rate 
No. WAPA-38, amending the revenue 
Adjustment clause (RAC) and placing 
the Amended Schedule in effect on an 
interim basis. The Amended Schedule 
will remain in effect on an interim basis 
until the Federal Energy Regulatory 
Commission (FERC) approves and 
places it in effect on a Final basis or until 
it is replaced by another rate schedule. 

Rate Schedule CV-F6, Schedule for 
Rates for Commercial Firm Power 
Service, was approved by the FERC on 
October 21,1988, under FERC Docket 
No. EF88-5011-000. The rates were 
placed in effect for the period beginning 
May 1,1988, through April 30,1993. The 
RAC wa9 included in the rate schedule 
to provide greater stability in the 
repayment of the Central Valley Project 
(CVP) investments. The Western Area 
Power Administration (Western) was 
concerned that fluctuation in its 
purchase power expenses might result in 
significant swings between a deficit or a 
surplus in the CVP repayment. Purchase 
power expenses constitute over 70 
percent of the CVP annual expenses. 

The RAC was intended to offset any 
severe fluctuation in purchase power 


costs. Western computes the RAC every 
6 months. Under the RAC, the 
differences between actual and 
estimated Firm power sales revenues 
and between actual and estimated 
purchase power expenses are computed 
to determine a net surplus or deficit in 
commercial firm power revenues. The 
net surplus or deficit is applied as a 
credit or surcharge on the CVP 
commercial firm power customers’ 
power bills during the next-month 
period. 

Experience has shown that the RAC is 
calculating RAC credits to the 
commercial firm power customers 
during periods that the CVP repayment 
remains in a deficit situation (current 
annual expenses exceed annual 
revenues and/or unpaid balance 
remaining from the prior year deficit) 
and calculates a surcharge during 
periods that the CVP may be surplus 
(annual revenues exceed current annual 
expenses and projected investment 
payments). 

The interim RAC amendment will 
provide a qualifier that a RAC credit 
will not be allowed to CVP customers if 
the CVP repayment is deficit or a RAC 
surcharge will not be allocated if the 
CVP repayment is suplus. 

EFFECTIVE DATES: The amended 
Schedule will become effective on an 
interim basis on May 1,1992, and will be 
in effect pending the FERC’s approval of 
it on a final basis or until superseded. 
FOR FURTHER INFORMATION CONTACT: 

Mr. David G. Coleman, Area Manager. 
Sacramento Area Office, Western Area 
Power Administration. 1825 Bell Street, 
suite 105. Sacramento, CA 95825-1097, (916) 
649-4418. 

Deborah M. Linke, Acting Director, Division 
of Marketing and Rates, Western Area 
Power Administration, P.O. Box 3402, 
Golden. CO 80401-3398, (303) 231-1545. 

Mr. Jack Dodd. Acting Assistant 
Administration for Washington Liaison. 
Western Area Power Administration, Room 
8G061, Forrestal Building. 1000 
Independence Avenue SW.. Washington, 
DC 20585-0001. (202) 586-5581. 

SUPPLEMENTARY INFORMATION: By 

Delegation Order No. 0204-108. effective 


December 14.1983 (48 FR 55664), as 
amended May 30,1986 (51 FR 19744). 
and August 23,1991 (56 FR 41835). the 
Secretary of Energy delegated (1) the 
authority on a nonexclusive basis to 
develop long-term power and 
transmission rates to the Administrator 
of the Western, (2) the authority to 
confirm, approve, and place such rates 
in effect on an interim basis to the 
Assistant Secretary for Conservation 
and Renewable Energy of DOE, and (3) 
the authority to confirm, approve, and 
place in effect on a final basis, to 
remand, or to disapprove such rates to 
the FERC. 

The power rates for the CVP are 
established pursuant to the DOE 
Organization Act, 42 U.S.C. 7101, et seq. t 
the Reclamation Act of 1902, 43 U.S.C. 
372, et seq., as amended and 
supplemented by subsequent 
enactments, particularly section 9(c) of 
the Reclamation Project Act of 1939. 43 
U.S.C. 485h(c); section 9 of the Flood 
Control Act of 1944, 58 Stat. 887, 891; 
and the other acts specifically 
applicable to the project system 
involved. 

Discussions on the proposed RAC 
amendment were initiated on October 

31.1991, during an informal customer 
meeting on the CVP rate adjustment 
process. Favorable comments were 
received at the meeting regarding an 
interim amendment to the RAC; 
therefore. Western developed the 
proposed interim amendment. 
Representatives from the Central Valley 
Project Customer Committee reviewed 
and supported the proposed 
amendment. On December 30,1991, 
Western sent a letter to all CVP 
customers requesting written comments 
on the proposed amendment by January 

30.1992. Western received three written 
comments during the comment period. 
All comments supported the interim 
amendment. 

Western is currently in an informal 
process on a proposed rate adjustment 
for the CVP commercial firm power and 
transmission rates. The formal process 
is scheduled to begin in June 1992 for 
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rates to be effective on May 1,1993. 
During the rate process, Western will 
consider a revised RAC. A proposed 
methodology was discussed at an 
October 31.1991, informal customer 
meeting. 

The purpose of the interim RAC 
amendment is to adopt a methodology 
that (1) will prevent RAC credits if CVP 
repayment is deficit, (2) prevent a RAC 
surcharge if CVP repayment is surplus. 
(3) is simple to apply, (4) would not 
change the existing RAC calculation, 
and (5) can be used for the remainder of 
the current rate approval period. The 
proposed interim RAC amendment 
meets these criteria. 

To put the interim amended RAC in 
place, Schedule CV-F6, which provides 
a description of the RAC methodology, 
is being amended to include the 
proposed qualifier. The amended rate 
schedule needs to be approved on a 
final basis by the FERC. 

The Amended Schedule provides that 
after the RAC is calculated using the 
existing methodology, a RAC credit or 
surcharge will be allocated to CVP 
customers only after the net revenue 
impact on repayment has been 
considered. 

The Amended Schedule does not 
change the rates, power repayment 
study (PRS), or any other documentation 
filed with the original Rate Order No. 
WAPA-38. 

Approval 

In view of the foregoing and pursuant 
to the authority delegated to me by the 
Secretary of Energy, I hereby approve 
on an interim basis, effective May 1, 

1992, the following Amended Schedule 
CV-F6. This rate schedule shall remain 
in effect on an interim basis pending 
FERC confirmation and approval of it on 
a final basis for a period ending April 
30.1993, or until it is superseded. 
Amended Schedule CV-F6 will be 
promptly submitted to the FERC for 
approval on a final basis. 

Issued in Washington. DC March 20.1992. 

). Michael Davis, 

Assistant Secretary. Conservation and 
Renewable Energy. 

Department of Energy Western Area 
Power Administration 

Central Valley Project, Ca 

Sechdule for Rates for Commercial Firm 
Power Sendee 

Effective: May 1.1988. 

Available: In the area served by the 
Central Valley Project (CVP). 

Applicable: To commercial firm power 


customers for genera! power service 
supplied through one meter, at one point 
of delivery, unless otherwise provided 
by contract. 

Character and Conditions of Service: 

Alternating current, 60 hertz, three* 
phase, delivered and metered at the 
voltages and points established by 
contract. 

Monthly Rate: Demand Charge: The 
rages listed below shall be the charge 
per kilowatt of billing demand. The 
billing demand is the highest 30-minute 
integrated demand established during 
the month up to. but not in excess of. the 
delivery obligation under the power 
sales contract 


Effective Dates 
May 1.1988. through Sept. 
30.1988 

Oct. 1.1969. through Sept. 
30.1991 

Oct. 1.1991. through April 
30.1993 


Demand Rate 

$6.86 per kilowatt- 
month 

$7.49 per kilowatt- 
month 

$7.74 per kilowatt- 
month 


Energy Charge: For all energy use up 
to, but not in excess of. the maximum 
kilowatthour obligation of the United 
States during the month as established 
under the power sales contract, the rates 
shall be: 

Effective Dates Energy Rate 

May 1. 198a through Sept. 14.43 mills per kWh 
30. 1989 

Oct 1.1989, through Sept. 15.76 mills per kWh 
30.1991 

Oct. 1.1991. through April 18.30 mills per kWh 
30.1993 

Billing for Unauthorized Overruns: 

For each billing period in which there is 
a contract violation involving an 
unauthorized overrun of the contractual 
obligation for capacity and/or energy, 
such overrun shall be billed at 10 times 
the applicable rates above. 

Transformer Loss Adjustment: If 
delivery is made at transmission voltage 
but metered on the low voltage side of 
the substation, the meter readings will 
be increased 2 percent to compensate 
for transformer losses, unless otherwise 
provided for by contract. 

Power Factor Adjustment Clause: (a) 

A surcharge of 0.25 percent (0.00245) will 
be assessed against the total monthly 
capacity and energy charges at each 
Point of Delivery (POD) for each percent 
or major portion thereof (0.5 percent or 
greater) that a customer s power factor 
at such POD is below 95-percent lagging 
or 95-percent leading. 

(b) The power factor will be measured 
based on the average power factor 
recorded over the 30-minute interval in 
which the customer's maximum monthly 
peak demand at such POD occurs. In the 
event of multiple occurrences of the 


same maximum monthly peaks, the 
individual peak period with the worst 
power factor will be used for billing 
purposes. 

(c) This provision will not apply to 
points of measurement without 
continuous volt-amperes reactive 
metering. 

(d) The Contracting Officer may 
waive the power factor adjustment for 
good cause in whole or in part. 

(e) No power factor surcharges will be 
assessed prior to the billing month of 
June 1989 to allow CVP customers time 
to implement power factor improvement 
programs. 

Revenue Adjustment Clause: 

There are two components to the 
Revenue Adjustment Clause (RAC): The 
basic RAC provision and the Contract 
Dependable Capacity (CDC) charge 
adjustment provision. 

(a) Basic RAC Provision 

(i) By each November 1 and May 1, 
Western Area Power Administration 
(Western) shall calculate net differences 
for the previous 6-month period (April 1 
through September 30, and October 1 
through March 31, respectively) between 
the estimated CVP power sales revenues 
and CVP purchased power expenses 
used to establish the CVP power rates, 
as compared to the actual incurred CVP 
power sales revenues and purchased 
power expenses. The net differences for 
each 6-month period shall be calculated 
based on the formula in subparagraph 
(a)(v). If the net difference is a positive 
value, then it shall be credited to CVP 
commercial power customers. If the net 
difference is a negative value, then it 
shall be surcharged to the CVP 
commercial power customers. 

(ii) All credits or surcharges under this 
provision (a) shall occur over the 6- 
month period beginning 1 month after 
the period for which the net difference 
was calculated. The credit or surcharge 
shall be equally distributed over the six 
monthly billing periods and be 
specifically noted on each power billing 
statement. 

(iii) The net difference used as the 
basis for any surcharge or credit for a 6- 
month adjustment period shall not 
exceed the absolute value of $15,000,000. 

(iv) The net surcharge or credit shall 
be allocated to each CVP commercial 
power customer based on the proportion 
that such customer’s billed obligation to 
Western for CVP capacity and energy 
represented, compared to the total billed 
obligation for all CVP commercial power 
customers for CVP capacity and energy. 









Federal Register / Vol. 57, No. 63 / Wednesday, April 1, 1992 / Notices 


11075 


in the period in which the net surcharge 
or credit was incurred. 

(v) The basic RAC adjustment 
provision formula is as follows: 

(R act—R est)—(E act—E est) = net surplus 
or deficit. 

Where: 

R act= Actual revenue received from sale of 
capacity and energy to CVP commercial 
power customers. This figure will be 
based on actual CVP preference 
customer invoices to the extent available 
and estimated bills otherwise. 

R est =Estimated revenue expected to be 
realized from capacity and energy sales 
to CVP preference customers. This figure 
is recorded in table I. 

E act= Actual purchased power obligations 
incurred by Western in support of CVP 
load level and surplus sales to the Pacific 
Gas and Electric Company (PG&E) bank 
accounts. This figure will be based on 
actual invoices to the extent available. 

E est= Estimated purchased power expenses. 
This figure is recorded in table I. 

(vi) Effective May 1 , 1992, the net 
surcharge or credit shall be allocated to 
each CVP commercial power customer 
only after the net revenue impact on 
repayment has been considered as 
follows: 


October to March RAC Period (Before 
Annual PRS Completed): 

Scenario 1: If the RAC calculation 
results in a surcharge (RAC Surcharge), 
the RAC Surcharge would be allocated. 

Scenario 2: If the RAC calculation 
results in a credit (RAC Credit) and 
there is a deficit balance in the last 
annual PRS (Annual PRS), the RAC 
Credit would not be allocated. 

Scenario 3: If the RAC calculation 
results in a RAC Credit and there is not 
a deficit balance in the Annual PRS, the 
RAC Credit would be allocated. 

April to September RAC Period (After 
Annual PRS Completed): 

Scenario 1: If the RAC calculation 
results in a RAC Surcharge and the 
actual net revenue from the Annual PRS 
is less than the sum of any deficit from 
the Annual PRS and projected net 
revenue in the 1988 Rate-Case Power 
Repayment Study (Rate PRS) (this figure 
is recorded in table III), the RAC 
Surcharge would be allocated. 

Scenario 2: If the RAC calculation 
results in a RAC Surcharge and the 
actual net revenue from the Annual PRS 
is greater than the sum of any deficit in 
the Annual PRS and projected net 
revenue in the Rate PRS (this figure is 


recorded in table III), the RAC 
Surcharge would not be allocated. 

Scenario 3: If the RAC calculation 
results in a RAC Credit and the actual 
net revenue from the Annual PRS is 
greater than the sum of the RAC Credit, 
any deficit in the Annual PRS and 
projected net revenue in the Rate PRS 
(this figure is recorded in table III), the 
RAC Credit would be allocated. 

Scenario 4: If the RAC calculation 
results in a RAC Credit and the actual 
net revenue from the Annual PRS is less 
than the sum of the RAC Credit, any 
deficit in the Annual PRS and projected 
net revenue from the Rate PRS (this 
figure is recorded in table HI), the RAC 
Credit would not be allocated. 

(b) CDC Charge Adjustment Provision 

(i) For each megawatt for CDC credit 
received by Western pursuant to 
Western's Sale, Interchange, and 
Transmission Contract No. 14-06-200- 
2948A with PG&E, the CVP capacity 
charge component shall be reduced by 
the applicable incremental value shown 
on table II. 

(ii) Similarly, for each megawatt of 
CDC credit rescinded or otherwise lost 
be Western, the CVP capacity charge 
shall be increased by the applicable 
incremental value shown on table II. 

(c) RAC Tables . 


Table I.—Revenue and Expense Target Levels for the Revenue Adjustment Clause* 


Fiscal year 

Months 

Estimated 
revenue 3 
(dollars) 

Estimated 
expense 1 
(dollars) 

1988. 

May 88-Sep 88 

84.301.400 

105.824.600 
104.969,200 

115.852.500 

114.920.600 

116.570.500 

115.634.100 

120.795.100 
119.827.300 
121,034,000 

20.462,300 

73,714.400 

88,690,200 

89,498,800 

104,323.000 

96,866.000 

107.571,000 

91,255.000 

112.843.900 

98,288.100 

112,998,100 

14,066.000 

1989. 

Oct 88-Mar 89 

1989 ...... 

Apr. 89-Sep. 89 ... . .. 

1990. 

Oct 89-Mar 90 

1990. 

Apr. 90-Sep. 90 .... 

1991. 

Oct 90-Mar 91 

1991. 

Apr 91-Sep 91 

1992 .. .._ 

Oct 91-Mar 92 

1992 ............. 

Apr 92-Sep 92 


Oct 92-Mar. 93 .. 

1993. 

Apr 93 




1 Please note that these figures will be adjusted to recognize any capacity rate adjustment implemented in response to Western's receipt or loss of CDC 


vicuna. 

2 Projected revenues are the estimated revenues Western will receive from the sale of capacity and energy to CVP preference customers. 

J Projected expenses consist of the following purchased power costs: the delivered costs of capacity and energy purchased from PG&E, Pacific Northwest 
power imports, and m-State power purchases. 


Table II.—Value of One Megawatt of Capacity Credit to Customers 


FY 

Time period 

Value of 
capacity 
credit 
(S/kW- 
mo.) 

Months 

of 

period 

MW credit for 
period 

Capacity sales 
during penod 
(kW-mo.) 

Incremental 1 
adjustments to 
CVP capacity 
charge ($/kW- 
mo) 

88 

May 88-Sep 88....~ .-......... 

14.960 

5 

74,800 

6.631.286 

0 011280 

89 

Oct 88-Mar. 89. 

15 335 

5 

92 010 

7 508 602 

0 012254 

89 

Apr. 89-Sep. 89. 

15.710 

6 

94,260 

7!973.052 

0.01 ie 22 

90 

Oct 89-Mar 90 ....... 

15846 

6 

95,076 

7.533.588 

0.012620 

90 

Apr. 90-Sep. 90 .—...... 

16.500 

6 

99,000 

7.999,584 

0.012376 

91 

Oct. 90-Mar 91. 

16.814 

6 

100,884 

7,590,270 

0013291 

91 

Apr. 91-Sep 91 ......... 

17.330 

6 

103,980 

8.059.771 

0012901 

92 

Oct. 91-Mar. 92. 

17.733 

6 

106,398 

7.608,737 

0 013984 
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Table It —Valuf of One Megawatt of Capacity Credit to Customers—C ontinued 


FY 

Time penod 

Value of 
capacity 
credit 
(S/KW- 
ma) 

Months 

of 

penod 

MW credit for 
penod 

Capacity sales 
dunng period 
(kw-mo.) 

Incremental 1 
adjustments to 
C VP capacity 
charge ($/kW- 
mo.) 

92 

93 
93 

Apr 92-Sep 92 .- ___ 

18 190 

6 

109.140 

8,079.380 

0.013508 

Oct 92-Mar 93 . 

18.616 

6 

111,696 

7.629,042 

0 014641 

Apr 93 . M . .. ..... 

19.100 

1 

19,100 

1.305.589 

0.0146629 







60 

1.006,344 

77,918.901 

0.012915 






• Please note that once capacity credit is received, the capacity charge component must be adjusted at each time period indicated above to be consistent wtth 
the changing Incremental Adjustment values shown tn the last column. 


Table Ifl.—N et Revenue Available for 
Repayment Target Levels for the 
Revenue Adjustment Clause 


Fiscal year 

Dollars 

1988......_. 

46.821.577 

1989.„. 

10,829,623 

8.489.074 

11.436.600 

8.945.554 

1990. ...... _ 

1992.. 

1993____-. 

10.026.150 


(FR Doc. 92-7489 Filed 3-31-92; 8:45 am) 

BILLING CODE 6450-0t-M 


ENVIRONMENTAL PROTECTION 
AGENCY 

l AMS-FRL-4119-5) 

Regulation of Fuels and Fuel 
Additives: Standards for Reformulated 
Gasoline 

agency: Environmental Protection 
Agency (EPA). 

action: Notice of application for 
extension of the reformulated gasoline 
program to New Jersey. Delaware, and 
Maryland. 

summary: This notice publishes the 
applications by the Governors of the 
States of New Jersey, Delaware, and 
Maryland to have the prohibition set 
forth in section 211(k)(5) of the Cleon 
Air Act, as amended (the Act), applied 
to the ozone nonattainment areas in 
their respective states. Under section 
211(k)(6) the Administrator of EPA shall 
apply the prohibition against the sale of 
gasoline which has not been 
reformulated to be less polluting in an 
ozone nonattainment area upon the 
application of the governor of the state 
in which the nonattainment area is 
located. 

dates: The effective date of the 
prohibition described herein is January 
1 1995 (see the Supplementary 
Information section of today's notice for 
a discussion of the possible delay of this 
date). 


ADDRESSES: Materials relevant to this 
notice are contained in Public Docket 
No. A-91-02. This docket is located in 
room M-1500. Waterside Mall (ground 
floor), U.S. Environmental Protection 
Agency. 401 M Street SW., Washington. 
DC 20460. The docket may be inspected 
from 8:30 a.ra. until 12 noon and from 
1:30 p.m. until 3 p.m. Monday through 
Friday. A reasonable fee may be charged 
by EPA for copying docket materials. 

FOR FURTHER INFORMATION CONTACT: 

Joanne I. Goldhand, U.S. EPA (SDSB- 
12). Motor Vehicle Emission Laboratory, 
2565 Plymouth Road, Ann Arbor. MI 
48105, Telephone: (313) 668^504. 

SUPPLEMENTARY INFORMATION: 

I. Background 

As part of the Clean Air Act 
amendments of 1990, Congress added a 
new subsection (k) to section 211 of the 
Clean Air Act. Subsection (k) prohibits 
the sale of gasoline that EPA has not 
certified as reformulated (“conventional 
gasoline”) in the nine worst ozone 
nonattainment areas beginning January 
1.1995. To be certified as reformulated a 
gasoline must comply with the following 
formula requirements: Oxygen content 
of at least 2.0 percent by weight: 
benzene content of no more than 1.0 
percent by volume; and no heavy metals 
(with a possible waiver for metals other 
than lead). The gasoline must also 
achieve toxic and volatile organic 
compound emissions reductions equal to 
or exceeding the more stringent of a 
specified formula fuel or a performance 
standard. 

Section 211(k) (10)(D) defines the 
areas covered by the reformulated 
gasoline program as the nine ozone 
nonattainment areas having a 1980 
population in excess of 250.000 and 
having the highest ozone design values 
during the period 1987 through 1989. 
Applying those criteria, EPA has 
determined the nine covered areas to be 
the metropolitan areas including Los 
Angeles, Houston. New York City, 
Baltimore. Chicago. San Diego, 
Philadelphia, Hartford and Milwaukee. 
Under section 211(k)(10)(D). any area 
reclassified as a severe ozone 
nonattainment area under section 181(b) 


is also to be included in the 
reformulated gasoline program. 

Any other ozone nonattainment area 
may be included in the program at the 
request of the governor of the state in 
which the area is located. Section 
211(k)(6)(A) provides that upon the 
application of a governor, EPA shall 
apply the prohibition against selling 
conventional gasoline in any area in the 
governor's state which has been 
classified under subpart 2 of part D of 
title 1 of the Act as a Marginal. 

Moderate. Serious or Severe ozone 
nonattainment area. 1 Subparagraph 
211(k)(6)(A) further provides that EPA is 
to apply the prohibition as of the date he 
“deems appropriate, not later than 
January 1,1995, or 1 year after such 
application is received, whichever is 
later.” In some cases the effective date 
may be extended for such as area as 
provided in section 211(k)(6)(B) based 
on a determination by EPA that there is 
“insufficient domestic capacity to 
produce" reformulated gasoline. Finally. 
EPA is to publish a governor’s 
application in the Federal Register. EPA 
has received and published applications 
from the governors of Connecticut, 
Maine, Massachusetts, New Hampshire, 
New York, Pennsylvania. Rhode Island 
and Virginia. 

EPA has used the regulatory 
negotiation process in developing the 
requirements for reformulated gasoline. 
A notice of proposed rulemaking was 
published July 9.1991 (56 FR 31176). 
Since that time the regulatory 
negotiation advisory committee reached 
consensus on an outline for the 
reformulated gasoline program. A 
supplemental notice of proposed 
rulemaking will be published shortly 
which describes the consensus of the 
advisory committee. This supplemental 
notice will also describe the certification 
program for reformulated gasoline, the 
credits program for exceeding certain 


» EPA recently promulgated such designations 
pursuant to section 107|d)|4) of the Act (56 FR 56694; 
November a 1991). 






































requirements and the enforcement 
program, among other elements. 

II. The Governors’ Requests 

EPA received an application from the 
Hon. Jim Florio, Governor of New 
Jersey, for the ozone nonattainment 
areas in that state to be included in the 
reformulated gasoline program. His 
application is set out in full below. 

(State of New Jersey Letterhead] 

December 6.1991. 

Mr. William Reilly 
Administrator. 

U.S. Environmental Protection Agency, 

401 M Street. SW., 

Washington. DC 20460. 

Dear Administrator Reilly: The United 
States Environmental Protection Agency 
(USEPA) has designated that eighteen (18) of 
New Jersey’s twenty-one (21) counties be 
classified as severe for ozone air quality. In 
accordance with the Clean Air Act 
Amendments (CAAA), these eighteen 
counties will have to make available 
leformulated gasoline starting June 1,1995. 2 

In accordance with CAAA section 
211(k)(8)(A), New Jersey requests that 
reformulated gasoline be made available in 
the three remaining nonattainment counties 
of the State (Warren. Atlantic and Cape 
May). From the standpoint of fuel 
availability, distribution and anti-dumping 
incentives, we believe it makes sense to add 
these three counties to the reformulated 
gasoline pool. The contract person in New 
Jersey for this request is: Nancy Wittenberg. 
Director, Division of Environmental Quality. 
New Jersey Department of Environmental 
Protection and Energy. 401 East State Street. 
CN 027, Trenton. New Jersey, 08625. (609) 
292-5383. FAX: (609) 777-0942. 

I appreciate the opportunity to recommend 
this very important measure to improve air 
quality throughout the State of New Jersey 
and look forward to your notice of public 
comment in the Federal Register. 

Very truly yours, 

Jim Florio. 

Governor. 

c: Commissioner Weiner, EPA Regional 
Administrator Sidamon-Eristoff. Senior 
Project Manager Rykowski, Director 
Wittenberg. 

EPA also received an application from 
the Hon. Michael N. Castle, Governor of 
Delaware, for all of the ozone 
nonattainment areas in that state to be 
included in the reformulated gasoline 
program. His application is set out in full 
below. 

(State of Delaware LetterheadJ 
January & 1992. 

Mr. William ReiUy, Esquire. 

Administrator, 

U.S. Environmental Protection Agency, 

401 M Street SW.. 


EPA Note: The reformulated gasoline program 
w!l! he enforced by EPA: the statutory 
commencement date is January 1.1995. 


Washington. DC 20460. 

Dear Mr. Reilly: I hereby request that you 
include the entire State of Delaware, 
including Sussex County, which is currently 
designated as a '‘marginal** non-attainment 
area for ozone, in the reformulated gasoline 
program. 

The contact person for the implementation 
of the reformulated gasoline program is: 
Phillip G. Retallick. Director, Division of Air 
and Waste Management. Department of 
Natural Resources and Environmental 
ControL 89 Kings Highway. P.O. Box 1401. 
Dover. DE 19903. (302) 739-4764 FAX: (302) 
739-5060. 

Sincerely, 

Michael N. Castle. 

Governor. 

cc: Mr. Thomas J Maslany. Director. Air 
Radiation and Toxics Division, EPA Region 
III. Philadelphia PA. 

Mr. Richard Rykowski. EPA Motor Vehicle 
Emission Laboratory Ann Arbor. Michigan. 

EPA also received an application from 
the Hon. William Donald Schaefer, 
Governor of Maryland, for the ozone 
nonattainment areas in that state to be 
included in the reformulated gasoline 
program. His application is set out in full 
below. 

[State of Maryland LetterheadJ 
January 17.1992. 

The Honorable William Reilly, 

Administrator, 

U.S. Environmental Protection Agency. 

West Tower Waterside Mall, 

411 M Street. SW.. 

Washington, DC 20460. 

Dear Administrator ReiUy: In accordance 
with section 211(k)(6) of the Clean Air Act. I 
request that, beginning January 1,1995. the 
prohibition applying to the sale of 
conventional gasoline be extended to all 
Maryland ozone nonattainment areas. Under 
211(k). the sale of reformulated gasoline is 
already required in the Baltimore ozone non¬ 
attainment area and in Cecil County 
Maryland due to its inclusion in the 
Philadelphia on zone non-attainment area. 
This request would extend the sale of 
reformulated gasoline to the Maryland 
portion of the Washington ozone non¬ 
attainment area (Calvert. Charles, Frederick. 
Montgomery and Prince George’s counties) as 
well as Queen Anne’s and Kent counties. The 
Washington area is designated as a serious 
ozone non-attainment area and Queen 
Anne’s and Kent counties have been 
designated as a marginal ozone non¬ 
attainment area in EPA's ozone area 
classification notice. 

I have appointed Robert Perciasepe. of the 
Department of the Environment to serve as 
my contact in this matter. Mr. Perciasepe can 
be contacted at the following address: Robert 
Perciasepe, Secretary. Department of the 
Environment, 2500 Broening Highway, 
Baltimore MD 21224. (410) 631-3084. 

I consider the sale of reformulated gasoline 
to be a major step towards the attainment of 
healthful air quality in the Maryland. 
Therefore, I look forward to your approval of 


this request and to a future in which healthful 
air quality is the norm. 

Sincerely. 

William Donald Schaefer 
Governor 

cc: The Honorable Michael N. Castle; 

The Honorable Sharon Pratt Dixon; 

Mr. Edwin Erickson—Region III: 

Mr. Richard Rykowski—EPA Ann Arbor; 

The Honorable Douglas Wilder. 

III. Action 

Pursuant to the governors’ letters and 
the provisions of section 211(k)(6), the 
prohibitions of subsection 211(k){5) will 
be applied to the ozone nonattainment 
areas in New Jersey. Delaware, and 
Maryland classified Marginal or worse 
beginning January 1,1995 (unless 
delayed, as provided above). For New 
Jersey, these areas include the 
Allentown-Bethlehem Easton Area, the 
Atlantic City Area, and the portions of 
the New York-New Jersey-Long Island 
Area and the Philadelphia-Wilmington- 
Trenton Area located in New Jersey 
(See 56 FR 56801 (November 6,1991)). 

For Delaware, these areas include the 
Sussex County Area and the portion of 
the Philadelphia-Wilmington-Trenton 
Area located in Delaware (See 56 FR 
56738 (November 6,1991)). Finally, for 
Maryland, these areas include the Kent 
County and Queen Anne’s County Area, 
and the portions of the Washington, DC 
Area, the Baltimore Area, and the 
Philadelphia-Wilmington-Trenton Area 
located in Maryland (See 56 FR 56773 
(November 6,1991)). 

The New York-New Jersey-Long 
Island Area, the Philadelphia- 
Wilmington-Trenton Area, and the 
Baltimore Area are required to have 
reformulated gasoline pursuant to 
sections 211(k)(5) and 211(k)(10)(D) of 
the Clean Air Act, and the initial 
enforcement date of January 1,1995 may 
not be changed for these areas. The 
application of the prohibitions to the 
Allentown-Bethlehem Easton Area, the 
Atlantic City Area, the Sussex County 
Area, the Kent County and Queen 
Anne’s County Area, and the 
Washington, DC Area cannot take effect 
any earlier than January 1,1995 under 
section 211[k){5) and cannot take effect 
any later than January 1,1995, under the 
section 211(k)(6)(A), unless the 
Administrator extends the effective date 
by rule under section 211(k)(6)(B). 

Dated: March 26.1992. 

William K. Reilly, 

Administrator. 

(FR Doc. 92-7479 Filed 3-31-92; 8:45 amj 

BILLING CODE 6560-50-M 







11078 


Federal Register / Vol. 57, No. 63 / Wednesday, April 1, 1992^/^Notices^ 


[FRL-4117-6] 

Public Water Supply Supervision 
Program Revision for the State of 
Georgia 

agency: Environmental Protection 
Agency. 

action: Notice._ 

SUMMARY: Notice is hereby given that 
the State of Georgia is revising its 
approved State Public Water Supply 
Supervision Primacy Program. Georgia 
has adopted drinking water regulations 
for treatment of volatile organic 
chemicals and issuance of public 
notification. EPA has determined that 
these sets of State program revisions are 
r.o less stringent than the corresponding 
federal regulations. Therefore, EPA has 
tentatively decided to conditionally 
approve these State program revisions. 
The State has committed to amend the 
following Georgia rules at the first 
available opportunity. 

The State will amend Georgia 
regulation section 391-3-5 to include a 
definition of the state's best available 
technology (DAT) for the VOC’s listed in 
40 CFR 141.61(a) and to identify the best 
available technology, treatment 
techniques, or other means available for 
achieving compliance with the 
maximum contaminant level for the 
organic contaminants as prescribed in 
40 CFR 141.61(b) by reference. 

The reference in Georgia regulations 
section 391-3-5-.25 to 40 CFR part 141 
will be amended to 40 CFR 141.24. 

The reference in Georgia regulations 
section 391-3-5-.32 to 40 CFR parts 141, 
142 and 143 will be amended to 40 CFR 
141.32,142.16(a) and 143.5 respectively. 

All interested parties may request a 
public hearing. A request for a public 
hearing must be submitted on or before 
May 1,1992, to the Regional 
Administrator at the address shown 
below. Frivolous or insubstantial 
requests for a hearing may be denied by 
the Regional Administrator. However, if 
a substantial request for a public 
hearing is made on or before May 1, 
1992, a public hearing will be held. If no 
timely and appropriate request for a 
hearing is received and the Regional 
Administrator does not elect to hold a 
hearing on his own motion, this 
determination shall become final and 
effective thirty (30) days after 
publication in the Federal Register. 

Any request for a public hearing shall 
include the following: (1) the name, 
address, and telephone number of the 
individual, organization, or other entity 
requesting a hearing; (2) a brief 
statement of the requesting person's 
interest in the Regional Administrator’s 


determination and a brief statement of 
the information that the requesting 
person intends to submit at such 
hearing; (3) The signature of the 
individual making the request, or. if the 
request is made on behalf of an 
organization or other entity, the 
signature of a responsible official of the 
organization or other entity. 

addresses: All documents relating to 
this determination are available for 
inspection between the hours of 8 a.m. 
and 4:30 p.m.. Monday through Friday, 
at the following offices: 

Georgia Department of Natural Resources. 
Floyd Towers East, suite 10G6. 205 Butler 
Street. SE.. Atlanta. Georgia 30334. 
Environmental Protection Agency. Region IV. 
345 Courtland Street, NE., Atlanta, Georgia 
30365. 

FOR FURTHER INFORMATION CONTACT. 

Wayne Aronson, EPA. Region IV, 
Municipal Facilities Branch at the 
Atlanta address given above (telephone 
(404) 347-3633, (FTS) 257-3633). 

(Sec. 1413 of the Safe Drinking Water 
Act, as amended (1986), and 40 CFR 
142.10 of the National Primary Drinking 
Water Regulations) 

Patrick M. Tobin, 

Acting Regional Administrator, EPA. Region 
IV. 

(FR Doc. 92-6916 Filed 3-31-92; 8:45 ami 

BILLING COOE 6560-50-M 


(FRL-4119-4J 

Open Meetings on April 28 and 29, 

1992 of the National Advisory Council 
for Environmental Policy and 
Technology and Its Subcommittee— 
Technology Innovation and 
Economics 

Under PL 92463 (the Federal Advisory 
Committee Act), EPA gives notice of the 
fifth meeting of the National Advisory 
Council for Environmental Policy and 
Technology (NACEPT) on April 28-29, 
1992 from 9 a.m.-5 p.m. on April 28 and 
from 9-a.m. to 1:30 p.m. on April 29. The 
meeting will be held at the Omni Inner 
Harbor Hotel, 101 West Fayette Street, 
Baltimore, Maryland. EPA also gives 
notice of the meeting on April 29.1992 of 
the Technology Innovation and 
Economics (TIE) Committee a 
subcommittee of NACEPT from 2 p.m. to 
5 p.m. The meeting will also be held at 
the Omni Inner Harbor Hotel in 
Baltimore. Maryland. 

The agenda for the NACEPT meeting will 
include: 

(1) Explore how to set the stage to make 
economics and environment a workable 
equation; 


(2) Review current efforts and focus on the 
lessons learned and discuss the implication** 
that they present; and 

(3) Begin developing NACEPTs future 
agenda. The TIE committee meeting agenda 
will include; 

(1) A status report of the TIE Committee’s 
Five focus groups; 

(2) Review and approval of two reports and 
recommendations of the TIE Committee— 
Improving Technology Diffusion and 
Permitting and Compliance Barriers to 
Technology Innovation emphasizing pollution 
prevention and 

(3) Discussion of future plans. 

Members of the public wishing to 
make comments to NACEPT or any of 
its Committees are invited to submit 
them in writting to Abby J. Pimie, 
Designated Federal Official for 
NACEPT. by April 20,1992. Please send 
comments to Abby J. Pimie (A-101 F6) 
EPA, Director, Office of Cooperative 
Environmental Management, 499 South 
Capitol Street, SW.. Washington DC 
20460. 

The meetings will be open to the 
public. Additional information on the 
meeting may be obtained from Abby J. 
Pimie by writing to the above address or 
by calling Ms. Pimie at 202-260-9741. 

Dated: March 23.1992. 

Abby J. Pirnie. 

Designated Federal Official, National 
Advisory Council for Environmental Policy 
and Technology. 

[FR Doc. 92-7480 Filed 3-31-92; 8:45 am| 

BILLING CODE 6560-50-M 


(OPP-180865; FRL 4052-1] 

Receipt of Application for Emergency 
Exemption to use Mancozeb; 
Solicitation of Public Comment 

AGENCY: Environmental Protection 
Agency (EPA). 

action: Notice. 


summary: EPA ha9 received a specific 
exemption request from the Wisconsin 
Department of Agriculture. Trade and 
Consumer Protection (hereafter referred 
to as the “Applicant”) for use of the 
fungicide mancozeb (trade name 
Dithane DF) (CAS 8018-01-7) to control 
foliar infection caused by Phytophthora 
cactorum , and leaf and stem blight 
caused by Alternaria panax on up to 
2,250 acres of ginseng in Wisconsin. The 
Applicant proposes the use of a 
pesticide which contains an active 
ingredient which has been the subject of 
a Special Review and is intended for a 
use that could pose a risk similar to the 
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risk posed by any use of a pesticide 
which is or has been the subject of a 
Special Review; in addition, specific 
exemptions for this use have been 
granted for the past 3 years, and a 
complete application for registration of 
this use and/or a petition for tolerance 
for residues of mancozeb in or on 
ginseng has not been submitted to the 
Agency; therefore, in accordance with 40 
CFR 166.24, EPA is soliciting public 
comment before making the decision 
whether or not to grant the exemption. 
dates; Comments must be received on 
or before April 16.1992. 
addresses; Three copies of written 
comments, bearing the identification 
notation "OPP-180865,’* should be 
submitted by mail to: Public Response 
and Human Resource Branch. Field 
Operations Division (H7506C). Office of 
Pesticide Programs. Environmental 
Protection Agency. 401 M St.. SW., 
Washington. DC 20460. In person, bring 
comments to: Rm. 1128. Crystal Mall #2. 
1921 Jefferson Davis Highway, 

Arlington, VA. 

Information submitted in any 
comment concerning this notice may be 
claimed confidential by marking any 
part or all of that information as 
"Confidential Business Information.” 
Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR part 2. A 
copy of the comment that does not 
contain Confidential Business 
Information must be provided by the 
submitter for inclusion in the public 
record. Information not marked 
confidential may be disclosed publicly 
by EPA without prior notice. All written 
comments filed pursuant to this notice 
will be available for public inspection in 
rm. 1128, Crystal Mall *2.1921 Jefferson 
Davis Highway. Arlington. VA. from 8 
a.m. to 4 p.m.. Monday through Friday, 
except legal holidays. 

FOR FURTHER INFORMATION CONTACT: By 
mail: Libby Pemberton, Registration 
Division (H7505C). Office of Pesticide 
Programs. Environmental Protection 
Agency. 401 M SU SW., Washington, DC 
20460. Office location and telephone 
number: Rm. 716, Crystal Mall #2. 1921 
Jefferson Davis Highway, Arlington, VA, 
(703-305-5309). 

SUPPLEMENTARY information: Pursuant 
to section 18 of the Federal Insecticide. 
Fungicide, and Rodenticide Act (FIFRA) 

(7 U.S.C. 136p). the Administrator may, 
at his discretion, exempt a State agency 
from any registration provision of FIFRA 
if he determines that emergency 
conditions exist which require such 
exemption. The Applicant has requested 
the Administrator to issue a specific 
exemption for the use of the fungicide. 


mancozeb, available as (Dithane DF). 
EPA Reg. No. 707-180. Information in 
accordance with 40 CFR part 166 was 
submitted as part of this request. 

The Applicant has been granted 
emergency exemptions for use of 
mancozeb on ginseng to control 
Phytophthora and iprodione-resistant 
Alternaria in 1987,1988,1989,1990. and 
1991. According to the Applicant, 
without effective control, ginseng 
growers could experience a 25 to 50 
percent crop loss due to Phytophthora 
leaf blight and root rot, and a 50 to 100 
percent crop loss if Alternaria can not 
be effectively managed. Dithane DF will 
be applied at weekly intervals by 
ground application equipment at a rate 
of 1.5 pounds active ingredient (2 
pounds product) per acre. A maximum 
of 12 applications will be made. A 14- 
day pre-harvest interval will be 
observed. 

A Final Determination Action for the 
ethylene bisdithiocarbamate fungicides 
(EBDC's), which includes mancozeb. 
was issued February 13,1992. The 
Agency took this action based on an 
assessment of the risks from exposure to 
ethylenethiourea (ETU) present in. or 
formed as a result of metabolic 
conversion from pesticide products 
containing the active ingredient 
mancozeb. ETU, a potential human 
carcinogen, teratogen, and thyroid 
toxicant, is present as a contaminant, 
degradation product, and metabolite of 
all the EBDC pesticides. The Agency 
concluded that the estimated cumulative 
risk of 10-5 from all current 55 food uses 
is unacceptable and. therefore, 
cancelled the following food uses of 
mancozeb: apricots, carrots, celery, 
collards, mustard greens, nectarines, 
peaches, rhubarb, spinach, succulent 
beans, and turnips. These cancellations 
reduce estimated lifetime dietary risk to 
1.6 x 10-6 which the Agency has 
determined does not outweigh the 
benefits of the 45 retained uses. 

This notice does not constitute a 
decision by EPA on the application 
itself. The regulations governing section 
18 require publication of a notice of 
receipt in the Federal Register and 
solicit public comment on an application 
for a specific exemption proposing the 
use of a pesticide which contains an 
active ingredient which has been the 
subject of a Special Review and is 
intended for a use that could pose a risk 
similar to the risk posed by any use of a 
pesticide which is or has been the 
subject of a Special Review; as well as. 
specific exemptions for which use has 
been granted for the past 3 years, and a 
complete application for registration of 
this use and/or a petition for tolerance 
for residues of the pesticide resulting 


from this use has not been submitted to 
the Agency. Accordingly, interested 
persons may submit written views on 
this subject to the Field Operations 
Division at the address above. 

The Agency, accordingly, will review 
and consider all comments received 
during the comment period in 
determining whether to issue the 
emergency exemption requested by the 
Wisconsin Department of Agriculture. 
Trade and Consumer Protection. 

Dated: March 13.1992. 

Anne E. Lindsay, 

Director, Registration Division. Office of 
Pesticide Programs. 

IFR Doc. 92-7139 Filed 3-31-92; 8:45 am| 

BILUNG CODE 6560-50-f 


(OPP-30171A; FRL-4051-9J 

Sandoz Agro, Inc.; Approval of 
Pesticide Product Registrations 

agency: Environmental Protection 
Agency (EPA). 

action: Notice. 

summary: This notice announces 
Agency approval of applications 
submitted by Sandoz Agro. Inc., to 
conditionally register the pesticide 
products Barricade T Herbicide, 
Barricade 65WG Herbicide, and 
Barricade 65WG Herbicide in Water 
Soluble Packs containing a new active 
ingredient not included in any 
previously registered products pursuant 
to the provisions of section 3(c)(7)(C) of 
the Federal Insecticide. Fungicide, and 
Rodenticide Act (FIFRA), as amended. 

FOR FURTHER INFORMATION CONTACT: By 

mail: Joanne I. Miller, Product Manager 
(PM) 23, Registration Division (H7505C). 
Office of Pesticide Programs. 401 M St., 
SW., Washington. DC 20460. Office 
location and telephone number: Rm. 237, 
CM *2, Environmental Protection 
Agency, 1921 Jefferson Davis Hwy, 
Arlington. VA 22202, (703-305-7850). 

SUPPLEMENTARY INFORMATION: EPA 

issued a notice published in the Federal 
Register of August 29, 1979 (44 FR 
50645), which announced that U.S. Borax 
Research Corp., 412 Crescent Way, 
Anaheim, CA 92801, had submitted an 
application to register the technical 
pesticide product Rydex (EPA File 
Symbol 1624-RRU) containing 50 
percent of the active ingredient 
prodiamine [2.4-dinitro-(N 3 , N 3 - 
dipropyI-6-{trifluoromethyl)-1.3- 
benzenediaminej. an active ingredient 
not included in any previously 
registered product. 
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On November 8,1982, the pending 
application was transferred to Velsicol 
Chemical Corporation. On April 25, 

1986, the application was transferred to 
VS Crop Protection. The application was 
withdrawn on March 13,1990, as it was 
redundant, because Velsicol had applied 
for three other prodiamine products that 
were transferred to VS Crop Protection 
Corp. The three products were 
Technical Prodiamine, Endurance 65 
WDG Herbicide, and Prodiamine 65 
WDG Herbicide. Sandoz Agro. Inc., 1300 
East Touhy Ave., Des Plaines, IL 60018, 
later acquired VS Crop Protection Corp. 

In March 1990, Sandoz changed the 
name of Prodiamine 65 WDG to 
Barricade 65WG Herbicide (55947-UG). 
On January 25.1991, Sandoz changed 
the Technical Prodiamine to Barricade T 
Herbicide (55947-UR) and requested 
that the name Technical Prodiamine be 
an alternate brand name. On July 22, 
1991, Sandoz applied for a second end- 
use product, Barricade 65WG Herbicide 
in Water Soluble Packs (55947-RUG). 
The products all contain the active 
ingredient prodiamine [N 3 , N 3 -Di-/7- 
propyl-2,4-dinitro-6-(trifluoromethyl)-777- 
phenylenediamine) at 65, 93, and 65 
percent, respectively. The active 
ingredient is not included in any 
previously registered products. 

These applications were approved on 
February 7,1992, as Barricade T 
Herbicide (EPA Registration Number 
55947-41) for the manufacture of non¬ 
food use of herbicides only, Barricade 
65WG Herbicide (EPA Registration 
Number 55947-43), and Barricade 65WG 
Herbicide in Water Soluble Packs (EPA 
Registration Number 55947-143) for use 
to control grass and broadleaf weeds in 
established turf grasses and landscape 
ornamentals. 

A conditional registration may be 
granted under section 3(c)(7)(C) of 
FIFRA for a new active ingredient where 
certain data are lacking because a 
period reasonably sufficient for 
generation of the data has not elapsed 
since the Administrator first imposed 
the data requirements, on condition that 
such data are received by the end of the 
conditional registration period and do 
not meet or exceed the risk criteria set 
forth in 40 CFR 154.7; that use of the 
pesticide during the conditional 
registration period will not cause 
unreasonable adverse effects on the 
environment; and that use of the 
pesticide is in the public interest. 

The Agency has considered the 
available data on the risks associated 
with the proposed use of prodiamine 
and information on social, economic, 
and environmental benefits to be 
derived from such use. Specifically, the 
Agency has considered the nature of the 


chemical and its pattern of use, 
application methods and rates, and level 
and extent of potential exposure. Based 
on these reviews, the Agency was able 
to make basic health and safety 
determinations which show that use of 
prodiamine during the period of 
conditional registration is not expected 
to cause any unreasonable adverse 
effect on the environment, and that use 
of the pesticide is in the public interest. 

These registrations have been issued 
on the condition that the following 
information is submitted by the listed 
dates: 

1. Fish Early Life Stage and Aquatic 
Invertebrate Life-Cycle (Ref. Guidelines 
72-4); May 1,1993. 

2. Acute LCso Estuarine and Marine 
Organisms Studies (72-3); February 1, 
1993. 

3. Avian Reproduction with a 
Waterfowl and Bobwhite Quail (71-4); 
May 1.1994. 

4. Leaching (adsorption/desorption) 
and Aged-Prodiamine Leaching Study 
(163-1); June 31,1993. 

5. Acute Neurotoxicity Battery (81-6) 
and a 90-Day Neurotoxicity Battery (82- 
7); February 1,1994. 

6. Subchronic to Measure TSH, T3, 
and T4 in Prodiamine Treated Rats 
Follow-Up to Chronic Testing (82-1); 
May 1.1993. 

Note: See 40 CFR 158.20(c) for 
explanation and availability of EPA 
Reference Guidelines. 

Consistent with section 3(c)(7)(C), the 
Agency has determined that these 
conditional registrations are in the 
public interest. Use of the pesticides are 
of significance to the user community, 
and appropriate labeling, use directions, 
and other measures have been taken to 
ensure that use of the pesticides will not 
result in unreasonable adverse effects to 
man and the environment. 

More detailed information on these 
conditional registrations of these 
prodiamine products is contained in an 
EPA Pesticide Fact Sheet, Number 231. 

A copy of the fact sheet, which provides 
a summary description of the chemical, 
use patterns and formulations, science 
findings, and the Agency’s regulatory 
position and rationale, may be obtained 
from the National Technical Information 
Service (NT1S), 5285 Port Royal Road, 
Springfield, VA 22161. 

In accordance with section 3(c)(2) of 
FIFRA, a copy of the approved label and 
the list of data references used to 
support registration are available for 
public inspection in the office of the 
Product Manager. The data and other 
scientific information used to support 
registration, except for material 
specifically protected by section 10 of 
FIFRA, are available for public 


inspection in the Public Response and 
Program Resources Branch, Field 
Operations Division (H7506C), Office of 
Pesticide Programs, Environmental 
Protection Agency, rm. 1128, CM #2, 
Arlington, VA 22202 (703-305-5805). 
Requests for data must be made in 
accordance with the provisions of the 
Freedom of Information Act and must be 
addressed to the Freedom of 
Information Office (A-101), 401 M St., 
SW.. Washington, DC 20460. Such 
requests should: (1) Identify the product 
name and registration number and (2) 
specify the data or information desired. 

Authority: 7 U.S.C. 136. 

Dated: March 12.1992. 

Douglas D. Campt, 

Director. Office of Pesticide Programs. 

[FR Doc. 92-7138 Filed 3-31-92; 8:45 am| 

BILLING COOE 6560-5O-F 


IOPP-60028; FRL-4053-6] 

Intent to Suspend Certain Pesticide 
Registrations 

agency: Environmental Protection 
Agency (EPA). 

action: Notice of issuance of notices of 
intent to suspend. 

summary: This notice, pursuant to 
section 6 (f)(2) of the Federal Insecticide, 
Fungicide, and Rodenticide Act (FIFRA), 
7 U.S.C. 136 et seq., announces that EPA 
has issued Notice(s) of Intent to 
Suspend pursuant to section 3(c)(2)(B) of 
FIFRA. The notice(s) were issued 
following issuance of Data Call-In 
Notice(s) by the Agency and the failure 
of registrant(s) subject to the Data Call- 
In Notice(s) to take appropriate steps to 
secure the data required to be submitted 
to the Agency. This notice includes the 
text of a Notice of Intent to Suspend, 
absent specific chemical, product, or 
factual information. Table A of this 
notice further identifies the registrant(s) 
to whom the Notice(s) of Intent to 
Suspend were issued, the date each 
Notice of Intent to Suspend was issued, 
the active ingredient(s) involved, and 
the EPA registration number(s) and 
name(s) of the registered product(s) 
which are affected by the Notice(s) of 
Intent to Suspend. Moreover. Table B of 
this notice identifies the basis upon 
which the Notice(s) of Intent to Suspend 
were issued. Finally, matters pertaining 
to the timing of requests for hearing are 
specified in the Notice(s) of Intent to 
Suspend and are governed by the 
deadlines specified in section 3(c)(2)(B). 
As required by section 6(f)(2). the 
Notice(s) of Intent to Suspend were sent 
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bv certified mail, return receipt 
requested, to each affected registrant at 
its address of record. 

FOR FURTHER INFORMATION CONTACT: 
Stephen L. Brozena. Office of 
Compliance Monitoring (EN-342), 
Laboratory Data Integrity Assurance 
Division. Environmental Protection 
Agency. 401 M St., SW., Washington. DC 
20460. (703) 308-8267. 

SUPPLEMENTARY INFORMATION: 

I. Text of a Notice of Intent to Suspend 

The text of a Notice of Intent to 
Suspend, absent specific chemical, 
product, or factual information, follows: 

United States Environmental Protection 
Agency 

Office of Pesticides and Toxic Substances 

Washington. DC 20460 

Certified Mail 

Return Receipt Requested 

SUBJECT: Suspension of Registration of 
Pesticide Product(s) Containing 

--— for Failure to Comply with 

the 3(c)(2)(B) Data CaIMn Notice for 

- Dated _ 

Dear Sir/Madam: 

This letter gives you notice that the 
pesticide product registration(s) listed in 
Attachment I will be suspended 30 days 
from your receipt of this letter unless 
you take steps within that time to 
prevent this Notice from automatically 
becoming a final and effective order of 
suspension. The Agency’s authority for 
suspending the registration(s) of your 
product(s) is section 3(c)(2)(B) of the 
Federal Insecticide, Fungicide, and 
Rodenticide Act (FIFRA). Upon 
becoming a final and effective order of 
suspension, any violation of the order 
will be an unlawful act under section 
12(a)(2)(J) of FIFRA. 

You are receiving this Notice of Intent 
to Suspend because you have failed to 
comply with the terms of the 3(c)(2)(B) 
Data Call-In Notice. The specific basis 
for issuance of this Notice is stated in 
the Explanatory Appendix (Attachment 
III) to this Notice. Affected product(s) 
and the requirement(s) which you failed 
to satisfy are listed and described in the 
following three attachments: 

Attachment I Suspension Report - 
Product List 

Attachment II Suspension Report - 
Requirement List 

Attachment III Suspension Report - 
Explanatory Appendix 

The suspension of the registration of 
each product listed in Attachment I will 
become final unless at least one of the 
following actions is completed. 

1. You may avoid suspension under 
this Notice if you or another person 


adversely affected by this Notice 
properly request a hearing within 30 
days of your receipt of this Notice. If you 
request a hearing, it will be conducted in 
accordance with the requirements of 
section 6(d) of FIFRA and the Agency’s 
procedural regulations in 40 CFR part 
164. 

Section 3(c)(2)(B). however, provides 
that the only allowable issues which 
may be addressed at the hearing are 
whether you have failed to take the 
actions which are the bases of this 
Notice and whether the Agency's 
decision regarding the disposition of 
existing stocks is consistent with FIFRA. 
Therefore, no substantive allegation or 
legal argument concerning other issues, 
including but not limited to the Agency’s 
original decision to require the 
submission of data or other information, 
the need for or utility of any of the 
required data or other information or 
deadlines imposed, and the risks and 
benefits associated with continued 
registration of the affected product, may 
be considered in the proceeding. The 
Administrative Law fudge shall by order 
dismiss any objections which have no 
bearing on the allowable issues which 
may be considered in the proceeding. 

Section 3(c)(2)(B)(iv) of FIFRA 
provides that any hearing must be held 
and a determination issued within 75 
days after receipt of a hearing request. 
This 75-day period may not be extended 
unless all parties in the proceeding 
stipulate to such an extension. If a 
hearing is properly requested, the 
Agency will issue a final order at the 
conclusion of the hearing governing the 
suspension of your product(s). 

A request for a hearing pursuant to 
this Notice must (1) include specific 
objections which pertain to the 
allowable issues which may be heard at 
the hearing, (2) identify the 
registration(s) for w'hich a hearing is 
requested, and (3) set forth all necessary 
supporting facts pertaining to any of the 
objections which you have identified in 
your request for a hearing. If a hearing is 
requested by any person other than the 
registrant, that person must also state 
specifically why he asserts that he 
would be adversely affected by the 
suspension action described in this 
Notice. Three copies of the request must 
be submitted to: flearing Clerk, A-110, 
U.S. Environmental Protection Agency, 
401 M St., SW.. Washington. DC 20460, 
and an additional copy should be sent to 
the signatory listed below. The request 
must be received by the Hearing Clerk 
by the 30th day from your receipt of this 
Notice in order to be legally effective. 

The 30-day time limit is established by 
FIFRA and cannot be extended for any 
reason. Failure to meet the 30-day time 


limit will result in automatic suspension 
of your registration(s) by operation of 
law and, under such circumstances, the 
suspension of the registration for your 
affected product(s) will be final and 
effective at the close of business 30 days 
after your receipt of this Notice and will 
not be subject to further administrative 
review. 

The Agency’s Rules of Practice at 40 
CFR 164.7 forbid anyone who may take 
part in deciding this case, at any stage 
of the proceeding, from discussing the 
merits of the proceeding ex parte with 
any party or with any person who has 
been connected with the preparation or 
presentation of the proceeding as an 
advocate or in any investigative or 
expert capacity, or with any of their 
representatives. Accordingly, the 
following EPA offices, and the staffs 
thereof, are designated as judicial staff 
to perform the judicial function of EPA 
in any administrative hearings on this 
Notice of Intent to Suspend: The Office 
of the Administrative Law Judges, the 
Office of the Judicial Officer, the 
Administrator, the Deputy 
Administrator, and the members of the 
staff in the immediate offices of the 
Administrator and Deputy 
Administrator. None of the persons 
designated as the judicial staff shall 
have any ex parte communication with 
trial staff or any other interested person 
not employed by EPA on the merits of 
any of the issues involved in this 
proceeding, without fully complying 
with the applicable regulations. 

2. You may also avoid suspension if, 
within 30 days of your receipt of this 
Notice, the Agency determines that you 
have taken appropriate steps to comply 
with the section 3(c)(2)(B) Data Call-In 
Notice. In order to avoid suspension 
under this option, you must 
satisfactorily comply with Attachment 
II. Requirement List, for each product by 
submitting all required supporting data/- 
infoimation described in Attachment 11 
and in the Explanatory Appendix 
(Attachment III) to the following address 
(preferably by certified mail): 

Office of Compliance Monitoring (EN- 

342). Laboratory Data Integrity 

Assurance Division. U.S. 

Environmental Proteotion Agency. 401 

M St.. SW., Washington, DC 20460. 

For you to avoid automatic 
suspension under this Notice, the 
Agency must also determine within the 
applicable 30-day period that you have 
satisfied the requirement(s) that are the 
bases of this Notice and so notify you in 
writing. You should submit the 
necessary data/information as quickly 
as possible for there to be any chance 
the Agency will be able to make the 













11082 


Federal Register / Vol. 57. No. 63 / Wednesday. April 1. 1992 / Notices 


necessary determination in time to 
avoid suspension of your product(s). 

The suspension of the registration^] 
of your company’s product(s) pursuant 
to this Notice will be rescinded when 
the Agency determines you have 
complied fully with the requirements 
which were the bases of this Notice. 
Such compliance may only be achieved 
by submission of the data/information 
described in the attachments to the 
signatory below. 

Your product will remain suspended, 
however, until the Agency determines 
you are in compliance with the 
requirements which are the bases of this 
Notice and so informs you in writing. 

After the suspension becomes final 
and effective, the registrant subject to 
this Notice, including all supplemental 
registrants of product(s) listed in 
Attachment I, may not legally distribute, 
sell, use. offer for sale, hold for sale, 
ship, deliver for shipment, or receive 
and (having so received) deliver or offer 
to deliver, to any person, the product(s) 
listed in Attachment I. 

Persons other than the registrant 
subject to this Notice, as defined in the 


preceding sentence, may continue to 
distribute, sell, use. offer for sale, hold 
for sale, ship, deliver for shipment, or 
receive and (having so received) deliver 
or offer to deliver, to any person, the 
product(s) listed in Attachment I. 

Nothing in this Notice authorizes any 
person to distribute, sell, use, offer for 
sale, hold for sale, ship, deliver for 
shipment, or receive and (having so 
received) deliver or offer to deliver, to 
any person, the product(s) listed in 
Attachment I in any manner which 
would have been unlawful prior to the 
suspension. 

If the registration(s) of your product(s) 
listed in Attachment 1 are currently 
suspended as a result of failure to 
comply with another section 3(c)(2)(B) 
Data Call-In Notice or Section 4 Data 
Requirement Notice, this Notice, when it 
becomes a final and effective order of 
suspension, will be in addition to any 
existing suspension, i.e M all 
requirements which are the bases of the 
suspension must be satisfied before the 
registration will be reinstated. 

You are reminded that it is your 
responsibility as the basic registrant to 


notify all supplementary registered 
distributors of your basic registered 
product that this suspension action also 
applies to theL supplementary 
registered product(s) and that you may 
be held liable for violations committed 
by your distributors. 

If you have any questions about the 
requirements and procedures set forth in 
this suspension notice or in the subject 
3(c)(2)(B) Data Call-In Notice, please 
contact Stephen L. Brozena at (703) 308- 
8267. 

Sincerely yours. 

Director, Office of Compliance 

Monitoring 

Attachments: 

Attachment I - Product List 
Attachment II - Requirement List 
Attachment III - Explanatory Appendix 

II. Registrant(s) Receiving and Affected 
by Notice(s) of Intent to Suspend; Dale 
of Issuance; Active Ingredient and 
Product(s) Affected 

A letter of notification has been sent 
for the following product(s): 


Table A—Product Ust 


Rogfstrant Affected 

EPA Registration 
Number 

Active Ingredient 

Name of Product 

Date Issued 

Chugoku Marine Paints (U.S.A.) Inc. 

04830200004 

2-Ethoxyethanol 

Ravax AF Synthetic Resin Antifouling 
Paint 

3/5/92 

Couriaulds Coatings. Inc. 

00269300052 

Lead Compounds (Lead Oxide) 

International Antifouling Paint Formula 
No. 2 

3/5/92 


III. Basis for Issuance of Notice of 
Intent; Requirement List 

The following registrant(s) failed to 
submit the following required data or 
information: 


Table B—Requirement List 


Active 

Ingredient 

Registrant 

Affected 

Require¬ 

ment 

Name 

Original 

Due-Date 

Lead 

Courtaulds 

Confiden¬ 

11/30/91 

Com¬ 

Coat¬ 

tial 


pounds 

ings. 

State¬ 


(Lead 

Oxide) 

Inc. 

ment of 
Formula 
(CSF) 
Form 


2- 

Chugoku 

Confiden¬ 

11/30/91 

Ethox- 

Marine 

tial 


yethanol 

Paints 

(USA.) 

Inc. 

State¬ 
ment of 
Formula 
(CSF) 
Form 



IV. Attachment III Suspension Report- 
Explanatory Appendix 

A discussion of the basis for the 
Notice of Intent to Suspend follows: 

A. Lead Compounds [Lead Oxide) 

In March 1989, EPA issued a 
comprehensive Data Call-in Notice 
(DCI) under authority of FIFRA section 
3(c)(2)(B) which required registrants of 
products containing lead compounds 
(lead oxide) used as an inert ingredient 
to develop and submit data. These data 
were determined to be necessary to 
maintain the continued registration of 
affected products. Failure to comply 
with the requirements of a Data Call-In 
Notice is a basis for suspension under 
section 3(c)(2)(B) of FIFRA. 

The Lead Compounds (Lead Oxide) 
Data Call-In Notice required each 
affected registrant to submit materials 
demonstrating selection by the 
registrant of the options to address the 
data requirements. That submission was 
required by the Agency within 90 days 
of the registrant's receipt of the DCI. 


Because the Agency did not receive a 
response from you committing to 
undertake the required testing or any 
other appropriate response, a Notice of 
Intent to Suspend dated April 2,1991, 
was issued to you for failure tc comply 
with the Data Call-In Notice. On May 10, 
1991. the Agency received a response 
from you to the Notice of Intent to 
Suspend electing to commit to remove 
the inert ingredient from your product’s 
formulation within 6 months. A new, 
completed Confidential Statement of 
Formula form was required to be 
received by the Agency by November 
10,1991, indicating removal of the lead 
compounds (lead oxide) inert ingredient. 
To date, the Agency has not received 
the required new Confidential Statement 
of Formula from you; therefore, the 
Agency is issuing this Notice of Intent to 
Suspend. 

B. 2-Ethoxyethonol 

In March 1989, EPA issued a 
Comprehensive Data Call-In Notice 
(DCI) under authority of FIFRA section 






















3(c)(2)(B) which required registrants of 
products containing 2-ethoxyethanol 
used as an inert ingredient to develop 
and submit data. These data were 
determined to be necessary to maintain 
the continued registration of affected 
products. Failure to comply with the 
requirements of a Data Call-In Notice is 
a basis for suspension under section 
3(c)(2)(B) ofFIFRA. 

The 2-Ethoxyethanol Data Call-In 
required each affected registrant to 
submit materials demonstrating 
selection by the registrant of the options 
to address the data requirements. That 
submission was required to be received 
by the Agency within 90 days of the 
registrant’s receipt of the DCI. Because 
the Agency did not receive a response 
from you committing to undertake the 
required testing or any other appropriate 
response, a Notice of Intent to Suspend 
dated April 2,1991, was issued to you 
for failure to comply with the Data Call- 
In Notice. On May 1,1991. the Agency 
received a response from you to the 
Notice of Intent to Suspend electing to 
commit to remove the inert ingredient 
from your product’s formulation within 6 
months. A new. completed Confidential 
Statement of Formula form was required 
to be received by the Agency by 
November 1.1991, indicating the 
removal of the 2-ethoxyethanol inert 
ingredient. To date, the Agency has not 
received the required new Confidential 
Statement of Formula from you; 
therefore, the Agency is issuing this 
Notice of Intent to Suspend. 

V. Conclusions 

F.i'A has issued Notice(s) of Intent to 
Suspend on the dates indicated. Any 
further information regarding the 
Notice(s) may be obtained from the 
contact person noted above. 

Dated: March 24,1992. 

Michael M. Stahl. 

Director. Office of Compliance Monitoring. 

|FR Doc. 92-7384 Filed 3-31-92; 8:45 am) 

BILLJNG CODE 6560-50-E 


FARM CREDIT ADMINISTRATION 
IBM-25-MAR-92-03 j 

Policy Statement Concerning 
Communications with the Public 
During Rulemaking 

agency: Farm Credit Administration. 
action: Policy statement. 

summary: On March 25,1992. the Farm 
Credit Administration Board revised its 
policy on communications with the 
public during rulemaking. The new 
policy establishes guidelines for private 


contacts during the rulemaking process, 
and ensures that any substantive 
communications are promptly placed in 
the public rulemaking file. 

EFFECTIVE DATE: March 25.1992. 

FOR FURTHER INFORMATION CONTACT: 

William L. Larsen, Senior Attorney, 
Corporate and Regulatory Law Division. 
Office of General Counsel Farm Credit 
Administration, McLean, Virginia 22102- 
5090, (703) 883-4020, TDD (703) 883-4444. 
SUPPLEMENTARY INFORMATION: The text 
of the Board’s policy statement 
concerning communications with the 
public during the rulemaking process is 
set forth below in its entirety: 

Effective Date: 25-MAR-92. 

Effect on Previous Actions: Replaces 
previous Farm Credit Administration 
(FCA) Board policy on public 
communications during a rulemaking, 
adopted August 22,1986 and further 
clarified on November 20,1991. 

Whereas. The FCA Board finds that it 
is the public interest and consistent with 
the requirements of the Administration 
Procedure Act to revise its policy on 
communications with the public during 
the rulemaking process. 

Therefore, The FCA Board adopts the 
following statement: 

In keeping with the need to ensure an 
open, freely accessible, and well- 
informed rulemaking process while 
balancing the need for impartiality and 
fairness, the FCA will adhere to the 
following guidelines governing 
substantive oral communications 
between the public and Board members 
and staff during the course of a related 
rulemaking. 

Unrestricted communications with the 
public before rulemaking begins may 
stimulate creative and effective 
regulatory policy without compromising 
fairness principles. Therefore, no 
specific guidelines apply to such 
communications. However, once the 
rulemaking has begun with the 
publication of a notice of proposed 
rulemaking. FCA encourages members 
of the public to state their views 
regarding the rulemaking in writing 
during the public comment period. All 
such comments receive careful 
consideration and become part of the 
public record of the rulemaking. The 
comments received are placed in a 
public file at FCA, where they are 
available for examination and copying 
during normal business hours. Where 
appropriate. FCA will also conduct 
public hearings or open meetings to take 
testimony or hold discussions on a 
rulemaking. Such opportunities for oral 
comment from the public will be 
announced in advance and the 


comments received will be reflected in 
the rulemaking record. 

Substantive oral communications 
during the comment period between 
Board members and staff and members 
of the public regarding the subject of an 
ongoing rulemaking will be reflected in 
the public record. There are several 
reasons for this policy. First, there are 
considerations of openness and fair 
play. The rulemaking process must be 
accessible and evenhanded. FCA wishes 
to avoid any appearance of impropriety 
or undue influence by an interested 
party that might be caused by a private 
communication. Second, if a substantive 
comment on an outstanding rule 
proposed is conveyed to FCA in a 
private communication that does not 
become part of the public record, other 
interested members of the public may 
not have the opportunity to respond to 
new arguments or facts that the private 
communication may raise. Finally, FCA 
wants to assure a complete rulemaking 
record for future agency reconsideration 
of the rule or in the event of court 
review. 

FCA staff are always available to 
explain or clarify proposed rules. If. 
however, a member of the public seeks 
substantive discussion with FCA staff of 
the merits of a proposed rule after its 
publication for comment, staff will first 
suggest that the party file a written 
comment covering the matter to be 
discussed. If the party has not already 
filed comments on the proposal, a 
written comment is particularly 
encouraged. If new substantive 
comments are discussed, FCA staff will 
reduce the substances of such comments 
to writing and promptly place it in the 
public rulemaking file. Staff will again 
urge the party involved in the discussion 
to file the comments discussed in 
writing. 

From the time after the close of the 
comment period up to the time of 
adoption of the final rule, substantive 
discussions between interested parties 
and FCA staff pertaining to the 
proposed rule should be curtailed. In the 
interest of fairness, if new facts or 
arguments must be brought to the 
attention of the FCA. the 
communications must be in writing and 
promptly placed by the staff in the 
public file. 

This policy statements does not apply 
to public communications regarding any 
rulemaking issue unless and until the 
matter becomes the subject of a notice 
of proposed rulemaking. Nothing in this 
policy statements is meant to affect the 
ability of FCA to use negotiated 
rulemakings, open meetings or other 
types of public forums to augment its 
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rulemaking under section 553 of the 
Administrative Procedure Act. 

Dated this 25th day of March, 1992. By 
order of the Board. 

Curtis M. Anderson, 

Secretary. Farm Credit Administration Board. 
[FR Doc. 92-7486 Filed 3-31-92; 8:45 am] 
BILLING COO£ 6705-01-M 


FEDERAL COMMUNICATIONS 
COMMISSION 

[PR Docket No. 92-1; DA 92-3001 

Private Land Mobile Radio Services: 
Lubbock Area Public Safety Plan 

AGENCY: Federal Communications 

Commission. 

action: Notice. 

summary: The Chief. Private Radio 
Bureau and the Chief Engineer released 
this Order accepting the Public Safety 
Radio Plan for the Lubbock area (Region 
52). As a result of accepting the Plan for 
Region 52. licensing of the 82*1-824/866- 
869 MHz band in that region may begin 
immediately. 

EFFECTIVE DATE: March 18. 1992. 

FOR FURTHER INFORMATION CONTACT: 

Betty Woolford. Private Radio Bureau. 
Policy and Planning Branch, (202) 632- 
6497. 

SUPPLEMENTARY INFORMATION: 

Before the Federal Communications 
Commission Washington, DC 20554 

In the Matter of Lubbock Area Public 
Safety Plan. 

[PR Docket No. 92-11 

Adopted: March 1Z 1992 
Released: March 18.1992. 

ORDER 

By the Chief. Private Radio Bureau 
and the Chief Engineer: 

1. On November 12,1991, Region 52 
(Lubbock) submitted its Public Safety 
Plan to the Commission for review. The 
Plan sets forth the guidelines to be 
followed in allotting spectrum to meet 
current and future mobile 
communications requirements of the 
public safety and special emergency 
entities operating in the Lubbock area. 
On December 20,1991, Lubbock filed 
revisions to the Plan, based on 
conversations with the Commission’s 
staff. 

2. The Lubbock Plan was placed on 
Public Notice for comments on January 
3.1992, 57 FR 1267 (January 13.1992). 
The Commission received no comments 
in this proceeding. 

3. We have reviewed the Plan 

submitted for Lubbock and find that it 


conforms with the National Public 
Safety Plan. The plan includes all the 
necessary elements specific in the 
Report and Order in Gen. Docket No. 
87-112. 3 FCC Red 905 (1987). and 
satisfactorily provides for the current 
and projected mobile communications 
requirements of the public safety and 
special emergency entities in the 
Lubbock area. 

4. Therefore, we accept the Lubbock 
Public Safety Radio Plan. Furthermore, 
licensing of the 821-824/866-869 MHz 
band in the Lubbock area may 
commence immediately. 

Dated: March 25.1992. 

Federal Communications Commission. 
Ralph A. Haller. 

Chief. Private Radio Bureau. 

[FR Doc. 92-7445 Filed 3-31-92; 8:45 am] 

BILLING COOE 6712-01-H 


FEDERAL FINANCIAL INSTITUTIONS 
EXAMINATION COUNCIL 

I Docket No. AS92-4] 

Appraisal Subcommittee; Privacy Act 
of 1974; System of Records 

AGENCY: Appraisal Subcommittee, 
Federal Financial Institutions 
Examination Council. 
action: Notice of new system of 
records. 

SUMMARY: The Appraisal Subcommittee 
("ASC") of the Federal Financial 
Institutions Examination Council 
("FF1EC") is establishing a new system 
of records in accordance with the 
Privacy Act of 1974 * 1 ("Privacy Act"), 
entitled "national registry of State 
certified and licensed appraisers." This 
notice is intended to inform the public of 
the existence and character of this 
system of records. 

DATES: Effective date of the system: 

May 13,1992, providing that no 
comments or suggestions are received 
that justify a contrary determination. 
Comments concerning routine uses must 
be received on or before May 1,1992. 
ADDRESSES: Persons wishing to submit 
written comments concerning routine 
uses should file them with Edwin W. 
Baker. Executive Director. Appraisal 
Subcommittee, 2100 Pennsylvania 
Avenue, NW., suite 200, Washington. 

DC 20037. All comment letters should 
refer to Docket No. AS92-4. All 
comments received will be available for 
public inspection and copying at the 
above location. 

FOR FURTHER INFORMATION CONTACT: 

Edwin W. Baker, Executive Director, or 


• 5 U.S.C 552a. 


Marc L. Weinberg, General Counsel at 
(202) 357-0133, Appraisal Subcommittee, 
2100 Pennsylvania Avenue. NW., suite 
200, Washington. DC 20037. 

SUPPLEMENTARY INFORMATION: 

I. Introduction and Background 

On August 9.1989. Congress adopted 
Title XI of the Financial Institutions 
Reform, Recovery, and Enforcement Act 
of 1989 2 ("FIRREA"), including section 
1102 3 of Title XI. which established the 
ASC and placed it within the FFIEC. The 
ASC consists of representatives 
appointed by the heads of the Federal 
Financial Institutions Regulatory 
Agencies ("Regulatory Agencies") 4 and 
the Department of Housing and Urban 
Development. Congress intended Title 
XI of FIRREA and the ASC, the 
Regulatory Agencies and the Resolution 
Trust Corporation ("RTC") to protect 
federal financial and public policy 
interests 5 in real estate-related 
financial transactions 6 requiring the 
services of an appraiser. 7 

The ASC has several statutory duties 
under Title XI. First, it must monitor the 
appraisal regulations adopted by the 
Regulatory Agencies and the RTC 
(collectively, "Agencies"). Those 
regulations set out appraisal standards 
for federally related transactions 8 and 


* Public Law 101-73.103 Stat. 511 (1909). as 
amended by Public Law 102-233.105 Stat. 1761 
[1991) and Public Law 102-242.105 Slat. 2236 11991). 

a 12 U.S.C. 3310 [1990). 

4 The Regulatory Agencies are the Board of 
Governors of the Federal Reserve System ("FRS *), 
the Federal Deposit Insurance Corporation 
(' FDIC'*). the Office of the Comptroller of the 
Currency ("OCC ”). the Office of Thrift Supervision 
("OTS”). and the National Credit Union 
Administration pNCUA”). See section 1122(0) of 
Title XI. 12 U.S.C. 3350(6) (1990). 

6 Title XI‘s general purpose is ~to provide that 
Federal financial and public policy interests * 
will be protected by requiring that (certain) reul 
estate appraisals are performed in writing, rn 
accordance with uniform standards, by individuals 
whose competency has been demonstrated and 
whose professional conduct will be subject to 
effective 8upcrvision. ,, Section 1101 of Title XI. 12 
U.S.C. 3331 (1990). 

* See section 1121(b) of Title XL 12 U.SC. 3350(5) 
(1990). for the definition of "real estate-related 
financial transaction/* 

1 The Regulatory Agencies and the RTC have 
adopted appraisal regulations that, among other 
things, clarify the phrase "requires the services of 
an appraiser.’* See 12 CFR part 34 (OCC): part 225. 
subpart G (FRS): part 323 (FD1C): part 564 (OTS); 
part 722 (NCUA): and part 1608 (1991) (RTC). 

* See section 1121(4) of Title XL 12 U.S.C. 3350(4) 
(2990). which defines a "federally related 
transaction/* 
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define those federally related 
transactions requiring the services of a 
State certified or State licensed 
appraiser. Second, the ASC must 
monitor and review the practices, 
procedures, activities, and 
organizational structure of the Appraisal 
Foundation. Third, the ASC must 
monitor the certification and licensing 
programs for real estate appraisers in 
each State, territory, commonwealth, 
and the District of Columbia (‘'States**) 9 
and must review the State's compliance 
with the requirements of Title XI. It also 
is authorized by Title XI to take action 
against non-complying States. 10 

A major ASC program function 
concerns its “national registry/’ Under 
section 1103(a)(3) of Title XI. * 11 the ASC 
must “maintain a national registry of 
State certified and licensed appraisers 
who are eligible to perform appraisals in 
federally related transactions.” Another 
section of Title XI. section 1109(a)(1), 12 
requires “(e)ach State with an appraiser 
certifying or licensing agency * • * (to) 

* # transmit to the (ASC). no less than 

annually, a roster listing individuals 

who have received a State certification 

or license in accordance with this title 
• • * 

In accordance with these sections, the 
ASC has established a system of records 
entitled “national registry of State 
certified and licensed appraisers'* 
(“system" or “registry"), and has 
informed each State Appraiser 
Regulatory Agency (“State Agency") of 
its duty beginning on January 1,1992. to 
submit registry data to the ASC. 13 This 
system is maintained solely by the ASC 
and is maintained separately from other 
ASC records. It consists of a centralized, 
computerized data base of files and 
records concerning individual State 
licensed and State certified appraisers. 


9 Thr ASC is required lo “monitor State appraiser 
certifying and licensing agencies for the purpose of 
determining whether the * * “ agency's policies, 
practices, and procedures are consistent with (Title 
Xl).“ Section 1118(a) of Title XI. 12 U.S.C. 3347(a) 
(1990). See, a/so, section 1103(a)(1) of Title XI 12 
U.S.C. 3332(a)(1) (1990). 
in S 0 * section 1116 of Title XI. 12 U.S.C. 3347 


11 12 U.S.C. 3332(a)(3) (1990). 

'* 12 U.S.C. 3338(a)(1) (1990). 

13 See Notices 91-1 (September 23.1991) entitled 
Registry of Stale Certified or UccnRed Appraisers’*: 
tn-2 (September 25.1991) entitled ’ National 
Registry Fee Policy ”: and 91-3 (November 25.1991) 
entitled “Data Collection for the National Registry.” 
J 8 * Advisory No. 91-1 (December 20.1991). 
r.ach State issuing appraiser licenses and 
certifications to persons qualified to perform 
appraisals in connection with federally related 
transactions is required by Title XI to submit its 
roister data, even tf a State is “voluntary" or has 
chosen to take advantage of the extension from the 
mandatory use of such appraisers under section 
Title XI. 12 U.S.C. 3348(a)(1). as 

amended. 


Those files and records are compiled by 
each State Agency during licensure or 
certification process and also are used 
by the State Agencies in monitoring 
their universe of appraisals and State 
regulatory standards and requirements 
pertaining to those appraisers. The 
system will allow the ASC to carry out 
its mandate under Title IV, as discussed 
above. 

In accordance with OMB Circular A- 
108. Memoranda 1 and 3. the ASC, on 
March 18,1992. submitted a report 
concerning the system to the Office of 
Management and Budget, the Speaker of 
the House, the President of the Senate 
and the Privacy Protection Study 
Commission, as required by the Privacy 
Act of 1974. 

Accordingly, the ASC is establishing 
the following system of records: 

ASC-1 

SYSTEM NAME: 

National registry of State certified and 
licensed appraisers. 

SYSTEM LOCATION: 

Appraisal Subcommittee of the 
Federal Financial Institutions 
Examination Council, 2100 Pennsylvania 
Avenue. NW.. Suite 200, Washington. 

DC 20037. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Individuals who are, or have been, 
licensed or certified by a State to 
perform appraisals in federally related 
transactions. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

Transaction code; State name; last six 
digits of social security number; license 
number; State office name; State office 
address; State city address; State zip; 
State contact person name; State 
contact person title; State contact 
person telephone number; State contact 
person facsimile machine number; 
appraiser last name; appraiser first 
name; appraiser middle initial; appraiser 
date of birth; appraiser mailing street 
address; appraiser mailing city address; 
appraiser mailing State abbreviation; 
appraiser mailing address zip code; 
appraiser company name; appraiser 
company telephone number; appraiser 
company facsimile machine telephone 
number; appraiser physical street 
address; appraiser physical city address; 
appraiser physical State abbreviation; 
appraiser physical zip code; appraiser 
license/certification status; appraiser 
license/certification status date; 
appraiser license/certification type; 
appraiser license/certification issue 
date; appraiser license/certification 
expiration date; appraiser license/ 


certification fee paid; appraiser license/ 
certification date fee paid; and appraiser 
license/certification periods covered. 

AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 

Sections 1103(a)(4) and 1109(a)(1), 

Title XI of FIRREA; 12 U.S.C. 3332(a)(4) 
and 3338(a)(1) (1990). 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

(1) The information in the system may 
be used by the ASC in any 
administrative proceeding before the 
ASC or in any other action or 
proceeding in which the ASC or any 
member of the ASC or its staff 
participates as a party or the ASC 
participates as amicus curiae and may 
be available to the extent required by 
law in response to a subpoena issued in 
the course of a proceeding in which the 
ASC is not a party. 

(2) In any case in which records in the 
system indicate a violation or a 
potential violation of law. whether civil, 
criminal or regulatory in nature, whether 
arising by general statute or particular 
program statute, or by regulation, rulp nr 
order issued pursuant thereto, the 
relevant records may be referred to the 
appropriate agency, whether federal, 

State or local, charged with enforcing or 
implementing the Statute, regulation, 
rule or order. 

(3) The information may be given or 
shown to anyone during the course of an 
ASC investigation if the ASC staff has 
reason to believe that disclosure to the 
person will further the investigation. 
Information also may be disclosed to 
federal. State or local authorities in 
order to obtain information or records 
relevant to an ASC investigation. 

(4) The information may be given to 
independent auditors or other private 
firms with which the ASC has 
contracted to carry out an independent 
audit, or to collate, aggragate or 
otherwise refine and process data 
collected in the system of records. These 
contractors will be required to maintain 
Privacy Act safeguards with respect to 
such records. 

(5) The informaiton may be disclosed 
to a federal. State or local government 
agency where records in this system of 
records pertain to an applicant for 
employment or to a current employer of 
that agency where the records are 
relevant and necessary to an agency 
decision concerning the hiring or 
retention of an employee or disciplinary 
or other administrative action 
concerning an employee. 
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(6) The information may be disclosed 
to a federal. State or local government 
agency in response with the issuance of 
a security clearance, the letting of a 
contract, or the issuance of a license, 
grant or other benefit by the requesting 
agency, to the extent that the 
information is relevant and necessary to 
the requesting agency’s decision in the 
matter. 

(7) The information may be disclosed 
to the Department of Justice or other 
counsel to the ASC for legal advice and 
also when the defendant in litigation is: 
(a) Any component of the ASC or any 
member or employee of the ASC in his 
or her official capacity; or (b) the United 
States. The information also may be 
disclosed to counsel for any ASC 
member or employee in litigation or 
anticipated litigation in his or her 
individual capacity where the ASC or 
the Department of Justice agrees to 
represent such employee or authorizes 
representation by another. 

(8) The information may be disclosed 
to a Congressional office in response to 
an inquiry made at the request of the 
individual to whom the record pertains. 

(9) The information may be disclosed 
to the news media in accordance with 
guidelines contained in 28 CFR 50.2 
concerning the ASC’s functions relating 
to civil, administrative and criminal 
proceedings. 

(10) The information may be disclosed 
to a federal, State or local government 
agency and a duly authorized officer or 
employee of a financial institution, as 
that term is defined in section 1121(7) of 
title XI of FIRREA, 12 U.S.C. 3350(7) 
(1990), where records in this system of 
records pertain to a person seeking to 
qualify as a staff or fee appraiser 
eligible to perform an appraisal for a 
financial institution in a federally 
related transaction. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

storage: 

Paper records in file drawers, 
computer diskettes, magnetic tapes, and 
computer memory. These records also 
will be stored at National Technical 
Information Services, Department of 
Commerce, Springfield, VA. 

retrievability: 

By any single data element or by any 
combination of data elements. Those 
data elements are set out under the 
heading. "Categories of Records in the 
System." 

SAFEGUARDS: 

The records are kept in limited access 
areas during duty hours and in locked 


office areas at all other times. These 
records are available only to those 
persons whose official duties require 
such access. 

retention and disposal: 

System records are retained by the 
ASC indefinitely. 

system manager(s) and address: 

Associate Director. Administration, 
ASC. 2100 Pennsylvania Avenue, NW., 
Suite 200, Washington, DC 20037. 

NOTIFICATION PROCEDURE: 

Individuals seeking to determine 
whether this system of records contains 
information about themselves, seeking 
access to records about themselves in 
this system of records, or contesting the 
content of records about themselves, 
should address written inquiries to the 
Privacy Act Officer, ASC, 2100 
Pennsylvania Avenue. NW., Suite 200; 
Washington, DC 20037, pending ASC 
approval of 12 CFR part 1102, subpart C. 

RECORD ACCESS PROCEDURE: 

See notification procedure above. 

CONTESTING RECORD PROCEDURES: 

See notification procedure above. 

RECORD SOURCE CATEGORIES: 

Information in these records is 
supplied by State Agencies. Those 
Agencies gather the information from 
individuals seeking to become State 
licensed or State certified appraisers, 
individuals seeking to renew their 
licenses or certifications, or qualified 
individuals seeking authority from an 
Agency to perform appraisals in 
federally related transactions outside of 
their State of licensure or certification 
on a temporary basis. 

EXEMPTIONS CLAIMED FOR THE SYSTEM*. 

None. 

By the Appraisal Subcommittee of the 
Federal Financial Institutions Examination 
Council. 

Dated: March 28.1992. 

Edwin W. Baker, 

Executive Director. 

[FR Doc. 92-7359 Filed 3-31-92; 8:45 am) 

BILLING COOC 6210-01-M 


FEDERAL MARITIME COMMISSION 

Agreement(s) Filed; City of Long 
Beach, et al. 

The Federal Maritime Commission 
hereby gives notice of the filing of the 
following agreement(s) pursunt to 
section 5 of the Shipping Act of 1984. 

Interested parties may inspect and 
obtain a copy of each agreement at the 


Washington, DC Office of the Federal 
Maritime Commission, 1100 L Street, 
NW.. room 10325. Interested parties may 
submit comments on each agreement to 
the Secretary, Federal Maritime 
Commission, Washington, DC 20573, 
within 10 days after the date of the 
Federal Register in which this notice 
appears. The requirements of comments 
are found in § 572.603 of title 46 of the 
Code of Federal Regulations. Interested 
persons should consult this section 
before communicating with the 
Commission regarding a pending 
agreement. 

Agreement No.: 224-003939-004. 

Title: City of Long Beach/ 
Metropolitan Stevedore Company 
Terminal Agreement. 

Parties: City of Long Beach 
Metropolitan Stevedore Company. 

Synopsis: The amendment restates the 
Agreement between the parties and 
revises the legal description of the 
premises to include additional land 
area, to provide for the construction of 
additional improvements and to revise 
the compensation formula. 

Agreement No.: 224-200286-001. 

777/e:Port of Tacoma/Maersk 
Terminal Lease Agreement. 

Parties: Port of Tacoma Maersk, Inc. 

Synopsis: The subject modification 
deletes the fourth of four container 
cranes specified in the preferential non¬ 
exclusive Lease between the Port of 
Taxoma and Maersk, Inc. 

Agreement No.: 224-200593. 

Title: Universal Maritime Services/ 
Maryland Port Administration Terminal 
Agreement. 

Parties: Maryland Port Administration 
("MPA") Universal Maritime Services 
Corporation (Universal) ("Universal"). 

Synopsis: The Agreement allows 
Universal to lease from MPA 39 acres of 
land and 40,000 square feet of space in 
Shed 11 at the Dundalk Marine Terminal 
in Baltimore. Maryland. The Agreement 
has an initial term of ten years. 

Agreement No.: 224-200636. 

Title: L.A. Cruise Ship/Regency 
Maritime Corp. Terminal Agreement. 

Parties: L.A. Cruise Ship Terminals. 
Inc. Regency Maritime Corp. 

Synopsis: The subject Agreement 
provides for the use by Regency 
Maritime Corp. of terminal facilities and 
services provided by L.A. Cruise Ship 
Terminals, Inc. in the Port of Los 
Angeles. 

Agreement No.: 224-200637. 

Title: Lykes Bros./Georgia Ports 
Authority Terminal Agreement. 

Parties: Georgia Ports Authority 
("Authority") Lykes Bros. Steamship 
Co.. Inc. ("Lykes"). 
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Synopsis: The Agreement provides for 
the use by Lykes of terminal facilities 
and services provided by the Authority 
at Savannah. Georgia, with 
compensation to be determined on a 
per-container basis. 

Agreement No.: 224-200638. 

Title: Maryland Port Administration/ 
Bridgestone-Firestone Terminal Lease 
Agreement. 

Parties: Maryland Port 
Administration(“MPA“) Bridgestone- 
Firestone. Inc. (“Firestone*’). 

Synopsis: The subject Agreement 
provides for the long-term lease by 
Firestone from the MPA of terminal 
facilities at the North Locust Point 
Marine Terminal. 

Dated: March. 26.1992. 

By Order of the Federal Maritime 
Commission. 

Joseph C. Polking. 

Secretary. 

[FR Doc. 02-7432 Filed 3-31-92; 8:45 amj 

BILUNG CODE 6730-01-* 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Administration for Children and 
Families 

Agency Information Collection Under 
OMB Review 

agency: Administration for Children 
and Families, HHS. 
action: Notice. 

summary: Under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35). we have submitted to the 
Office of Management and Budget 
(OMB) a request for approval of an 
existing information collection 
requirement for the Administration on 
Children. Youth and Families (ACYF) of 
the Administration for Children and 
Families (ACF). 

addresses: Copies of the information 
collection request may be obtained from 
Steve Smith, by calling (202) 401-9235. 

Written comments and questions 
regarding the requested approval for 
information collection should be sent 
directly to: Kristina Emanuels. OMB 
Desk Officer for ACF, OMB Reports 
Management Branch, New Executive 
Office Building, room 3002. 725 17th 
Street. NW.. Washington. DC 20503. 

(202) 395-7316. 

Information on Document 

T itie: State Plan for Foster Care and 
Adoption Assistance title IV-E. 

OMB No.: 0980-0141. 

Description : The title IV-E State Plan 
l)r foster Care and Adoption 


Assistance is required by section 471 of 
the Social Security Act. Section 471 of 
the Act. Federal Payments for Foster 
Care and Adoption Assistance, requires 
that every State operate the Federal 
foster care and adoption assistance 
programs under an approved title IV-E 
State plan. States must document how 
they meet the title IV-E requirements. 
Annual Number of Respondents: 51. 
Annual Frequency: 1. 

Average Burden Hours Per Response: 
15. 

Total Burden Hours: 765. 

Dated: March 23,1992. 

Naomi B. Marr, 

Director. Office of Information Systems 
Management. 

[FR Doc. 92-7299 Filed 3-31-92: 8:45 am] 

BILLING CODE 4130-01-* 


Agency Information Collection Under 
OMB Review 

agency: Administration for Children 
and Families, HHS. 
action: Notice. 

summary: Under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35). we have submitted to the 
Office of Management and Budget 
(OMB) a request to approve a 
reinstatement of an information 
collection requirement for the Children’s 
Bureau, of the Administration on 
Children. Youth and Families (ACYF) of 
the Administration for Children and 
Families (ACF). 

addresses: Copies of the information 
collection request may be obtained from 
Steven Smith, by calling (202) 401-9235. 

Written comments and questions 
regarding the requested approval for 
information collection should be sent 
directly to: Kristina Emanuels, OMB 
Desk Officer for ACF, OMB Reports 
Management Branch, New Executive 
Office Building, room 3002, 72517th 
Street, NW., Washington. DC 20503, 

(202) 395-7316. 

Information on Document 

Title: Child Welfare Services State 
Plan (title IV-B). 

OMB No.: 0980-0142. 

Description: The Child Welfare 
Services State Plan is required by 
section 422 of the Social Security Act. 

The title IV-B State plan, jointly 
developed by Federal and State 6taff, 
assures States’ compliance with Federal 
law and regulations, analyzes needs, 
develops goals and objectives, and 
provides for coordination between the 
services provided for children under the 
plan and the services and assistance 


provided under title XX. under the State 
plan approved under part A of this title. 
The plan also summarize services and 
expenditures provided under other State 
programs having a relationship to the 
program under title IV-B. with a view to 
provision of welfare and related 
services which will best promote the 
welfare of children and families. The 
Act also requires that a State may 
choose the format of their plan and a 
one. two, or three year approval period. 
Annual Number of Respondents: 72. 
Annual Frequency: 1. 

A verage Burden Hours Per Response: 
182. 

Total Burden Hours: 13,104. 

Dated: February 27.1992. 

Naomi B. Marr, 

Director. Office of Information Systems 
Management. 

[FR Doc. 92-7300 Filed 3-31-92; 8:45 am| 

BILLING CODE 413O-01-* 


Agency Information Collection Under 
OMB Review 

agency: Administration for Children 
and Families, HHS. 
action: Notice. 

summary: Under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35), we have submitted to the 
Office of Management and Budget 
(OMB) a request for approval of a new 
information collection for the 
Administration on Children, Youth and 
Families (ACYF) of the Administration 
for Children and Families (ACF). 
addresses: Copies of the information 
collection request may be obtained from 
Steve Smith, by calling (202) 401-9235. 

Written comments and questions 
regarding the requested approval for 
information collection should be sent 
directly to: Kristina Emanuels. OMB 
Desk Officer for ACF. OMB Reports 
Management Branch, New Executive 
Office Building, room 3002, 725 17th 
Street, NW.. Washington, DC 20503, 

(202) 395-7316. 

Information on Document 

Title: Case Plan, sections 427(a)(2)(B). 
471(a)(16). 475(1) and 475(5)(A) of the 
Social Security Act. 

OMN No.: 0980-0140. 

Description: Section 427 of the Social 
Security Act authorizes incentive 
payments to States which provide 
specific foster care protections. Among 
these protections is a requirement to 
develop for each child a “case plan” 
which is designed to achieve placement 
in the least restrictive (most family-like) 
setting available and in close proximity 
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to the parents’ home, consistent with the 
best interest and special needs of the 
child. 

Annual Number of Respondents: 
407.000. 

Annual Frequency: 1. 

Average Burden Hours Per Response: 
4. 

Total Burden Hours: 1,628,000. 

Dated: March 23.1992. 

Naomi B. Man*, 

Director. Office of Information Systems 
Management. 

[FR Doc. 92-7301 Filed 3-31-92; 8:45 am] 
BILLING CODE 4130-01-M 


Agency Information Collection Under 
OMB Review 

agency: Administration for Children 
and Families, HHS. 
action: Notice. 

summary: Under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35). we have submitted to the 
Office of Management and Budget 
(OMB) a request for approval of a new 
information collection for the Children's 
Bureau, of the Administration on 
Children, Youth and Families (ACYF) of 
the Administration for Children and 
Families (ACY). 

addresses: Copies of the information 
collection request may be obtained from 
Steve Smith, by calling (202) 401-9235. 

Written comments and questions 
regarding the requested approval for 
information collection should be sent 
directly to: Kristina Emanuels, OMB 
Desk Officer for ACF, OMB Reports 
Management Branch, New Executive 
Office Building, room 3002, 725 17th 
Street, NW. Washington, DC 20503, (202) 
395-7316. 

Information on Document 

Title: National Study of Protective. 
Preventive, and Reunification Services 
Delivery to Children and Their Families. 

OMB No.: New Submission. 

Description: The data collection 
instruments—there are three major 
survey components—and procedures 
will be used by the Administration for 
Children. Youth and Families (ACYF) of 
the Administration for Children and 
Families (ACF) to conduct a pilot study 
for the National Study of Protective, 
Preventive, and Reunification Services 
Delivered to Children and Families. 

The purposes of the pilot study are to: 
(1) Describe and determine the number 
and percentage of children and families 
receiving protective, preventive, and 
reunification/out-of-home services, and 
aftercare services; and (2) obtain 


national data on the number, types, and 
dynamics of the services provided to 
children and their families. 

The findings of the study will provide 
a basis upon which child welfare policy 
can be developed and refined 
throughout the next decade. Other 
benefits derived from the pilot study will 
provide standardized services 
definitions for protective preventive, 
reunification services and for the target 
populations eligible to receive them. The 
study will identify services provided by 
child welfare agencies across the 
country and develop standardized 
service definitions across agencies. 
Annual Number of Respondents: 150. 
Annual Frequency: 4. 

Average Burden Hours Per Response: 
.75 

Total Burden Hours: 450. 

Dated: February 27.1992. 

Naomi B. Marr, 

Director, Office of Information Systems 
Management . 

[FR Doc. 92-7302 Filed 3-31-92; 8:45 am) 

BILLING CODE 4130-01-M 


Agency Information Collection Under 
OMB Review 

agency: Administration for Children 
and Families. Office of Financial 
Management, HHS. 
action: Notice. 

summary: Under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35), we have submitted to the 
Ofice of Management and Budget (OMB) 
a request for approval of a previously 
approved information collection for the 
Office of Financial Management of the 
Administration for Children and 
families. 

Copies of the Information Collection 
request may be obtained from Steve 
Smith, by calling (202) 401-9235. 

Written comments and questions 
regarding the requested approval for 
information collection should be sent 
directly to: Kristina Emanuels, OMB 
Desk Officer for ACF, OMB Reports 
Management Branch, New Executive 
Office Building, room 3002, 725 17th 
Street, NW., Washington. DC 20503, 

(202) 395-7316. 

Information on Document 

Title : Quarterly Report of 
Expenditures and Estimates for Foster 
Care and Adoption Assistance (Form 
IV-E-12. 

OMB NO.: 0980-0131. 

Description: The State Expenditure 
and Estimate Report for the Foster Care 
and Adoption Assistance Program is 
required to determine the State's funding 


needs and for supporting training and 
administrative expenditures for each of 
the following three program activities 
funded under title IV-E of the Social 
Security Act: 

a. Non-Voluntary Foster Care. 

b. Voluntary Foster Care. 

c. Adoption Assistance. 

This accountability for budgetary and 
corresponding expenditures conforms 
with specific requirements of Public Law 
96-272 (“the Adoption Assistance and 
Child Welfare Act of 1980*’). 

Data reported on the form are used to 
adjust the estimated amounts obligated 
and recover as soon as possible the 
available unexpended grant funds not 
needed by the States for these programs. 
These data are also used to determine 
the maximum estimated advance 
amount that can be obligated and made 
available to the State before the 
beginning of each calendar quarter. 

The information generated by this 
form is used by the Federal Government 
to compute quarterly grants to States at 
the beginning of the grant period. If this 
information were not available, the 
States would experience a cash flow 
problem since grants could not be issued 
until after the end of the grant period 
when States could verified expenditures. 

Annual Number of Respondents: 51. 

Annual Frequency. 4. 

A veroge Burden Hours Per Response: 
25. 

Total Burden Hours: 5,100. 

Dated March 23,1992. 

Naomi B. Marr, 

Director. Office of Information Systems 
Management. 

[FR Doc. 92-7303 Filed 3-31-92; 8:45 am] 
BILUNG CODE 4130-01-M 


Current List of Laboratories Which 
Meet Minimum Standards to Engage in 
Urine Drug Testing for Federal 
Agencies 


summary: The Department of Health 
and Human Services notifies Federal 
agencies of the laboratories currently 
certified to meet standards of subpart C 
of Mandatory Guidelines for Federal 
Workplace Drug Testing Programs (53 
FR 11979,11986). A similar notice listing 
all currently certified laboratories will 
be published during the first week of 
each month, and updated to include 
laboratories which subsequently apply 


agency: National Institute on Drug 
Abuse, ADAMHA, HHS. 
action: Notice. 


Alcohol, Drug Abuse, and Mental 
Health Administration 


■ 
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for and complete the certification 
process. If any listed laboratory’s 
certification is totally suspended or 
revoked, the laboratory will be omitted 
from updated lists until such time as it is 
restored to full certification under the 
Guidelines. 

FOR FURTHER INFORMATION CONTACT: 

Denise L. Goss, Program Assistant, Drug 
Testing Section. Division of Applied 
Research, National Institute on Drug 
Abuse, room 9-A-53, 5600 Fishers Lane. 
Rockville, Maryland 20857; tel.: (301) 
443-6014. 

SUPPLEMENTARY INFORMATION: 

Mandatory Guidelines for Federal 
Workplace Drug Testing were 
developed in accordance with Executive 
Order 12564 and section 503 of Public 
Law 100-71. Subpart C of the 
Guidelines, "Certification of 
Laboratories Engaged in Urine Drug 
Testing for Federal Agencies," sets strict 
standards which laboratories must meet 
in order to conduct urine drug testing for 
Federal agencies. To become certified 
an applicant laboratory must undergo 
three rounds of performance testing plus 
an on-site inspection. To maintain that 
certification a laboratory must 
participate in an every-other-month 
performance testing program plus 
periodic, onsite inspections. 

Laboratories which claim to be in the 
applicant stage of NIDA certification are 
not to be considered as meeting the 
minimum requirements expressed in the 
NIDA Guidelines. A laboratory must 
have its letter of certification from HHS/ 
NIDA which attests that it has met 
minimum standards. 

In accordance with subpart C of the 
Guidelines, the following laboratories 
meet the minimum standards set forth in 
the Guidelines: 

AccuTox Analytical Laboratories, 427 
Fifth Avenue, NW., P.O. Box 770, 
Attalla. AL 35954-0770. 205-538-0012/ 
800-247-3893. 

Aegis Analytical Laboratories, Inc., 624 
Grassmere Park Road, suite 21, 
Nashville, TN 37211. 615-331-5300. 
Alabama Reference Laboratories. Inc., 

543 South Hull Street, Montgomery, 

AL 36103. 800-541-4931 /205-263-5745. 
Alletess Medical Laboratory, Inc., 529 
Beacon Parkway West il02, 
Birmingham, AL 35209. 800-221-0335. 
Allied Clinical Laboratories, 201 Plaza 
Boulevard, Hurst. TX 76053, 817-282- 
2257. 

American Medical Laboratories, Inc., 
11091 Main Street, P.O. Box 188, 

Fairfax. VA 22030. 703-691-9100. 
Associated Pathologists Laboratories, 

Inc., 4230 South Burnham Avenue, 
suite 250. Las Vegas. NV 89119-5412, 
702-733-7866. 


Associated Regional and University 
Pathologists, Inc. (ARUP), 500 Chipeta 
Way, Salt Lake City, UT 84108, 801- 
583-2787. 

Bayshore Clinical Laboratory, 4555 W. 
Schroeder Drive, Brown Deer, WI 
53223, 414-355-4444/800-877-7016. 
Beilin Hospital-Toxicology Laboratory. 
2789 Allied Street. Green Bay. WI 
54304, 414-496-2487. 

Bioran Medical Laboratory, 415 
Massachusetts Avenue, Cambridge, 
MA 02139. 617-547-8900. 

California Toxicology Services, 1925 
East Dakota Avenue, Suite 206, 
Fresno, CA 93726, 209-221-5655/800- 
448-7600. 

Cedars Medical Center, Department of 
Pathology, 1400 Northwest 12th 
Avenue. Miami. FL 33136, 305-325- 
5810. 

Center for Human Toxicology, 417 
Wakara Way-Room 290, University 
Research Park, Salt Lake City. UT 
84108, 801-581-5117. 

Columbia Biomedical Laboratory. Inc.. 
4700 Forest Drive, suite 200, Columbia, 
SC 29206, 806-848-4245/803-782-2700. 
Clinical Pathology Facility, Inc.. 711 
Bingham Street, Pittsburgh, PA 15203. 
412-488-7500. 

Clinical Reference Lab, 11850 West 85th 
Street, Lenexa. KS 66214, 800-445- 
6917. 

CompuChem Laboratories, Inc., 3308 
Chapel Hill/Nelson Hwy., P.O. Box 
12652, Research Triangle Park, NC 
27709, 919-549-8263/806-833-3984. 
Continental Bio-Clinical Laboratory 
Service, Inc., A MetPath Laboratory, 
2740 28th Street, SW.. Grand Rapids, 
MI 49509. 806-777-0706/616-538-6700. 
Cox Medical Centers. Department of 
Toxicology, 1423 North Jefferson 
Avenue, Springfield. MO 65802, 800- 
876-3652/417-836-3093. 

Damon Clinical Laboratories. 140 East 
Ryan Road. Oak Creek, WI 53154, 
806-365-3840, (name changed: 
formerly Chem-Bio Corporation; CBC 
Clinilab). 

Damon Clinical Laboratories. 8300 
Esters Blvd., suite 900. Irving. TX 
75063, 214-929-0535. 

Doctors & Physicians Laboratory, 801 
East Dixie Avenue, Leesburg, FL 
32748. 904-787-9006. 

Drug Labs of Texas. 15201 110 East, 
suite 125, Channelview. TX 77530, 
713-457-3784. 

DrugScan, Inc., P.O. Box 2969.1119 
Meams Road, Warminster, PA 18974, 
215-674-9310. 

Eagle Forensic Laboratory, Inc., 950 
North Federal Highway, Suite 308, 
Pompano Beach, FL 33062. 305-946- 
4324. 


Eastern Laboratories. Ltd., 95 Seaview 
Boulevard. Port Washington. NY 
11050, 516-625-9800. 

ElSohly Laboratories, Inc., 1215-1/2 
Jackson Ave., Oxford, MS 38655, 601- 
236-2609. 

Employee Health Assurance Group. 405 
Alderson Street, Schofield. WI 54476, 
806-627-8200, (name change: formerly 
Alpha Medical Laboratory, Inc.). 

General Medical Laboratories, 36 South 
Brooks Street. Madison, WI 53715, 
608-267-6267. 

Harris Medical Laboratory. 7606 Pebble 
Drive. Fort Worth, TX 76118, 817-595- 
0294. 

HealthCare/Preferred Laboratories. 
24451 Telegraph Road. Southfield, MI 
48034. 800-328-4142 (inside MIJ/806- 
225-9414 (outside MI). 

Laboratory of Pathology of Seattle. Inc., 
1229 Madison St., suite 500, Nordstrom 
Medical Tower, Seattle, WA 98104, 
206-386-2672. 

Laboratory Specialists. Inc., 113 Jarrell 
Drive, Belle Chasse, LA 70037, 504- 
392-7961. 

Mayo Medical Laboratories, 200 S.W. 
First Street, Rochester, MN 55905, 800- 
533-1710/507-284-3631. 

Med-Chek Laboratories. Inc., 4900 Perry 
Highway, Pittsburgh, PA 15229, 412- 
931-7200. 

MedExpress/National Laboratory 
Center, 4022 Willow Lake Boulevard, 
Memphis, TN 38175, 901-795-1515. 

MedTox Bio-Analytical, a Division of 
MedTox Laboratories, Inc., 9176 
Independence Avenue, Chatsworth, 

CA 91311, 818-718-0115/800-331-8670 
(outside CA)/800-464-7081 (inside 
CA), (name changed: formerly 
Laboratory Specialists, Inc., Abused 
Drug Laboratories). 

MedTox Bio-Analytical, a Division of 
MedTox Laboratories. Inc., 2356 North 
Lincoln Avenue, Chicago. IL 60614, 
312-880-6900. (name changed: 
formerly Bio-Analytical 
Technologies). 

MedTox Laboratories, Inc., 402 W. 

County Road D. St Paul, MN 55112, 

612-636-7466/800-832-3244. 

Methodist Hospital of Indiana. Inc., 
Department of Pathology and 
Laboratory Medicine. 1701 North 
Senate Boulevard, Indianapolis, IN 
46202, 317-929-3587. 

Methodist Medical Center Toxicology 
Laboratory. 221 N.E. Glen Oak 
Avenue, Peoria. IL 61636, 800-752- 
1835/309-671-5199. 

MetPath. Inc., 1355 Mittel Boulevard, 
Wood Dale, IL 60191, 708-595-3888. 

MetPath, Inc., One Malcolm Avenue, 
Teterboro, NJ 07608. 201-393-5000. 
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Me! West-BPL Toxicology Laboratory, 
18700 Oxnard Street, Tarzana, CA 
91356, 800-492-0800/818-343-6191. 

National Center for Forensic Science. 
1901 Sulphur Spring Road, Baltimore. 
MD 21227, 410-536-1405. (name 
changed: formerly Maryland Medical 
Laboratory, Inc.). 

National Drug Assessment Corporation, 
5419 South Western, Oklahoma City, 
OK 73109, 800-749-3784, (name 
changed: formerly Med Arts Lab). 

National Health Laboratories 
Incorporated, 13900 Park Center Road, 
Herndon, VA 22071, 703-742-3100/ 
800-572-3734 (inside VA)/800-336- 
0391 (outside VA). 

National Health Laboratories 
Incorporated, d.b.a. National 
Reference Laboratory, Substance 
Abuse Division, 1400 Donelson Pike, 
suite A-15, Nashville, TN 37217, 615- 
360-3992/800-800—4522. 

National Health Laboratories 
Incorporated, 2540 Empire Drive, 
Winston-Salem. NC 27103-6710, 919- 
760-4620/800-334-8627 (outside NC)/ 
800-642-0894 (inside NC). 

National Psychopharmacology 
Laboratory. Inc., 9320 Park W. 
Boulevard, Knoxville, TN 37923,800- 
251-9492. 

National Toxicology Laboratories, Inc- 
1100 California Avenue. Bakersfield, 
CA 93304, 805-322-4250. 

Nichols Institute Substance Abuse 
Testing (NISAT), 8985 Balboa Avenue, 
San Diego, CA 92123, 800-^46-4728/ 
619-894-5050, (name changed: 
formerly Nichols Institute). 

Northwest Toxicology, Inc., 1141 E. 3900 
South, Salt Lake City. UT 84124, 800- 
322-3361. 

Oregon Medical Laboratories, P.O. Box 
972,722 East 11th Avenue, Eugene, 

OR 97440-0972, 503-687-2134. 

Parke DeWatt Laboratories, Division of 
Comprehensive Medical Systems, Inc., 
1810 Frontage Rd.. Northbrook, IL 
00062, 708-480-4680. 

Pathology Associates Medical 
Laboratories, East 11004 Indiana. 
Spokane. WA 99206, 509-926-2400. 

PDLA. Inc. (Precision). 5 Industrial Park 
Drive. Oxford, MS 38655. 601-236- 
5600/800-237-7352. 

PDLA, Inc. (Princeton), 100 Corporate 
Court, So. Plainfield, NJ 07060, 908- 
769-8500/800-237-7352. 

PharmChem Laboratories, Inc., 1505-A 
O’Brien Drive, Menlo Park, CA 94025. 
415-328-6200/800—446-5177. 

Poisonlab, Inc., 7272 Clairemont Mesa 
Road, San Diego, CA 92111, 619-279- 
2600. 

Precision Analytical Laboratories, Inc.. 
13300 Blanco Road, suite #150, San 
Antonio. TX 78216, 512-493-3211. 

Puckett Laboratory. 4200 Mamie Street, 
Hattiesburgh. MS 39402, 001-264- 
3856/809-844-6378. 


Regional Toxicology Services, 15305 
N.E. 40th Street. Redmond WA 98052, 
206-882-3400. 

Resource One, Inc., Seven Pointe Circle, 
Greenville, SC 29615, 803-223-5639. 

Roche Biomedical Laboratories, 1801 
First Avenue South, Birmingham, AL 
35233, 205-581-4170. 

Roche Biomedical Laboratories. 1957 
Lakeside Parkway, suite 542, Tucker, 
GA 30084, 404-939-4811. 

Roche Biomedical Laboratories. Inc.. 
1912 Alexander Drive, P.O. Box 13973, 
Research Triangle Park, NC 27709, 
919-361-7770. 

Roche Biomedical Laboratories. Inc., 69 
First Avenue, Raritan, NJ 08869, 800- 
437-4986. 

Roche Biomedical Laboratories. Inc., 
1120 Stateiine Road Southaven, MS 
38671, 601-342-1286. 

Scott & White Drug Testing Laboratory, 
600 South 25th Street, Temple, TX 
76504, 800-749-3788. 

S.E.D. Medical Laboratories, 500 Walter 
NE suite 500, Albuquerque, NM 87102, 
505-848-8800. 

Sierra Nevada Laboratories, Inc., 888 
Willow Street, Reno, NV 89502,800- 
648-5472. 

SmithKiine Beecham Clinical 
Laboratories, 7600 Tyrone Avenue, 
Van Nuys, CA 91045, 818-376-2520. 

SmithKiine Beecham Clinical 
Laboratories, 3175 Presidential Drive, 
Atlanta. GA 30340, 404-934-9205, 
(name changed: formerly SmithKiine 
Bio-Science Laboratories). 

SmithKiine Beecham Clinical 
Laboratories, 506 E. State Parkway, 
Schaumburg, IL 60173, 708-885-2010, 
(name changed: formerly International 
Toxicology Laboratories). 

SmithKiine Beecham Clinical 
Laboratories, 11636 Administration 
Drive. St. Louis. MO 63146, 314-567- 
3905. 

SmithKiine Beecham Clinical 
Laboratories, 400 Egypt Road, 
Norristown. PA 19403, 800-523-5447, 
(name changed: formerly SmithKiine 
Bio-Science Laboratories). 

SmithKiine Beecham Clinical 
Laboratories, 8000 Sovereign Row, 
Dallas, TX 75247, 214-638-1301, (name 
changed: formerly SmithKiine Bio- 
Science Laboratories). 

South Bend Medical Foundation, Inc., 

530 North Lafayette Boulevard, South 
Bend, IN 46601, 219-234-4176. 

Southgate Medical Services. Inc., 21100 
Southgate Park Boulevard. Cleveland, 
OH 44137-3054. 800-338-0166 (outside 
OH)/800-362-8913 (inside OH), (name 
changed: formerly Southgate Medical 
Laboratory). 

St. Anthony Hospital (Toxicology 
Laboratory). P.O. Box 205,1000 North 
Lee Street. Oklahoma City, OK 73102, 
405-272-7052. 




St. Louis University Forensic Toxicology 
Laboratory. 1205 Carr Lane, St. Louis. 
MO 63104, 314-577-8628. 

Toxicology & Drug Monitoring 
Laboratory. University of Missouri 
Hospital & Clinics, 301 Business Loop 
70 West, Suite 208, Columbia, MO 
65203, 314-882-1273. 

Toxicology Testing Service, Inc., 5426 
N.W. 79th Avenue, Miami, FL 33166, 
305-593-2260. 

Richard A. Miilstcin, 

Acting Director. National Institute on Drug 

Abuse. 

[FR Doc. 92-7471 Filed 3-31-92; 8:45 ami 

SILLING CODE 4160-KM* 


Centers for Disease Control 

The National Center for Environmental 
Health and Injury Control (NCEHIC) of 
the Centers for Disease Control (CDC); 
Meeting 

NAME: Meeting for Native American 
Tribal Representatives Participating in 
the Hanford Environmental Dose 
Reconstruction (HEDR) Project 
time AND DATE: 8:30 a.m.-5 p.m., April 
15,1992. 

PLACE: Terrace Garden Inn-Buckhead, 
3405 Lenox Road, NE, Atlanta, Georgia 
30326. 

STATUS: Open to the public, limited only 
by the space available. 

SUPPLEMENTAL INFORMATION: 
Respon9iblity for the HEDR Project was 
transferred to CDC through a 
Memorandum of Understanding 
between the Department of Energy and 
the Department of Health and Human 
Services. The objective of the HEDR 
Project is to estimate the radiation does 
that individuals and populations could 
have received from nuclear operations 
in Hanford, Washington, since 1944. 
These populations include the following 
Native American tribes: (1) Coeur 
d'Alene Tribe, (2) Colville Confederated 
Tribes, (3) Kalispel Tribe. (4) Nex Perce 
Tribe, (5) Spokane Tribe, (6) 
Confederated Tribes of the Umatilla 
Indian Reservation (7) Confederated 
Tribes of the Warm Springs Reservation, 
and (8) Confederated Tribes and Bands 
of the Yakima Indian Reservation. 

Tribal represenatatives particpating in 
research planning and implementation, 
and in calculating tribal dose estimates, 
are completing the initial phase of 
collecting preliminary historic 
information regarding tribal populations, 
their diet, and their migration patterns 
during specific periods. This information 
is being used to evaluate the distinctive 
characteristics of tribal diets and 


a 
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lifestyles that could influence the 
magnitude of tribal does estimates. 

Matters to be Discussed 

The meeting will include invited 
representatives of the eight Native 
American tribes participating in the 
IIEDR Project study area to discuss 
issues such as data collection, quality, 
and compilation of work that has been 
completed. The scope of long-term 
follow-up research will also be 
discussed. 

Agenda items are subject to change as 
priorities dictate. 

CONTACT PERSON FOR MORE 

information: Leeann Sewell, Program 
Analyst, Radiation Studies Branch, 
Division of Environmental Hazards and 
Health Effects. NCEHIC, CDC, 1600 
Clifton Road, NE, (F—28). Atlanta, 
Georgia 30333, telephone 404/488-4613 
or FTS 236-4613. 

Dated: March 26,1992. 

Elvin Hilyer, 

Associate Director for Policy Coordination 
Centers for Disease Control. 

|FR Doc. 92-7435 Filed 3-31-92: 8:45 am) 

BILLING CODE 4160-16-M 


National Institutes of Health 

National Institute of Diabetes and 
Digestive and Kidney Diseases; 
Meeting, End-State Renal Disease Data 
Advisory Committee 

Pursuant to Public Law 92-463. notice 
is hereby given of the meeting of the 
End-Stage Renal Disease Data Advisory 
Committee on April 13.1992. The 
meeting will begin at 8 a.m. and end at 
approximately 3 p.m. in Conference 
Room 9. Building 31, National Institutes 
of Health, Bethesda, Maryland. The 
meeting, which will be open to the 
public, is being held to discuss 
collaborative efforts between United 
States Renal Data Systems and other 
federal agenices. Attendance by the 
public will be limited to space available. 

Dr. Ralph Bain, Executive Director, 
End-Stage Renal Disease Data Advisory 
Committee, 1801 Rockville Pike, suite 
500. Rockville, Maryland 20852. (301) 
496-6045, will provide on request an 
agenda and roster of the members. 
Summaries of the meeting may also be 
obtained by contacting his office. 

Dated: March 25.1992. 

Susan K. Feldman, 

Committee Management Officer. NIH. 

|FR Doc. 92-7481 Filed 3-31-92; 8:45 am] 

BILUNG COO€ 4140-01-M 


INTERNATIONAL TRADE 
COMMISSION 

(Investigation No. 337-TA-317J 

Certain Internal Mixing Devices and 
Components Thereof; Reinstatement 
of Investigation 

agency: U.S. International Trade 

Commission. 

action: Notice. 

summary: Notice is hereby given that 
the U.S. International Trade 
Commission has reinstated the above- 
captioned investigation effective upon 
publication of this notice in the Federal 
Register. 

FOR FURTHER INFORMATION CONTACT: 

Scott D. Andersen, Esq., Office of the 
General Counsel. U.S. International 
Trade Commission, 500 E. Street, SW., 
Washington. DC. telephone (202) 205- 
3099. Hearing-impaired individuals are 
advised that information on this matter 
can be obtained by contacting the 
Commission's TDD terminal at 202-205- 
3810. 

SUPPLEMENTARY INFORMATION: On 

August 21,1990, the Commission 
unanimously voted to institute this 
investigation. On August 29,1990. the 
Commission published notice of 
institution of the investigation in the 
Federal Register. On October 3.1990, the 
presiding administrative law judge (ALJ) 
issued an initial determination (ID) 
summarily terminating the investigation 
based on the existence of an arbitration 
agreeement between two of the private 
parties involved in the investigation, 
complainant Farrel Corporation and 
respondent Pomini-Farrel S.p.A. On 
November 3,1990, the Commission 
issued notice of its decision not to 
review the ALJ’s ID. Complainant Farrel 
appealed the Commission’s decision to 
the United States Court of Appeals for 
the Federal Circuit. On November 22, 
1991, the Federal Circuit, in Farrel 
Corporation v. United States 
International Trade Commission, 

Appeal No. 91-1111, reversed and 
remanded the Commission’s November 
3.1990 decision. The Federal Circuit 
held, inter alia, that the Commission had 
improperly affirmed the presiding ALJ’s 
ID terminating the investigation, prior to 
reaching a decision on the merits of the 
complaint, based on the arbitration 
agreement. In reversing the 
Commission’s decision, the Federal 
Circuit stated that “(ojn remand, the 
Commission should reinstate its 
investigation of Farrel’s complaint and 
determine, as the statute requires, 
whether a violation of section 337 
exists." On February 26,1992. the U.S. 


Court of Appeals for the Federal Circuit 
issued the mandate. 

Pursuant to the Federal Circuit’s 
decision, the Commission has reinstated 
the investigation previously terminated 
by the Commission on November 3, 

1990. The Commission has issued an 
order directing the presiding ALJ to 
certify the record to the Commission and 
file an ID with the Commission on 
whether there is a violation of section 
337 no later than eight months following 
publication of this notice in the Federal 
Register. The order also provides that 
the Commission itself will complete the 
investigation within eleven months from 
publication of this notice in the Federal 
Register ( i.e ., three months after 
issuance of the ID). The reinstated 
investigation is limited to the alleged 
unfair act of misappropriation of trade 
secrets. 

Issued: March 26.1992. 

By order of the Commission. 

Kenneth R. Mason, 

Secretary. 

|FR Doc. 92-7472 Filed 3-31-92; 8:45 am| 

BILLING CODE 7020-02-** 


(Investigation 337-TA-3311 

Certain Microcomputer Memory 
Controllers, Components Thereof and 
Products Containing Same; Receipt of 
Initial Determination Terminating 
Respondent on the Basis of Consent 
Order Agreement 

AGENCY: U.S. International Trade 
Commission. 

action: Notice is hereby given that the 
Commission has received an initial 
determination from the presiding officer 
in the above captioned investigation 
terminating the following respondent on 
the basis of a consent order agreement: 
Sun Electronics Corporation. 

SUPPLEMENTARY INFORMATION: This 
investigation is being conducted 
pursuant to section 337 of the Tariff Act 
of 1930 (19 U.S.C. 1337). Under the 
Commission’s rules, the presiding 
officer’s initial determination will 
become the determination of the 
Commission thirty (30) days after the 
date of its service upon the parties, 
unless the Commission orders review of 
the initial determination. The initial 
determination in this matter was served 
upon parties on March 16,1992. 

Copies of the initial determination, the 
consent order agreement, and all other 
nonconfidential documents filed in 
connection with this investigation are 
available for inspection during official 
business hours (8:45 a.m. to 5:15 p.m.) in 
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the Office of the Secretary, U.S. 
International Trade Commission. 500 E 
Street. SW., Washington, DC 20436, 
telephone (202) 205-2000. Hearing 
impaired individuals are advised that 
information on this matter can be 
obtained by contacting the 
Commission’s TDD terminal on (202) 
205-1810. 

WRITTEN COMMENTS: Interested persons 
may file written comments with the 
Commission concerning termination of 
the aforementioned respondents. The 
original and 14 copies of all such 
documents must he filed with the 
Secretary to the Commission. 500 E 
Street, SW., Washington, DC 20436, on 
or before April 13.1992. Any person 
desiring to submit a document (or 
portions thereof) to the Commission in 
confidence must request confidential 
treatment. Such requests should be 
directed to the Secretary to the 
Commission and must include a full 
statement of the reasons why 
confidential treatemnt should be 
granted. The Commission will eiiher 
accept the submission in confidence or 
return it. 

FOR FURTHER INFORMATION CONTACT: 

Ruby J. Dionne, Office of the Secretary. 
U.S. International Trade Commission, 
Telephone (202) 205-1802. 

Issued: March 25.1992. 

By order of the Commission. 

Kenneth R. Mason, 

Secretary. 

|KR Doc. 92-7473 Filed 3-31-92: 8:45 am] 

BILLING CODE 702042-M 


[Investigation 337-TA-336] 

In the Matter of Certain Single In-Line 
Memory Modules and Products 
Containing Same; Initial Determination 
Terminating Respondent on the Basis 
of Settlement Agreement 

AGENCY: U.S. International Trade 
Commission. 

action: Notice is hereby given that the 
Commission has received an initial 
determination from the presiding officer 
in the above captioned Investigation 
terminating the following respondent on 
the basis of a settlement agreement: 
Hitachi Ltd., and Hitshci America, InC. 

SUPPLEMENTARY INFORMATION: This 
investigation is being conducted 
pursuant to section 337 of the Tariff Act 
of 1930 (19 U.S.C. 1337). Under the 
Commission’s rules, the presiding 
officer’s initial determination will 
become the determination of the 
Commission thirty (30) days after the 
date of its service upon the parties, 
unless the Commission orders review of 


the initial determination. The initial 
determination in this matter was served 
upon parties on March 24.1992. 

Copies of the initial determination, the 
settlement agreement, and all other 
nonconfidential documents filed in 
connection with this investigation are 
available for inspection during official 
business hours (8:45 a.m. to 5:15 p.m.) in 
the Office of the Secretary, U.S. 
International Trade Commission, 500 E 
Street, SW., Washington, DC 20436. 
telephone (202) 205-2000. Hearing 
impaired individuals are adivised that 
information on this matter can be 
obtained by contacting the 
Commission’s TDD terminal on (202) 
205-1810. 

WRITTEN COMMENTS: Interested persons 
may file written comments with the 
Commission concerning termination of 
the aforementioned respondents. The 
original and 14 copies of all such 
documents must be filed with the 
Secretary of the Commission. 500 E 
Street. SW., Washington, DC 20436, no 
later than 10 days after publication of 
this notice in the Federal Register. Any 
person desiring to submit a document 
(or portions thereof) to the Commission 
in confidence must request confidential 
treatment. Such requests should be 
directed to the Secretary to the 
Commission and must include a full 
treatment of the reasons why 
confidential treatment should be 
granted. The Commission will either 
accept the submission in confidence or 
return it. 

FOR FURTHER INFORMATION CONTACT: 

Ruby J. Dionne, Office of the Secretary. 
U.S. International Trade Commission, 
Telephone (202) 205-1802. 

Issued: March 24.1992. 

By order of the Commission. 

Kenneth R. Mason, 

Secretary. 

|FR Doc. 92-7474 Filed 3-31-92; 8:45 am) 
BILLING CODE 7020-02-M 


DEPARTMENT OF JUSTICE 

Consent Decree in Action Brought 
under the Toxic Substances Control 
Act; Essex Waste Management 
Services, Inc. 

In accordance with Departmental 
Policy, 28 CFR 50.7, notice is hereby 
given that a consent decree in United 
States v. Essex Waste Management 
Services, Inc., Civil Action No. C90- 
0834-CV-W-lW, was lodged with the 
United States District Court for the 
Western District of Missouri on 
December 11,1991. This consent decree 
resolves a Complaint filed by the United 


States against the following defendants: 
Dennis W. Nix and AmerEco 
Environmental Services, Inc. 
(“AmerEco”). 

Since 1984, the defendants owned and 
operated a Facility (“the site”) located at 
Route 1. Kingsville, Missouri, for the 
treatment, storage and disposal of 
polychlorinated biphenyls ("PCBs”). In 
Missouri, PCBs are regulated directly by 
the United States Environmental 
Protection Agency under the Toxic 
Substances Control Act (“TSCA”), 16 
U.S.C. 2601 et seq. In February 1990, 
AmerEco filed for reorganization under 
Chapter 11 of the Bankruptcy Code in 
the United States Bankruptcy Court for 
the Western District of Missouri. In 
September 1990, the United States, on 
behalf of the U.S. Environmental 
Protection Agency, filed a lawsuit 
against the defendants for violations of 
TSCA. In that lawsuit, the United States 
alleges that the defendants improperly 
treated, stored, and/or disposed of PCBs 
at the site. (Because the State of 
Missouri Department of Natural 
Resources has been delegated the 
authority from EPA to regulate 
hazardous wastes under the Resource 
Conservation and Recovery Act, 42 
U.S.C. 6973 et seq., the complaint of the 
United States only addressed PCBs at 
the site. The State has pursued action 
against the defendants to address 
hazardous waste contamination at the 
site.) 

The United States’ complaint seeks 
injunctive relief to require the 
defendants to carry out environmental 
remedial measures at the site in order to 
properly cleanup and decontaminate the 
PCBs at the site. In July 1991, the 
Bankruptcy Court for the Western 
District of Missouri approved a purchase 
of the Kingsville facility by Essex Waste 
Management Services, Inc., {“Essex”). 

As one condition to the Bankruptcy 
Court’s approval. Essex is required to 
assume liability for proper cleanup of 
the property is acquired from the 
defendants. After the purchase of the 
property. EPA and Essex agreed to the 
terms of the consent decree noted here. 
The decree, among other things, sets 
forth the details required to clean up the 
facility properly through the removal 
and disposal of all PCB-wastes and 
provides assurances that there will not 
be similar PCB-related problems in the 
Future. The consent decree requires 
Essex to carry out the same 
environmental remedial measures the 
United States sought from Dennis Nix 
and AmerEco. 

The Department of Justice will accept 
written comments relating to this 
proposed Consent Decree for thirty (30) 
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days from the date of publication of this 
notice. Please address comments to the 
Assistant Attorney General, 
Environment and Natural Resources 
Division, Department of Justice, P.O. 

Box 7611, Ben Franklin Station, 
Washington, DC 20044 and refer to 
United States v. Essex Waste 
Management Services, Inc., DOJ 
Number 90-11-2-585A. 

Copies of the proposed Consent 
Decree may be examined at the Office 
of the United States Attorney, Western 
District of Missouri, 549 U.S. 

Courthouse, 811 Grand Avenue, Kansas 
City, Missouri 64106, and at the U.S. 
Environmental Protection Agency, 

Office of the Regional Counsel, Region 
VII, 726 Minnesota Avenue, Kansas 
City, Kansas 66101. Copies of the 
proposed Consent Decree may also be 
examined at the Environmental 
Enforcement Section Document Center, 
601 Pennsylvania Avenue, NW., Box 
1097, Washington, DC 20004, (202) 347- 
7829. A copy of the proposed Consent 
Decree may be obtained in person or by 
mail from the Document Center. When 
requesting a copy of the Consent 
Decree, please enclose a check in the 
amount of $3.75 ($.25 per page payable 
to the "Consent Decree Library." 

Barry N. Hartman, 

Acting Assistant Attorney General 
Environment and Natural Resources Division. 
[FR Doc. 92-7443 Filed 3-31-92; 8:45 am] 

BILLING CODE 4410-01-41 


DEPARTMENT OF LABOR 

Employment and Training 
Administration 

[TA-W-26,770] 

Coulson Heel Co. Hanover, PA; 
Termination of Investigation 

Pursuant to section 221 of the Trade 
Act of 1974, an investigation was 
initiated on January 27,1992 in response 
to a worker petition which was filed on 
January 27,1992 on behalf of workers at 
Coulson Heel Company, Hanover, 
Pennsylvania. 

The subject firm, Coulson Heel 
Company, Hanover. Pennsylvania, 
ceased operations and closed on August 
30,1991. A negative determination 
applicable to the petitioning group of 
workers at the subject firm was issued 
on December 9.1991 (TA-W-26,425). No 
new information is evident which would 
result in a reversal of the Department’s 
previous determination. Consequently, 
further investigation in this case would 
serve no purpose, and the investigation 
has been terminated. 


Signed at Washington. DC this 25th day of 
March. 1992. 

Marvin M. Fooks. 

Director, Office of Trade Adjustment 
Assistance. 

[FR Doc. 92-7455 Filed 3-31-92; 8:45 ami 

BILLING CODE 4510-30-41 


Mine Safety and Health Administration 

Safety Standards Petitions for 
Modification 

The following parties have filed 
petitions to modify the application of 
mandatory safety standards under 
section 101(c) of the Federal Mine Safety 
and Health Act of 1977. 

1. Ballard Brothers Coal Inc. 

[Docket No. M-82-20-C] 

Ballard Brothers Coal Incorporated, 
P.O. Box 397, Madison, West Virginia 
25130 has filed a petition to modify the 
application of 30 CFR 75.305 (weekly 
examinations for hazardous conditions) 
to its Buffalo No. 10-A Mine (ID. No. 
46-08032) located in Logan County, 

West Virginia. Due to hazardous roof 
conditions, the petitioner proposes to 
establish monitoring stations at a point 
immediately inby and outby the affected 
area instead of traveling the aircourse in 
its entirety. 

2. Ballard Brothers Coal Inc. 

[Docket No. M-92-21-C] 

Ballard Brothers Coal Incorporated, 
P.O. Box 397, Madison, West Virginia 
25130 has filed a petition to modify the 
application of 30 CFR 75.303 (preshift 
examinations) to its Buffalo No. 10-A 
Mine (ID. No. 46-08032) located in 
Logan County, West Virginia. Due to 
hazardous roof conditions, the petitioner 
proposes to establish monitoring station 
on both sides affected area along the 
No. 2 Conveyor Belt and have a certified 
person examine both stations every 4 
hours. 

3. Valley Coal Co. 

[Docket No. M-92-22-C] 

Valley Coal Company, P.O. Box 86, 
Averda, Pennsylvania 15710 has filed a 
petition to modify the application of 30 
CFR 75.1103-4(a) (automatic fire senor 
and warning device systems; 
installations; minimum requirements) to 
its Leonard Run Mine (ID. No. 36-06089) 
located in Indiana County, 

Pennsylvania. The petitioner proposes 
to use a low-level carbon monoxide 
monitoring system in all belt entries 
where a monitoring system identifies a 
sensor location instead of in each belt 
flight. 


4. Powder horn Coal Co. 

[Docket No. M-92-23-C) 

Powderhom Coal Company. P.O. Box 
1430, Palisade, Colorado 81526 has filed 
a petition to modify the application of 30 
CFR 75.305 (weekly examinations for 
hazardous conditions) to its Roadside 
Mine (ID. No. 05-00281) located in Mesa 
County, Colorado. Due to hazardous 
roof conditions, the petitioner proposes 
to establish evaluation points to monitor 
for hazardous conditions instead of 
traveling in its entirety. 

5. Brookside Coal Co. 

[Docket No. M-92-24-CJ 

Brookside Coal Company, General 
Delivery, Spring Glenn, Pennsylvania 
17978 has filed a petition to modify the 
application of 30 CFR 75.301 (air quality, 
quantity, and velocity) to its Four Foot 
Slope (ID. No. 36-08218) located in 
Schuylkill County. Pennsylvania. The 
petitioner requests a modification to 
require that the minimum quantity of air 
reaching each working face be 1,500 
cubic feet a minute (cfm), that the 
minimum quantity of air reaching the 
last open crosscut in any pair or set of 
developing entries be 5,000 cfm. and that 
the minimum quantity of air reaching the 
intake end of a pillar line be 5,000 cfm. 

6. Costain Coal Inc. 

[Docket No. M-92-25-C] 

Costain Coal Incorporated, P.O. Box 
289, Sturgis, Kentucky 42459-0289 has 
filed a petition to modify the application 
30 CFR 75.305 (weekly examinations for 
hazardous conditions) to its Pyro No. 9 
Wheatcroft Mine (ID. No. 15-13920) 
located in Webster County, Kentucky. 
Due to deteriorating roof conditions, 
certain areas of the mine cannot be 
safety traveled. The petitioner proposes 
to establish evaluation points to monitor 
the quantity and quality of air entering 
and leaving the affected area. 

7. Hecla Mining Co. 

[Docket No. M-92-03-M] 

Hecla Mining Company, Box G-8000, 
Coeur d’Alene, Idaho 83814-1931 has 
filed a petition to modify the application 
of 30 CFR 57.14162 (trip lights) to its 
Lucky Friday Unit Mine (ID. No. 10- 
00088) located in Shoshone County, 
Idaho. The petitioner proposes to 
operate underground one-car rail 
haulage trains without trip lights. 

8. Hecla Mining Co. 

[Docket No. M-92-04-M] 

Hecla Mining Company, Box C-8000, 
Coeur d’alene, Idaho 83814-1931 has 
filed a petition to modify the application 
of 30 CFR 57.4502 (battery-charging 
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stations) to its Lucky Friday Unit Mine 
(l.D. No. 10-00088) located in Shoshone 
County, Idaho. The petitioner proposes 
to use cap lamps with batteries that are 
permissible in mixtures of methane and 
air, and, requests relief from posting no 
smoking signs at battery charging 
stations. 

9. Dravo-Soda Springs 

(Docket No. M-92-05-M] 

Dravo-Soda Springs, Box 975, Soda 
Springs, Idaho 83276 has filed a petition 
to modify the application of 30 CFR 
56.9300(a) (berms or guardrails) to its 
Phosphate Mine (l.D. No. 10-00091) 
located in Caribou County, Idaho. The 
petitioner states that the use of berms or 
guards on 3.4 miles of new road which 
has replaced a 3.2 mile haulage road 
would result in a diminution of safety to 
the miners. 

Request for Comments 

Persons interested in these petitions 
may furnish written comments. These 
comments must be filed with the Office 
of Standards. Regulations and 
Variances, Mine Safety and Health 
Administration, room 627, 4015 Wilson 
Boulevard, Arlington. Virginia 22203. All 
comments must be postmarked or 
received in that office on or before May 
1.1992. Copies of these petitions are 
available for inspection at that address. 

Dated: March 25.1992. 

Patricia W. Silvey, 

Director. Office of Standards, Regulations 
and Variances. 

|FR Doc. 92-7454 Filed 3-31-92; 8:45 am] 
BILLING CODE 4510-43-M 


Pension and Welfare Benefits 
Administration 

(Application No. D-6851, et al.) 

Proposed Exemptions; United Mine 
Workers of America 1974 Benefit Plan 
and Trust, et, al. 

agency: Pension and Welfare Benefits 

Administration, Labor. 

action: Notice of Proposed Exemptions. 

summary: This document contains 
notices of pendency before the 
Department of Labor (the Department) 
of proposed exemptions from certain of 
the prohibited transaction restriction of 
the Employee Retirement income 
Security Act of 1974 (the Act) and/or the 
Internal Revenue Code of 1986 (the 
Code). 

WRITTEN COMMENTS AND HEARING 
requests: All interested persons are 
invited to submit written comments or 
request for a hearing on the pending 


exemptions, unless otherwise stated in 
the Notice of Proposed Exemption, 
within 45 days from the date of 
publication of this Federal Register 
Notice. Comments and request for a 
hearing should state: (1) The name, 
address, and telephone number of the 
person making the comment or request, 
and (2) the nature of the person’s 
interest in the exemption and the 
manner in which the person would be 
adversely affected by the exemption. A 
request for a hearing must also state the 
issues to be addressed and include a 
general description of the evidence to be 
presented at the hearing. A request for a 
hearing must also state the issues to be 
addressed and include a general 
description of the evidence to be 
presented at the hearing. 

ADDRESSES: All written comments and 
request for a hearing (at least three 
copies) should be sent to the Pension 
and Welfare Benefits Administration, 
Office of Exemption Determinations, 
room N-5649, U.S. Department of Labor, 
200 Constitution Avenue, NW., 
Washington, DC 20210. Attention: 
Application No. stated in each Notice of 
Proposed Exemption. The applications 
for exemption and the comments 
received will be available for public 
inspection in the Public Documents 
Room of Pension and Welfare Benefits 
Administration, U.S. Department of 
Labor, room N-5507, 200 Constitution 
Avenue, NW., Washington, DC 20210. 
NOTICE TO INTERESTED PERSON: 

Notice of the proposed exemptions will 
be provided to all interested persons in 
the manner agreed upon by the 
applicant and the Department within 15 
days of the date of publication in the 
Federal Register. Such notice shall 
include a copy of the notice of proposed 
exemption as published in the Federal 
Register and shall inform interested 
persons of their right to comment and to 
request a hearing (where appropriate). 
SUPPLEMENTARY INFORMATION: The 
proposed exemptions were requested in 
applications filed pursuant to section 
408(a) of the Act and/or section 
4975(c)(2) of the Code, and in 
accordance with procedures set forth in 
29 CFR part 2570, subpart B (55 FR 
32836. 32847, August 10,1990). Effective 
December 31,1978, section 102 of 
Reorganization Plan No. 4 of 1978 (43 FR 
47713, October 17,1978) transferred the 
authority of the Secretary of the 
Treasury to issue exemptions of the type 
requested to the Secretary of Labor. 
Therefore, these notices of proposed 
exemption are issued solely by the 
Department. 

The applications contain 
representations with regard to the 


proposed exemptions which are 
summarized below. Interested persons 
are referred to the applications on file 
with the Department for a complete 
statement of the facts and 
representations. 

United Mine Workers of America 1974, 
Benefit Plan and Trust (the Plan), 
Located in Washington, DC 

[Application No. D-8851] 

Proposed Exemption 

The Department is considering 
granting an exemption under the 
authority of section 408(a) of the Act 
and section 4975(c)(2) of the Code and in 
accordance with the procedures set 
forth in 29 CFR part 2570, subpart B (55 
FR 32836, 32847, August 10.1990). If the 
exemption is granted the restrictions of 
section 406(a) of the Act shall not apply 
to the past extension of credit (the Loan) 
to the Plan by the Mellon Bank, N.A. 
(Mellon Bank), a party in interest with 
respect to the Plan; provided that all the 
terms of the Loan were at least as 
favorable to the Plan as those the Plan 
could obtain in an-arm's-length 
transaction with an unrelated party. 

effective DATE: This exemption, if 
granted, will be effective as of 
December 31,1990. 

Summary of Facts and Representations 

1. The Plan is a multiemployer welfare 
plan established and maintained for the 
benefit of coal miners under collective 
bargaining agreements between the 
United Mine Workers of America 
(UMWA) and the Bituminous Coal 
Operations Association (BCOA) 
pursuant to section 302(c) of the Labor- 
Management Relations Act of 1947 (29 
U.S.C. 186(c)). The Plan is one of four 
employee benefit plans established by 
the National Bituminous Coal Wage 
Agreement (the NBCWA) of 1974 and 
incorporated by reference into the 
NBCWA of 1988. The Plan is 
administered by a board of five trustees 
(the Trustees), comprised of two 
individuals appointed by UMWA, two 
appointed by BCOA, with a fifth trustee 
selected by the other four. The Plan 
provides health benefits to certain 
retired miners, and to eligible dependent 
and survivors of such miners, who do 
not receive health benefits through plans 
maintained by NBCWA signatory 
employers because such employers are 
no longer in business. The Plan is 
funded by employer contributions made 
pursuant to the NBCWA of 1988. 

2. The Trustees represent that a series 
of judicial decisions commencing in 1987 
greatly expanded the class of persons 
eligible for benefits from the Plan and 
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the extent of the Plan's liabilities to such 
pprsons. As of the end of plan year 1989 
there were 5,654 participants in the Plan, 
whereas there had been only 2.904 
participants at the end of plan year 1988. 
The Trustees represent that this 
unplanned expansion of Plan 
participants and obligations coincided 
with a reduction in employer 
contributions, caused by a contraction 
of coal industry activity, resulting in a 
rapid deterioration of the financial 
condition of the Plan. 

Facing a net operating deficit at the 
commencement of 1990, attributable to 
the new and unforseen Plan liabilities, 
the Trustees arranged for the Loan, a 
$7,401,000 non-resource line of credit on 
January 31.1990 on behalf of the Plan 
with the Mellon Bank East, N.A. (Mellon 
East) in Philadelphia, Pennsylvania. The 
Trustees represent that Mellon East was 
not related to the Plan or the Trustees at 
the time of the execution of the Loan 
agreement. The Plan’s obligations with 
respect to the Loan were guaranteed 
(the Guaranty) by a group of 
contributing employers signatory to the 
NBCWA of 1988 1 The Loan was 
evidenced by a promissory note which 
provided for repayment on or before 
January 31, 1991 of all principal amounts 
advanced during the Loan term, plus 
interest at a rate determined by a 
formula contained in a separate loan 
agreement between the Trustees and 
Mellon East. On March 23,1990. the 
Trustees initiated litigation on behalf of 
the Plan against the BCOA over 
employer contribution obligations to the 
Plan arising from wage agreements in 
effect since 1978 (the Litigation). The 
Trustees represent that while the 
Litigation proceeded, the Plan drew on 
the Loan in the total amount of 
$5,400,000 in order to make retroactive 
benefit payments, as required by certain 
decisions of the Federal Courts, and 
meet administrative expenses. 

The Trustees represent that in 
December 1990, they determined that the 
Plan would not be able to repay the 
Loan upon its January 31,1991 maturity 
while continuing to pay benefits, unless 
employer contributions to the Plan were 
increased. On January 11,1991, the 
Trustees entered into an interim 
agreement (the Interim Agreement) with 
BCOA which provided for (1) a stay of 


1 The Trustees represent that the Guaranty 
satisfied the conditions of class exemption PTE 80- 
26 (45 FR 28545. April 29,1980). relating to 
extensions of credit for the payment of benefits, and 
that the Guaranty was exempt, therefore, from the 
prohibitions of section 406 of the Act. In this 
proposed exemption, the Department expresses no 
opinion as to whether the Guaranty is within the 
scope of PIT! 80-28. or whether the Guaranty 
satisfied the conditions thereof. 


the Litigation until April 30,1991, and (2) 
increased employer contributions to the 
Plan for four months, sufficient to enable 
continued Plan benefit payments and a 
delayed payment of the Loan. The 
* Trustees represent that it was agreed by 
the parties to the Interim Agreement 
that the Plan would apply to Mellon East 
for a two-month extension of the Loan. 

3. The Trustees represent that the 
parties to the Interim Agreement had 
been unaware that on December 31, 

1990, Mellon East was acquired by and 
consolidated with Mellon Bank (the 
Merger), which assumed Mellon East’s 
role as lender with respect to the Loan. 
Since 1978 Mellon Bank has been a 
provider of lockbox services to the Plan. 
The Trustees represent that Mellon 
Bank’s provision of lockbox services 
constituted the only relationship 
between Mellon Bank and the Plan upon 
the Merger. On January 29,1991 the 
Trustees entered into an agreement (the 
Extension) with Mellon Bank providing 
for the extension of the Loan to March 
31,1991. The Plan repaid the Loan 
pursuant to the Extension on March 31, 

1991. The Trustees are requesting an 
exemption of the Loan effective 
December 31.1990, the date on which 
Mellon Bank acquired an interest in the 
Loan upon the Merger, through the 
repayment of the Loan on March 31, 

1991. 

4. The Trustees represent that they did 
not discover until after the Interim 
Agreement was executed that the Loan, 
upon the Merger, appeared to constitute 
a prohibited transaction as an extension 
of credit between the Plan and a 
provider of services to the Plan. Mellon 
Bank. However, they represent that they 
determined that repayment of the Loan 
pursuant to the Extension was 
necessary to effect a termination of the 
prohibited transaction and was in the 
best interests of the participants and 
beneficiaries of the Plan. The Trustees 
represent that the continuation of the 
Loan through and beyond its original 
maturity date of January 31,1991 was 
part of an agreed arrangement, involving 
the Interim Agreement, which enabled 
the Plan to secure sufficient additional 
employer contributions necessary to 
repay the Loan on the delayed date, 
including the relatively small amount of 
additional Loan interest required by the 
Extension. 

The Trustees maintain that the 
repayment of the Loan pursuant to the 
Interim Agreement and the Extension 
constituted the most prudent alternative 
for terminating the Loan transaction. 

They represent that although the Plan’s 
inability to repay the Loan on the 
original maturity date would have 


entitled the Trustees to require 
advances on future employer 
contributions from contributing 
employers, such an approach would 
have deprived the Plan of sufficient 
funds to continue paying benefits and 
expenses in the ensuing months, due to 
the contributing employers’ rights to 
credit premature contributions against 
their contribution obligations for 
ensuing months. Further, the Trustees 
represent that because it had been 
understood by the agreeing parties that 
the Extension was part of the Interim 
Agreement, a default on the Loan would 
have jeopardized the Interim 
Agreement, which was necessary to 
provide for increased contributions to 
the Plan to enable the payment of the 
Loan. The Trustees represent that the 
negotiation of a replacement Loan with 
another bank was considered but 
rejected, because it would have entailed 
significantly greater expense in closing 
costs and attorney fees. The Trustees 
also represent that they considered a 
transfer of the Plan’s lockbox services to 
another bank in order to eliminate 
Mellon Bank’s status as a service 
provider with respect to the Plan. They 
maintain that because of expenses of 
negotiating a transfer, setting up new 
collection and depository systems and 
notifying contributing employers, and 
because Mellon Bank’s services were 
considered satisfactory, this alternative 
was considered disadvantageous to the 
Plan. 

5. In summary, the applicants 
represent that the transaction satisfies 
the criteria of section 408(a) of the Act 
for the following reasons: (1) The Loan 
did not become a prohibited transaction 
until the Merger, which occurred 
without the knowledge or involvement 
of the Trustees; (2) The Loan’s 
continuation after the Merger was 
determined by the Trustees to be a 
necessary and appropriate measure; (3) 
The continuation of the Loan pursuant 
to the Extension involved small amounts 
of additional interest, which were 
specifically funded by the additional 
employer contributions under the 
Interim Agreement; (4) The Interim 
Agreement, which anticipated and 
financed the delayed repayment of the 
Loan on March 31,1991, was executed 
without knowledge that the Loan had 
become a prohibited transaction; and (5) 
The Loan was terminated on March 31, 
1991 by its repayment pursuant to the 
Extension. 

FOR FURTHER INFORMATION CONTACT: 

Ronald Willett of the Department, 
telephone (202) 523-8881. (This is not a 
toll-free number.) 
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Campbell Soup Company Savings and 
401 (k) Plan for Salaried Employees (the 
Salaried Plan), and Campbell Soup 
Company Savings and 401(k) Plan for 
Hourly Employees (the Hourly Plan; 
Collectively, the Plans), Located in 
Camden, New Jersey 

(Application N 09 . D-8973 and D-8938] 

Proposed Exemption 

The Department is considering 
granting an exemption under the 
authority of section 408(a) of the Act 
and section 4975(c)(2) of the Code and in 
accordance with the procedures set 
forth in 29 CFR part 2570, subpart B (55 
FR 32836. 32847, August 10.1990). If the 
exemption is granted the restrictions of 
sections 406(a), 406 (b)(1) and (b)(2) of 
the Act and the sanctions resulting from 
the application of section 4975 of the 
Code, by reason of section 4975(c)(1) (A) 
through (E) of the Code, shall not apply, 
effective December 31. 1991, to the cash 
sale by the Plans to Campbell Soup 
Company (the Employer), the sponsor of 
the Plans, of their shared interest (the 
Interest) in guaranteed investment 
contract number CG01305A3A (the CIG) 
issued by Executive Life Insurance 
Company of California (Executive Life); 
provided that (1) the sale is a one-time 
transaction for cash; (2) the Plans did 
not suffer any loss or incur any 
expenses in the transaction; and (3) the 
Plans received no less than the fair 
market value of the Interest at the time 
of the transaction. 

EFFECTIVE date: This exemption, if 
granted, shall be effective as of 
December 31.1991. 

Summary of Facts and Representations 

1. The Plans are defined contribution 
pension plans sponsored by the 
Employer, with total assets of 
$210,677,811.17 as of October 31.1991. 

All assets of the Plans are held in trust 
(the Trust) by the State Street Bank and 
Trust Company (the Trustee). As of July 
31. 1991 there were 8,413 participants in 
the Plans. The Employer is a New Jersey 
publicly-held corporation engaged in 
food manufacturing and distribution, 
with its headquarters in Camden. New 
Jersey. 

2. The assets of the Plans in the Trust 
are invested in four investment funds, 
including a fund (the G Fund), managed 
by the Trustee, which invests in 
guaranteed investment contracts issued 
by various insurance companies. Among 
the assets in the G Fund is the GIC. 
issued by Executive Life on December 
20. 1988. The GIC features a premium 
deposit limit of $7.1 million and a 
guaranteed interest rate of 8.61 percent 
compounded annually, following a 


deposit period of 13 months, with a 
maturity date of December 31,1992. The 
Plans own an undivided interest in the 
GIC (the Interest). The Interest is 
allocated between the Plans, with 90 
percent of the Interest allocated to the 
Salaried Plan and 10 percent allocated 
to the Hourly Plan. The Plans share 
ownership and participation in the GIC 
with four other unrelated employee 
benefit plans (the Co-Owners) which 
also participate in the G Fund under 
management of the Trustee. Ownership 
and participation in the GIC is allocated 
among the Plans and the Co-owners 
according to each plan’9 proportionate 
contributions to the G Fund. As of 
December 31.1991, the Interest owned 
by the Plans constituted an undivided 
38.2 percent of the GIC. 

3. The Employer represents that the 
Standard & Poors Rating (the S&P 
Rating) of Executive Life was AAA at 
the time of the Trustee’s acquisition of 
the GIC on behalf of the G Fund. During 
1990, Executive Life's S&P rating 
dropped by BBB. 1 2 On April 12,1991. 
Executive Life was placed into 
conservatorship by the California 
Insurance Commissioner and on April 
17, 1991 the New York State Insurance 
Commissioner took into conservatorship 
Executive Life’s parent entity. First 
Executive Corporation. The Employer 
represents that since the commencement 
of the conservatorship, all payments 
have been suspended with respect to 
Executive Life GICs. including the GIC 
held by the G Fund. As a result of these 
developments, the Employer questions 
the ability of Executive Life to honor its 
obligations with respect to the GIC. In 
order to relieve the Plans of risk and 
uncertainty associated with continued 
investment in the Interest, the Employer 
purchased the Interest from the Plans on 
December 31,1991, and is requesting an 
exemption for such transaction under 
the terms and conditions described 
herein. 

4. The Employer purchased the 
Interest from the Plans by paying the 
Plans cash in the amount of 
$1,339,259.43, representing the Plan’s 
share, or 38.2 percent, of the GIC's book 
value as of December 31.1991. The 
Trustee states that the book value of the 
GIC is the total amount deposited under 
the terms of the GIC plus accrued 
interest as provided by the GIC less any 
withdrawals from the GIC previously 


1 The Department notes that the decisions to 
acquire and hold the GIC are governed by the 

fiduciary responsibility requirements of part 4 . 
subtitle B, title I of the Act. In this regard, the 
Department herein is not proposing relief for any 
violations of part 4 of the Act which may have 
arisen as a result of the acquisition and holding of 
the GIC 


made by the Plan9. The Plans did not 
incur any expenses with respect to the 
transaction. 

The Employer represents that its 
purchase of the GIC from the Plans was 
intended to eliminate the risks 
associated with continued holding of the 
GIC while enabling the Plans to redirect 
the assets invested in the GIC to safer, 
more profitable investments, and that 
the Plans have sustained no loss as a 
result of the transaction. The Trustee 
represents that under prevailing 
circumstances, the Employer’s purchase 
of the GIC was in the best interests of 
the participants and beneficiaries of the 
Plans and will protect them from loss 
and provide an opportunity for 
reinvestment. The Trustee represents 
that it has determined that the purchase 
price of the Interest, at 38.2 percent of 
the GICs book value, was equal to or in 
excess of the GIC’s fair market value on 
the sale date. 

5. In summary, the applicant 
represents that the transaction satisfies 
the criteria of section 408(a) of the Act 
for the following reasons: (1) The Plans 
received cash for the Interest in the 
amount of the book value of the GIC as 
of the sale date, which the Trustee has 
determined to be no less than the fair 
market value of the Interest; (2) The 
transaction enables the Plans to avoid 
any risk associated with continued 
holding of the Interest and to redirect 
the Plans’ assets to safer investments; 

(3) The Plans did not incur any expenses 
or suffer any loss with respect to the 
transaction; and (4) The Trustee has 
determined that the Plans' sale of the 
Interest to the Employer on the basis of 
the GIC’s book value was in the best 
interests of the participants and 
beneficiaries of the Plans. 

FOR FURTHER INFORMATION CONTACT: 
Ronald Willett of the Department, 
telephone (202) 523-8881. (This is not a 
toll-free number.) 

General Information 

The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption under section 
408(a) of the Act and/or section 
4975(c)(2) of the Code does not relieve a 
fiduciary or other party in interest of 
disqualified person from certain other 
provisions of the Act and/or the Code, 
including any prohibited transaction 
provisions to which the exemption does 
not apply and the general fiduciary 
responsibility provisions of section 404 
of the Act, which among other things 
require a fiduciary to discharge his 
duties respecting the plan solely in the 
interest of the participants and 
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beneficiaries of the plan and in a 
prudent fashion in accordance with 
section 404(a)(1)(b) of the act; nor does it 
affect the requirement of section 401(a) 
of the Code that the plan must operate 
for the exclusive benefit of the 
employees of the employer maintaining 
the plan and their beneficiaries; 

(2) Before an exemption may be 
granted under section 400(a) of the Act 
and/or section 4975(c)(2) of the Code, 
the Department must find that the 
exemption is administratively feasible, 
in the interests of the plan and of its 
participants and beneficiaries and 
protective of the rights of participants 
and beneficiaries of the plan; 

(3) The proposed exemptions, if 
granted, will be supplemental to. and 
not in derogation of. any other 
provisions of the Act and/or the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption is not dispositive of 
whether the transaction is in fact a 
prohibited transaction; and 

(4) The proposed exemptions, if 
granted, will be subject to the express 
condition that the material facts and 
representations contained in each 
application are true and complete, and 
that each application accurately 
describes all material terms of the 
transaction which is the subject of the 
exemption. 

Signed at Washington, DC, this 27th day of 
March, 1992. 

Ivan Strasfeld, 

Director of Exemption Determinations. 
Pensions and Welfare Benefits 
Administration. US. Department of Labor. 

[FR Doc. 92-7469 Filed 3-31-02; 8:45 am] 

BILLING CODE 4510-29-M 


(Prohibited Transaction Exemption 92-11] 

Wells Fargo Bank, N.A. (Wells Fargo) 

agency: Department of Labor. 
action: Notice of technical correction. 

On March 4,1992, the Department of 
Labor (the Department) published in the 
Federal Register (57 FR 7801) an 
individual exemption which permits 
cross-trades of securities between 
various index-based collective 
investment funds and individual 
customer accounts (Funds) sponsored 
and maintained by Wells Fargo, and the 
acquisition, holding and disposition of 
the common stock of Wells Fargo & Co. 
(WFC) stock on behalf of those Funds 
whose underlying index included WFC 
stock. 


The first paragraph beginning on the 
second column on 57 FR 7802 should 
read as follows: 

(h) WFC stock shall constitute no more 
than two (2) percent of any third party index 
on which the investments of an Index or 
Model-Driven Fund are based; 

FOR FURTHER INFORMATION CONTACT: 

David Lurie, of the Department, at (202) 
523-7901. 

Signed at Washington. DC. this 25th day of 
March, 1992. 

Ivan L. Strasfeld, 

Director of Exemption Determinations. 
Pension and Welfare Benefits Administration. 

[FR Doc. 92-7468 Filed 3-31-92; 8:45 am] 

BILLING CODE 4510-24-M 


(Prohibited Transaction Exemption 92-15; 
Exemption Application No. D-8628, et al.] 

Grant of Individual Exemptions; The 
Wine Group Retirement Savings Plan, 
et al. 

AGENCY: Pension and Welfare Benefits 
Administration, Labor. 

ACTION: Grant of Individual Exemptions. 

summary: This document contains 
exemptions issued by the Department of 
Labor (the Department) from certain of 
the prohibited transaction restrictions of 
the Employee Retirement Income 
Security Act of 1974 (the Act) and/or the 
Internal Revenue Code of 1986 (the 
Code). 

Notices were published in the Federal 
Register of the pendency before the 
Department of proposals to grant such 
exemptions. The notices set forth a 
summary of facts and representations 
contained in each application for 
exemption and referred interested 
persons to the respective applications 
for a complete statement of the facts 
and representations. The applications 
have been available for public 
inspection at the Department in 
Washington, DC. The notices also 
invited interested persons to submit 
comments on the requested exemptions 
to the Department. In addition the 
notices stated that any interested person 
might submit a written request that a 
public hearing be held (where 
appropriate). The applicants have 
represented that they have complied 
with the requirements of the notification 
to interested persons. No public 
comments and no requests for a hearing, 
unless otherwise stated, were received 
by the Department. 

The notices of proposed exemption 
were issued and the exemptions are 
being granted solely by the Department 


because, effective December 31,1978, 
section 102 of Reorganization Plan No. 4 
of 1978 (43 FR 47713. October 17.1978) 
transferred the authority of the 
Secretary of the Treasury to issue 
exemptions of the type proposed to the 
Secretary of Labor. 

STATUTORY findings: In accordance 
with section 408(a) of the Act and/or 
section 4975(c)(2) of the Code and the 
procedures set forth in 29 CFR part 2570, 
subpart B (55 FR 32836, 32847. August 10. 
1990) and based upon the entire record, 
the Department makes the following 
findings: 

(a) The exemptions are administratively 
feasible: 

(b) They are in the interests of the plans 
and their participants and beneficiaries; and 

(c) They are protective of the rights of the 
participants and beneficiaries of the plans. 

The Wine Group Retirement Savings 
Plan (the Plan), Located in Ripon, 
California 

[Prohibited Transaction Exemption 92-15; 
Exemption Application No. D-8628] 

Exemption 

The restrictions of section 406(a) and 
406(b)(1) and (b)(2) the Act and the 
sanctions resulting from the application 
of section 4975 of the Code by reason of 
section 4975(c)(1)(A) through (E) of the 
Code, shall not apply to the cash sales 
(the Sales) on January 9.1991, and 
January 28,1991, of interests in certain 
real estate partnerships (the Partnership 
Interests) from the Plan to the Wine 
Group. Inc., a party-in-interest with 
respect to the Plan; provided that the 
terms and conditions of the Sales were 
at least as favorable to the Plan as those 
obtainable in arm’s length transactions 
between unrelated parties, and further 
provided that the sales price was the 
greater of: (i) The Plan’s aggregate cost 
of the acquisition and holding of the 
Partnership Interests or (ii) the fair 
market value of the Partnership Interests 
as determined by an independent 
evaluation at the time of the Sales. 

EFFECTIVE date: This exemption is 
effective as of January 9.1991. 

For a more complete statement of the 
facts and representations supporting the 
Department’s decision to grant this 
exemption refer to the notice of 
proposed exemption published on 
January 27,1992 at 57 FR 3060. 

FOR FURTHER INFORMATION CONTACT: 

Ms. Jean Anderson of the Department, 
telephone (202) 523-8971. (This is not a 
toll-free number.) 
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Englund Marine Supply Co. Employees' 
Profit Sharing Plan (the Plan) 

(Prohibited Transaction Exemption 92-16: 
Exemption Application No. D-8727J. 

Exemption 

The restrictions of sections 406(a). 406 
(b)(1) and (b)(2) of the Act and the 
sanctions resulting from the application 
of section 4975 of the Code, by reason of 
section 4975(c)(1) (A) through (E) of the 
Code, shall not apply to the provision of 
a line of credit (the Loans) by the Plan to 
Englund Marine Supply Company (the 
Employer), the sponsor of the Plan; 
provided that (a) the terms and 
conditions of such extension of credit 
are at least as favorable to the Plan as 
the Plan could obtain in dealing at arm's 
length with an unrelated party; (b) the 
Loans do not exceed the lesser of 
$400,000 or 25 percent of the assets of 
the Plan at any time; (c) the Loans 
remain secured by a first lien on all of 
the Employer’s inventory; (d) the value 
of the Loan security remains at least 200 
percent of the total outstanding balance 
of the Loans; (e) the Plan’s interests for 
all purposes with respect to the Loan are 
represented by an independent fiduciary 
who will monitor and enforce all Loan 
terms on behalf of the Plan; and (f) the 
independent fiduciary must approve 
each Loan prior to the Loan being made. 

For a more complete statement of the 
facts and representations supporting the 
Department’s decision to grant this 
exemption, refer to the notice of 
proposed exemption published on 
January 27,1992 at 57 FR 3067. 
TEMPORARY NATURE OF EXEMPTION: This 
exemption is effective only for a period 
of seven years and shall apply only to 
loans which are originated and repaid 
within seven years commencing with the 
date on which this exemption is 
published in the Federal Register. 
WRITTEN COMMENTS: The Department 
received one written comment and no 
requests for a hearing. The comment 
was submitted by the applicant, who 
informed the Department that Mr. David 
Hall, the independent fiduciary referred 
to in the summary of facts and 
representations in the notice of 
proposed exemption, is now deceased. 
The applicant stated that the services of 
another individual, Mr. Jerry H. Walling 
of Salem, Oregon, have been secured for 
the position of independent Fiduciary to 
represent the Plan’s interests with 
respect to the proposed Loans under the 
requested exemption. 

The applicant submitted a written 
statement from Mr. Walling, who 
represents himself to be independent of 
and unrelated to the Employer. Mr. 
Walling, who has a substantial 


background in banking, i 9 currently 
chairman of the board of directors of the 
Bank of Salem. He represents that he 
has read the application and all 
submissions filed with the Department 
relative to the proposed Loans, and that 
he has agreed to act as successor to Mr. 
Hall in the capacity as independent 
fiduciary on behalf of the Plan in the 
subject transactions. Mr. Walling states 
that he is familiar with, and willing to 
accept, the fiduciary responsibilities and 
duties under the Act. Mr. Walling 
represents that he is familiar with all 
duties and responsibilities which had 
been proposed for Mr. Hall as 
independent fiduciary under the 
requested exemption, and he agrees to 
accept all the same responsibilities and 
act in all the same capacities as had 
been proposed for Mr. Hall. As 
independent Fiduciary of the Plan with 
respect to the Loans, Mr. Walling will be 
required to monitor the Employer’s 
compliance with all term9 and 
conditions of the Loans for their 
duration and to pursue appropriate 
remedies on behalf of the Plan in the 
event of the Employer’s default or 
deficiency of performance. Mr. Walling’s 
approval will be required of each 
individual Loan, and he will periodically 
review and inspect the condition of the 
Loan collateral to ensure that the Plan's 
interests remain protected and that the 
value of the collateral remains at least 
200 percent of the outstanding balance 
of the Loans. 

After consideration of the entire 
record, including the comment, the 
Department has determined to grant the 
exemption. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Ronald Willett of the Department, 
telephone (202) 523-6881. (This is not a 
toll-free number.) 

C & S Ellison, Inc., Defined Benefit 
Pension Plan and Trust (the Plan), 
Located in Fort Myers, Florida 

(Prohibited Transaction Exemption 92-17; 
Exemption Application No. D-8765J. 

Exemption 

The sanctions resulting from the 
application of section 4975 of the Code, 
by reason of section 4975(c)(1)(A) 
through (E) of the Code, shall not apply 
to the proposed sale by the Plan of 
certain parcels of real property 
(collectively; the Property) to Chalmas S. 
Ellison and Sandra L Ellison (Mr. and 
Mrs. Ellison), husband and wife, and as 
such disqualified persons 1 with respect 


1 Because Mr. and Mrs. Ellison are the only 
participants in the Plan and the Employer is wholly 
by Mr. and Mrs. Ellison, there is no jurisdiction 
under title I of the Act pursuant to 29 CFR 2510.3-0 


to the Plan; provided the Plan receives 
the greater of: (1) The fair market value 
of the Property as determined at the 
time of the sale by an independent 
qualified appraiser or (2) the initial 
acquisition costs for the Property plus 
the aggregate holding cost9 incurred by 
the Plan since the initial acquisition of 
the individual parcels that make up the 
Property. 

For a more complete statement of the 
facts and representations supporting the 
Department’s decision to grant this 
exemption, refer to the notice of 
proposed exemption published on 
January 8,1992 at 57 FR 703/704. 

FOR FURTHER INFORMATION CONTACT: 

Ekaterina A. Uzlyan of the Department, 
telephone (202) 523-8883. (This is not a 
toll-free number.) 

Time Warner, Inc. (Time Warner), 
Located In New York, New York 

(Prohibited Transaction Exemption 92-18; 
Exemption Application No. D-8779 through 
D-8783J. 

Exemption 

The restrictions of sections 406(a), 406 
(b)(1) and (b)(2) of the Act and the 
sanctions resulting from the application 
of section 4975 of the Code, by reason of 
section 4975(c)(1)(A) through (E) of the 
Code, shall not apply to (1) the past 
receipt of certain stock rights (the 
Rights) by employee benefit plans (the 
Plans) sponsored by Time Warner and 
its affiliates, pursuant to a stock rights 
offering (the Offering) by Time Warner 
to shareholders of record as of July 22, 
1991. of Time Warner common stock 
(the Common Stock); and (2) the holding 
of the Rights by the Plans during the 
subscription period; provided that: (1) 
The Plans' acquisition and holding of the 
Rights resulted from an independent act 
of Time Warner as a corporate entity, 
and all holders of Common Stock were 
treated in a like manner, including the 
Plans; (2) With respect to the Savings 
Plans (described in the notice of 
proposed exemption), the Rights were 
acquired, held, and controlled by 
individual Plan participant accounts 
pursuant to Plan provisions for 
individually-directed investment of such 
accounts; (2) With respect to the ESOPs 
and the DB Plans (described in the 
notice of proposed exemption), the 
authority for all decisions regarding the 
acquisition, holding and control of the 
Rights by such Plans was exercised by 
independent fiduciaries which made 
determinations as to whether and how 


(b) and |c). However, is jurisdiction under title II of 
the Act pursuant to section 4975 of the Code. 
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the plans should exercise or sell the 
Rights acquired through the Offering. 

For a more complete statement of the 
facts and representations supporting the 
Department’s decision to grant this 
exemption refer to the notice of 
proposed exemption published on 
January 27.1992 at 57 FR 3070. 
effective DATE: This exemption, is 
effective as of July 15.1991. 
written comments: The Department 
received two written comments and no 
requests for a hearing. 

One comment was submitted by the 
applicant in clarification of the summary 
of facts and representations (the 
Summary) of the notice of proposed 
exemption, as follows: 

a. The applicant states that paragraph 
1 of the Summary omitted the Warner 
Communications Pension Plan from the 
list of defined benefit plans maintained 
by Time Warner and its affiliates. 

b. The applicant notes that paragraph 
4(a) of the Summary correctly states that 
the Time Warner Thrift Plan provisions 
required that any Rights received by 
such plan were to be sold and the 
proceeds reinvested in the Company 
Stock Fund and allocated to 
participants’ accounts. However, the 
applicant represents that the Time 
Warner Thrift Plan was amended at the 
time of the Rights offering to permit 
affected participants, like the 
participants in the other Savings Plans, 
to direct the respective institutional 
trustees as to the manner of disposition 
of the Rights credited to their Plan 
accounts. Accordingly, the applicant 
represents that participants of all 
Savings Plans, including the Time 
Warner Thrift Plan, were permitted to 
direct the sale or exercise of the Rights 
credited to their accounts. The applicant 
further represents that the participants 
of the Time Warner Thrift Plan, like 
those of the other Savings Plans, became 
vested in any Common Stock acquired 
upon exercise of their Rights to the 
extent that the proceeds used to effect 
such exercise of Rights were vested. 

c. Paragraph 4(b) of the Summary 
refers to State Street Bank and Trust 
Company of New York. The applicant 
represents that the correct name of co¬ 
trustee is State Street Bank and Trust 
Company, which is headquartered in 
Massachusetts. 

d. Paragraph 4(b)(ii) of the Summary, 
regarding the exercise of Rights by the 
TESOP, states that the proceeds of such 
exercise were divided according to a 
formula which State Street negotiated 
and approved on behalf of the TESOP as 
part of the TESOP Loan agreement. The 
applicant represents that it is more 
accurate to state that the proceeds were 


divided according to a formula reflected 
in the Loan agreement, which State 
Street negotiated and approved, and in 
the TESOP itself. 

The second comment was submitted 
by the business manager of a local 
union. The comment expressed concern 
about whether the requested exemption 
would cause any reduction of 
employees' negotiated benefits, and 
whether bargaining-unit employees will 
be treated the same as non-bargaining- 
unit employees. The business manager 
was contacted by telephone by a 
representative of the Department on 
March 5,1991. and was informed that 
the exemption does not affect negotiated 
benefits and that bargaining-unit and 
non-bargaining-unit employees were 
treated in the same manner. 

After consideration of the entire 
recorded, including the comments 
received, the Department has 
determined to grant the exemption. 

FOR FURTHER INFORMATION CONTACT. 
Ronald Willett of the Department* 
telephone (202) 523-8881. (This is not a 
toll-free number.) 

S.TX.B. Inc. Profit Sharing Plan (the 
Plan), Located in South San Francisco, 
California 

[Prohibited Transaction Exemption 92-19; 
Exemption Application No. D-8795J. 

Exemption 

The restrictions of sections 408(a) and 
406(b) (1) and (2) of the Act and the 
sanctions resulting from the application 
of section 4975 of the Code, by reason of 
section 4975(c)(1) (A) through (E) of the 
Code, shall not apply for a period of five 
years to a series of loans from the Plan 
to S.T.L.B. Inc. (the Employer) and to a 
personal guarantee of the loans by 
parties in interest with respect to the 
Plan, provided that the following 
conditions are met: 

1. The terms of the loana are at least 
as favorable as the Plan could obtain in 
arm's-length transactions with an 
unrelated party; 

2. The outstanding principal balances 
of the loans in the aggregate do not at 
any time exceed 25 percent of the assets 
of the Plan; 

3. Each loan will be for the purchase 
of a new vehicle on which there is no 
other encumbrance; 

4. Each loan will be limited to a 
maximum of $5,000; 

5. A fiduciary independent of the 
Employer will approve and monitor each 
loan on behalf of the Plan and will see 
that all the terms of the notes and the 
exemption are met; 

8. Each loan will be for a period of no 
more than 36 months; 


7. The value of the collateral for each 
loan will be maintained at no less than 
200 percent of the balance of the loan; 

8. The controlling owners of the 
Employer will personally guarantee all 
the payments due on the loans; 

9. The Employer will maintain an 
appropriate bond with the California 
Department of Motor Vehicles in regard 
to public liability and property damage 
on each collateralized automobile; 

10. The Employer will immediately 
pay to the Plan the outstanding balance 
of the loan on any automobile which is 
traded or sold or significantly damaged 
or destroyed; 

11. The interest rate on each loan will 
be two percent above the prime rate as 
posted each month by Security Pacific 
National Bank; and 

12. The title to each collateralized 
automobile will be held in the name of 
the Plan. 

Temporary Nature of Exemption 

The exemption is temporary and will 
expire five years after the date of grant. 
However, any loan made to the 
Employer pursuant to the exemption 
may continue to its maturity date 
provided the loan was entered into 
during the five-year period. 

For a more complete statement of the 
facts and representations supporting the 
Departments decision to grant this 
exemption, refer to the notice of 
proposed exemption published on 
February 11,1992, at 57 FR 5017. 

FOR FURTHER INFORMATION CONTACT 

Paul Kelty of the Department, telephone 
(202) 523-8883. (This is not a toll-free 
number.) 

General Information 

The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption under section 
408(a) of the Act and/or section 
4975(c)(2) of the Code does not relieve a 
fiduciary or other party in interest or 
disqualified person from certain other 
provisions to which the exemptions doe9 
not apply and the general fiduciary 
responsibility provisions of section 404 
of the Act, which among other things 
require a fiduciary to discharge his 
duties respecting the plan solely in the 
interest of the participants and 
beneficiaries of the plan and in a 
prudent fashion in accordance with 
section 404(a)(1)(B) of the Act; nor does 
it affect the requirement of section 
401(a) of the Code that the plan must 
operate for the exclusive benefit of the 
employees of the employer maintaining 
the plan and their beneficiaries; 
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(2) These exemptions are 
supplemental to and not in derogation 
of, any other provisions of the Act and/ 
or the Code, including statutory or 
administrative exemptions and 
transactional rules. Furthermore, the 
fact that a transaction is subject to an 
administrative or statutory exemption is 
not dispositive of whether the 
transaction is in fact a prohibited 
transaction; and 

(3) The availability of these 
exemptions is subject to the express 
condition that the material facts and 
representations contained in each 
application accurately describes all 
material terms of the transaction which 
is the subject of the exemption. 

Signed at Washington, DC. this 27th day of 
March, 1992. 

Ivan Strasfeld, 

Director of Exemption Determinations. 
Pension and Welfare Benefits Administration. 
U S. Department of Labor. 

|FR Doc. 92-7470 Filed 3-31-92; 8:45 am] 

BILLING COOE 4510-29-M 


NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES 

Cancellation of Meeting for Humanities 
Panel 

The meeting of the Humanities Panel 
scheduled for April 27,1992, and 
published in the Federal Register on 
March 19,1992, at page 9570, has been 
cancelled. The panel was to review 
applications for Elementary and 
Secondary Education, submitted to the 
Division of Education Programs. 

David C. Fisher, Jr„ 

Advisory Committee. Management Officer. 
[FR Doc. 92-7462 Filed 3-31-92; 8:45 am) 

BILLING COOE 7536-01-M 


Change in Program Panel Meeting 

The meeting of the Humanities Panel 
scheduled for April 30,1992 and 
published in the Federal Register on 
March 19,1992, at page 9570, has been 
changed. The meeting was to review 
Summer Seminars for College Teachers 
applications for directing seminars in 
1993 in the field of English and 
American Literature; the topic is now to 
review Summer Seminars for College 
Teachers applications for directing 
seminars in 1993 in the field of History. 
David C. Fisher, 

Advisory Committee. Management Officer. 
|FR Doc. 92-7463 Filed 3-31-92; 8:45 am] 
BILLING CODE 7536-01-M 


NUCLEAR REGULATORY 
COMMISSION 

Documents Containing Reporting or 
Recordkeeping Requirements: Office 
of Management and Budget Review 

agency: Nuclear Regulatory 
Commission. 

action: Notice of the Office of 
Management and Budget review of 
information collection. 

summary: The Nuclear Regulatory 
Commission (NRC) has recently 
submitted to the Office of Management 
and Budget (OMB) for review the 
following proposal for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35). 

1. Type of submission, new, revision, 
or extension: Extension. 

2. The title of the information 
collection: NRC Form 314-Certificate of 
Disposition of Materials 

3. The form number if applicable: NRC 
Form 314 

4. How often the collection is 
required: The form is submitted once, 
when a licensee terminates its license. 

5. Who will be required or asked to 
report: Persons holding an NRC license 
for the possession and use of 
radioactive byproduct, source, or special 
nuclear material who are ceasing 
licensed activities and terminating the 
license. 

6. An estimate of the number of 
responses: 400. 

7. An estimate of the total number of 
hours needed to complete the 
requirement or request: An average of 
0.5 hours per response, for a total of 200 
hours, 

8. An indication of whether section 
3504(h), Public Law 96-511 applies: Not 
applicable. 

9. Abstract: NRC Form 314 furnishes 
information to NRC regarding transfer or 
other disposition of radioactive material 
by licensees who wish to terminate their 
licenses. The information is used by 
NRC as part of the basis for its 
determination that the facility has been 
cleared of radioactive material before 
the facility is released for unrestricted 
use. 

Copies of the submittal may be 
inspected or obtained for a fee from the 
NRC Public Document Room, 2120 L 
Street, NW. (Lower Level), Washington, 
DC. 

Comments and questions may be 
directed by mail to the OMB reviewer, 
Ronald Minsk. Paperwork Reduction 
Project (3150-0028). Office of 
Information and Regulatory Affairs, 


NEOB-3019, Office of Management and 
Budget, Washington, DC 20503. 

Comments may also be communicated 
by telephone at (202) 395-3004. The NRC 
Clearance Officer is Brenda Jo. Shelton, 
(301) 492-8132. 

Dated at Bethesda. Maryland, this 20th day 
of March 1992. 

For the Nuclear Regulatory Commission. 
Gerald F. Cranford, 

Designated Senior Official for Information 
Resources Management . 

[FR Doc. 92-7485 Filed 3-31-92; 8:45 am) 

BILLING COOE 7590-01-M 


Biweekly Notice Applications and 
Amendments to Operating 
Licenseslnvolving No Significant 
Hazards Considerations 

I. Background 

Pursuant to Public Law (P.L.) 97-415, 
the Nuclear Regulatory Commission (the 
Commission or NRC staff) is publishing 
this regular biweekly notice. P.L. 97-415 
revised section 189 of the Atomic Energy 
Act of 1954, as amended (the Act), to 
require the Commission to publish 
notice of any amendments issued, or 
proposed to be issued, under a new 
provision of section 189 of the Act. This 
provision grants the Commission the 
authority to issue and make immediately 
effective any amendment to an 
operating license upon a determination 
by the Commission that such 
amendment involves no significant 
hazards consideration, notwithstanding 
the pendency before the Commission of 
a request for a hearing from any person. 

This biweekly notice includes all 
notices of amendments issued, or 
proposed to be issued from March 9, 

1992 through March 20.1992. The last 
biweekly notice was published on 
March 18.1992 (57 FR 9435). 

Notice of Consideration of Issuance of 
Amendment to Facility Operating 
License and Proposed No Significant 
Hazards Consideration Determination 
and Opportunity for Hearing 

The Commission has made a proposed 
determination that the following 
amendment requests involve no 
significant hazards consideration. Under 
the Commission’s regulations in 10 CFR 
50.92, this means that operation of the 
facility in accordance with the proposed 
amendments would not (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
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margin of safety. The basis for this 
proposed determination for each 
amendment request is shown below. 

The Commission is seeking public 
comments on this proposed 
determination. Any comments received 
within 30 days after the date of 
publication of this notice will be 
considered in making any final 
determination. The Commission will not 
normally make a final determination 
unless it receives a request for a 
hearing. 

Written comments may be submitted 
by mail to the Regulatory Publications 
Branch, Division of Freedom of 
Information and Publications Services. 
Office of Administration, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555. and should cite the 
publication date and page number of 
this Federal Register notice. Written 
comments may also be delivered to 
Room P-223, Phillips Building, 7920 
Norfolk Avenue, Bethesda, Maryland 
from 7:30 a.m. to 4:15 p.m. Copies of 
written comments received may be 
examined at the NRC Public Document 
Room, the Gelman Building, 2120 L 
Street, NW., Washington, DC 20555. The 
filing of requests for hearing and 
petitions for leave to intervene is 
discussed below. 

By May 1.1992. the licensee may file a 
request for a hearing with respect to 
issuance of the amendment to the 
subject facility operating license and 
any person whose interest may be 
affected by this proceeding and who 
wishes to participate as a party in the 
proceeding must file a written request 
for a hearing and a petition for leave to 
intervene. Requests for a hearing and a 
petition for leave to intervene shall be 
Filed in accordance with the 
Commission’s "Rules of Practice for 
Domestic Licensing Proceedings" in 10 
CFR Part 2. Interested persons should 
consult a current copy of 10 CFR 2.714 
which is available at the Commission’s 
Public Document Room, the Gelman 
Building. 2120 L Street. NW., 
Washington. DC 20555 and at the local 
public document room for the particular 
facility involved. If a request for a 
hearing or petition for leave to intervene 
is filed by the above date, the 
Commission or an Atomic Safety and 
Licensing Board, designated by the 
Commission or by the Chairman of the 
Atomic Safety and Licensing Board 
Panel, will rule on the request and/or 
petition; and the Secretary or the 
designated Atomic Safety and Licensing 
Board will issue a notice of hearing or 
an appropriate order. 

As required by 10 CFR 2.714, a 
petition for leave to intervene shall set 
forth with particularity the interest of 


the petitioner in the proceeding, and 
how that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) the nature of the 
petitioner's right under the Act to be 
made a party to the proceeding: (2) the 
nature and extent of the petitioner’s 
property, financial, or other interest in 
the proceeding; and (3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner’s interest. The petition should 
also identify the specific aspect(s) of the 
subject matter of the proceeding as to 
which petitioner wishes to intervene. 
Any person who has filed a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petition without requesting leave of the 
Board up to Fifteen (15) days prior to the 
first prehearing conference scheduled in 
the proceeding, but such an amended 
petition must satisfy the specificity 
requirements described above. 

Not later than Fifteen (15) days prior to 
the first prehearing conference 
scheduled in the proceeding, a petitioner 
shall File a supplement to the petition to 
intervene which must include a list of 
the contentions which are sought to be 
litigated in the matter. Each contention 
must consist of a specific statement of 
the issue of law or fact to be raised or 
controverted. In addition, the petitioner 
shall provide a brief explanation of the 
bases of the contention and a concise 
statement of the alleged facts or expert 
opinion which support the contention 
and on which the petitioner intends to 
rely in proving the contention at the 
hearing. The petitioner must also 
provide references to those specific 
sources and documents of which the 
petitioner is aware and on which the 
petitioner intends to rely to establish 
those facts or expert opinion. Petitioner 
must provide sufficient information to 
show that a genuine dispute exists with 
the applicant on a material issue of law 
or fact. Contentions shall be limited to 
matters within the scope of the 
amendment under consideration. The 
contention must be one which, if proven, 
would entitle the petitioner to relief. A 
petitioner who fails to file such a 
supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 


present evidence and cross-examine 
witnesses. 

If a hearing is requested, the 
Commission will make a final 
determination on the issue of no 
significant hazards consideration. The 
final determination will serve to decide 
when the hearing is held. 

If the final determination is that the 
amendment request involves no 
significant hazards consideration, the 
Commission may issue the amendment 
and make it immediately effective, 
notwithstanding the request for a 
hearing. Any hearing held would take 
place after issuance of the amendment. 

If the final determination is that the 
amendment request involves a 
significant hazards consideration, any 
hearing held would take place before 
the issuance of any amendment. 

Normally, the Commission will not 
issue the amendment until the 
expiration of the 30-day notice period. 
However, should circumstances change 
during the notice period such that failure 
to act in a timely way would result, for 
example, in derating or shutdown of the 
facility, the Commission may issue the 
license amendment before the 
expiration of the 30-day notice period, 
provided that its final determination is 
that the amendment involves no 
significant hazards consideration. The 
final determination will consider all 
public and State comments received 
before action is taken. Should the 
Commission take this action, it will 
publish in the Federal Register a notice 
of issuance and provide for opportunity 
for a hearing after issuance. The 
Commission expects that the need to 
take this action will occur very 
infrequently. 

A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission. U.S. 
Nuclear Regulatory Commission. 
Washington. DC 20555, Attention: 
Docketing and Services Branch, or may 
be delivered to the Commission’s Public 
Document Room, the Gelman Building, 
2120 L Street. NW., Washington DC 
20555, by the above date. Where 
petitions are filed during the last ten (10) 
days of the notice period, it is requested 
that the petitioner promptly so inform 
the Commission by a toll-free telephone 
call to Western Union at l-(800) 325-6000 
(in Missouri l-(800) 342- 6700). The 
Western Union operator should be given 
Datagram Identification Number 3737 
and the following message addressed to 
(Project Director): petitioner’s name and 
telephone number, date petition was 
mailed, plant name, and publication 
date and page number of this Federal 
Register notice. A copy of the petition 
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should also be sent to the Office of the 
General Counsel. U.S. Nuclear 
Regulatory Commission. Washington. 

DC 20555. and Jo the attorney for the 
licensee. 

Nontimely filings of petitions for leave 
to intervene, amended petitions, 
supplemental petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer or the 
Atomic Safety and Licensing Board that 
the petition and/or request should be 
granted based upon a balancing of 
factors specified in 10 CFR 2.714(a)(l)(i)- 
(v) and 2.714(d). 

For further details with respect to this 
action, see the application for 
amendment which is available for public 
inspection at the Commission’s Public 
Document Room, the Gelman Building, 
2120 L Street, NW., Washington, DC 
20555, and at the local public document 
room for the particular facility involved. 

Arizona Public Service Company, et al., 
Docket Nos. STN 50-528, STN 50- 529. 
and STN 50-530, Palo Verde Nuclear 
Generating Station, Unit Nos. 1, 2. and 3. 
Maricopa County, Arizona 

Date of amendment requests: 

February 14.1992 

Description of amendment requests: 
The amendments are requested to allow 
the implementation of the guidance 
provided in NRC Generic Letter 89- 01 
wherein programmatic controls for 
radiological effluents are contained in 
the technical specifications but the 
details are relocated to either the Offsite 
Dose Calculation Manual or to the 
Process Control Program. 

Basis for proposed no significant 
hazards consideration determination: 

As required by 10 CFR 50.91(a). the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration. The NRC staff has 
reviewed the licensee’s analysis against 
the standards of 10 CFR 50.92(c). The 
NRC staff's review is presented below. 
Operation of the facility in accordance 
with the proposed amendment will not: 

(1) Involve a significant increase in 
the probability or consequences of an 
accident previously evaluated because 
relocating the Radiological Effluent 
Technical Specifications (RETS) to the 
Offsite Dose Calculation Manual 
(ODCM) or the Process Control Program 
(PCP) is strictly an administrative 
change that does not reduce or modify 
any existing safety requirement or 
procedure: or 

(2) Create the possibility of a new or 
different kind of accident from any 
accident previously evaluated because 
no new accident scenario is created and 
no previously evaluated accident 


scenario is changed by relocating 
procedural requirements from one 
controlled document to another; or 

(3) Involve a significant reduction in a 
margin of safety because no 
modification of any plant structure, 
system, component or operating 
procedure is associated with this 
administrative change so all safety 
margins remain unchanged. 

Based on this review, it appears that 
the three standards of 10 CFR 50.92(c) 
are satisfied. Therefore, the NRC staff 
proposes to determine that the 
amendment requests involve no 
significant hazards consideration. 

Local Public Document Room 
location: Phoenix Public Library, 12 East 
McDowell Road, Phoenix. Arizona 85004 

Attorney for licensees: Nancy C. 
Loftin, Esq.. Corporate Secretary and 
Counsel, Arizona Public Service 
Company, P.O. Box 53999, Mail Station 
9068. Phoenix. Arizona 85072-3999 

NRC Project Director: Theodore R. 
Quay 

Carolina Power & Light Company, et al.. 
Docket Nos. 50-325 and 50-324, 
Brunswick Steam Electric Plant. Units 1 
and 2, Brunswick County, North 
Carolina 

Date of amendments request: 

February 21,1992 

Description of amendments request: 
The proposed amendments would revise 
Technical Specification 3/4.9.6 to allow 
use of a new General Electric Company 
Model NF500 main hoist grapple mast, 
which replaces the existing Model 
NF400 mast. 

Basis for proposed no significant 
hazards consideration determination: 

As required by 10 CFR 50.91(a), the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration, which is presented 
below: 

1 . The proposed amendment does not 
involve an increase in the probability or 
consequences of an accident previously 
evaluated. The only accident previously 
evaluated that is potentially affected by the 
proposed change is the fuel handling accident 
(see Section 15.7 of the Updated Final Safety 
Analysis Report (UFSAR) for the Brunswick 
Steam Electric Plant. Units 1 & 2). The drop of 
a spent fuel assembly onto other spent fuel 
assemblies in either the reactor ve99el or the 
spent fuel poo! storage racks is no more likely 
with the new design of the NF500. Design 
features of the NF500 refueling mast, which 
serve to protect against the drop of a fuel 
assembly during movement are not degraded 
from those inherent to the NF400 design. 
Specifically, it does not degrade platform 
design features such as grapple fail-safe on 
loss of air. two independent fail Bafe brakes, 
and the grapple interlocks, all of which serve 
to protect against a fuel drop or fuel damage 


event. Therefore, the probability of any 
accident remains unchanged. 

The new NF500 mast is designed to match 
or exceed all aspects of the NF400 mast now 
in use. Comparison of the NF4(K) and NF500 
masts and grapples shows that both the 
operational functioning of the mast and 
grapple and the geometry of the grapple are 
identical. The NF500 mast functions 
identically to the NF400 in grappling, lifting, 
moving and lowering fuel assemblies. The 
platform structural integrity will not be 
degraded by the weight increase, as the 
original design for the platform was to accept 
an equipment mast weighing approximately 
1165 pounds total (615 pounds more than the 
NF400 mast or 150 pounds more than the 
NF500 mast). The NF500 is more rigid than 
the previous mast design and. therefore, is 
less prone to mast bowing. 

The consequences of a fuel handling 
accident, using the assumptions contained in 
the BSEP UFSAR are not changed and are 
independent of the mast design in current 
use. The previously evaluated maximum fuel 
assembly drop height (32 feet) has not 
changed by installing the NF500 mast. Thus, 
the consequences of dropping a spent fuel 
assembly onto other spent fuel assemblies in 
either the reactor vessel or the spent fuel pool 
storage racks are not significantly increased 
by the proposed change. 

2. The proposed amendment does not 
create the possibility of a new or different 
kind of accident from any accident previously 
evaluated No new failure modes are 
Introduced as a result of the proposed 
change. The new NF500 mast is designed to 
match or exceed all aspects of the NF400 
mast now in use and is intended as an exact 
replacement for the NF400 mast. Comparison 
of the NF400 and NF500 masts and grapples 
shows that both the operational functioning 
of the mast and grapple and the geometry of 
the grapple are identical. The NF500 mast 
functions identically to the NF400 in 
grappling, lifting, moving and lowering fuel 
assemblies. It does not degrade platform 
design features such as grapple fail-safe on 
loss of air, two independent fail safe brakes, 
and the grapple interlocks, all of which serve 
to protect against a fuel drop or fuel damage 
event. Refueling platform stresses will 
continue to be below allowables. The 
platform structural integrity will not be 
degraded by the weight increase, as the 
original design for the platform was to accept 
an equipment mast weighing approximately 
1165 pounds total (615 pounds more than the 
NF400 mast or 150 pounds more than the 
NF500 mast). Therefore, the proposed 
amendment does not create the possibility of 
a new or different kind of accident from any 
accident previously evaluated. 

3. The proposed amendment does not 
involve a significant reduction in the margin 
of safety. Safety margin is established 
through the CP&L safety analyses as reflected 
in the Technical Specifications and Bases. 
Design features of the NF500 refueling mast 
which serve to protect against the drop of a 
fuel assembly during movement are not 
degraded from those inherent to the NF400 
design. The NF500 mast functions identically 
to the NF400 in grappling, lifting, moving, and 
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lowering fuel assemblies. It does not degrade 
platform design features such as grapple fail¬ 
safe on loss of air. two independent fail safe 
brakes, and the grapple loaded interlock, all 
of which serve to protect against a fuel drop 
event. 

The platform structural integrity will not be 
degraded by the weight increase, as the 
original design for the platform was to accept 
an equipment mast weighing approximately 
1165 pounds total (615 pounds more than the 
NF400 mast or 150 pounds more than the 
NF500 mast). The fuel grapple hoist setpoints 
exist to prevent damage to reactor internals 
(such as the fuel support piece) caused by a 
stuck bundle or similar anomaly. These fuel 
grapple hoist setpoints are not required for 
the safe shutdown of the reactor. The 
proposed setpoint changes allow for the 
increased weight of the new mast plus a 
slight Increase in the margins associated with 
establishing the setpoints. No margins or 
assumptions related to the fuel bundle drop 
analyses are changed, and the NF500 mast 
has the same single failure protections as the 
old mast. Thus the proposed changes do not 
involve a significant reduction in the margin 
of safety. 

The NRC staff has reviewed the 
licensee’s analysis and, based on this 
review, it appears that the three 
standards of 10 CFR 50.92(c) are 
satisfied. Therefore, the NRC staff 
proposes to determine that the 
amendment request involves no 
significant hazards consideration. 

Local Public Document Room 
location: University of North Carolina at 
Wilmington, William Madison Randall 
Library, 601 S. College Road. 

Wilmington, North Carolina 28403-3297. 

Attorney for licensee: R. E. Jones, 
General Counsel, Carolina Power & 

Light Company, P. O. Box 1551. Raleigh, 
North Carolina 27602 

NRC Project Director: Elinor G. 
Adensam 

Carolina Power & Light Company, 

Docket No. 50-261, H. B. Robinson 
Steam Electric Plant, Unit No. 2, 
Darlington County, South Carolina 

Date of amendment request: February 
21,1992 

Description of amendment request 
The proposed change would replace the 
current fire protection license condition 
with a standard condition and delete the 
fire protection Technical Specifications 
(TS). This is consistent with the 
guidance in Generic Letter 86-10. 
Specifically, the requested changes are: 

Proposed Change No. 1 

Replace the fire protection license 
condition 3.E with the standard fire 
protection license condition contained in 
Generic Letter 86-10. 

Proposed Change No. 2 

Delete fire protection TS 3.14, 
including tables 3.14.1 and 3.14.2, and 
the associated bases. Delete the fire 
protection system Surveillance 


Requirements contained in TS 4.14. 
Delete TS 1.9, Fire Suppression Water 
System. 

Proposed Change No. 3 

Delete the minimum fire brigade 
staffing requirement, TS 6.2.3(g) and (h), 
and the fire brigade training requirement 
of TS 6.4.2. Delete the reporting 
requirement of TS 6.9.3.1(d). 

Proposed Change No. 4 

Add TS 6.5.1.6.6.(j) for the PNSC to 
review the Fire Protection Program, 
including program changes. 

Basis for proposed no significant 
hazards consideration determination: 

As required by 10 CFR 50.91(a), the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration, which is presented 
below: 

A. The proposed changes will not involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated. 

Change 1 The existing condition requires 
that the licensee comply with the provisions 
of the February 28,1978 Fire Protection 
Safety Evaluation Report and supplements 
thereto. The revision of license condition 3.E 
will require that all provisions of the Fire 
Protection Program be maintained in effect, 
and that changes in the program may be 
made in accordance with the provisions of 
10CFR50.59. The new license condition 
simply changes the criteria by which 
Carolina Power & Light Company is 
authorized to make changes to the program 
without prior NRC approval. The overall 
objective of the fire protection program and 
license conditions [is] to ensure safe 
shutdown of the plant in the event of a fire is 
preserved. Therefore, the new license 
conditions are consistent with the objective 
of the existing license conditions and NRC 
Generic Letter 86-10. Consequently, these 
changes will not involve a significant 
increase in the probability or consequences 
of an accident previously evaluated. 

Change 2 Technical Specification 
requirements to maintain the fire protection 
systems have been replaced with the 
requirements which appear in Section 9.5.1 to 
the Final Safety Analysis Report (FSAR). 

The operability and surveillance 
requirements are being maintained, as stated 
in the FSAR. in plant procedures where 
changes must be evaluated in accordance 
with 10CFR50.59. Changes to the fire 
protection program as described in the FSAR 
and plant procedures may be made only if the 
changes will not adversely affect the ability 
to achieve and maintain safe shutdown. 

Per Technical Specification 6.5.1.6.6(a) the 
PNSC performs an overview of the procedure 
change process to assure that processes are 
effectively maintained. Additionally. 

Technical Specification 6.5.1.1.1(f) requires 
that written procedures be established, 
implemented and maintained covering the 
fire protection program implementation. 

These administrative controls, along with the 
review and audit requirements of Technical 
Specifications 6.5.3.2.(d)(7) and 6.5.4 will 
ensure that changes to the operability and 


surveillance requirements are performed in 
accordance with 10CFR50.59 and will not 
involve an increase in the probability or 
consequences of an accident or adversely 
affect the ability to achieve and maintain 
safe shutdown. Therefore, the deletion of 
Technical Specifications 3.14.1. 3.14.2. 3.14.3. 

3.14.4, 3.14.5. 3.14.6 and 3.14.7. and the 
associated surveillance requirements of 
Technical Specifications 4.14.1. 4.14.2. 4.14.3, 

4.14.4. 4.14.5. 4.14.6, 4.14.7, and 4.14.8, and the 
placement of the same operability and 
surveillance requirements in plant procedures 
will not involve a significant increase in the 
probability or consequences of an accident 
previously evaluated. 

Change 3 Technical Specification 
requirements to maintain the Fire Brigade 
staffing will be replaced by the requirements 
which are discussed in detail in Appendix 
9.5.1B to the FSAR. This administrative 
control will be maintained in the FSAR where 
changes must be evaluated in accordance 
with 10CFR50.59. 

Changes to the fire protection program in 
the FSAR may be made only if the changes 
will not adversely affect the ability to 
achieve and maintain safe shutdown. Per 
Technical Specifications (sic) 6.5.1.6.6(a), the 
Plant Nuclear Safety Committee (PNSC) will 
continue to perform the overview of the 
procedure change process to assure that 
processes are effectively maintained. 
Additionally. Technical Specification 
6.5.1.1.1(f) requires that written procedures be 
established, implemented and maintained 
covering the fire protection program 
implementation. 

These established administrative controls 
will ensure that changes to this requirement 
are performed in accordance with 10CFR50.59 
and will not involve an increase in the 
probability or consequences of an accident or 
adversely affect the ability to achieve and 
maintain safe shutdown. Therefore, the 
deletion of Technical Specification 6.2.3(g) 
and (h) and 6.4.2 and the placement of the 
same requirement into the FSAR will not 
involve a significant increase in the 
probability or consequences of an accident 
previously evaluated. 

Change 4 Providing for PNSC and Nuclear 
Assessment Department (NAD) review of 
changes to the Fire Protection Program is an 
administrative function that will maintain 
program effectiveness. 

B. The proposed changes do not create the 
possibility of a new or different kind of 
accident from any accident previously 
evaluated. 

Change 1 The new license conditions will 
ensure that the ability to achieve and 
maintain safe shutdown in the event of a fire 
is preserved. Since these new license 
conditions are consistent with the objective 
of the old license conditions, these changes 
will not create the possibility of a new or 
different kind of an accident previously 
evaluated. 

Change 2 The requirements to maintain 
operability of the detection instrumentation 
fire suppression water system, the fire water 
preaction systems, the [carbon dioxide] 
protection system, and the fire barrier 
penetrations and to perform surveillance 
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requirements to ensure operability of these 
systems are retained; these requirements 
have simply been moved from the Technical 
Specifications to the FSAR. Plant procedures 
ore being developed from the existing 
procedures that implement this Technical 
Specification to provide specific instructions 
for implementing the operability and 
surveillance requirements. Therefore, the 
possibility of a new or different kind of 
accident from any accident previously 
evaluated will not be created by these 
changes. 

Change 3 The requirement to maintain 
minimum fire brigade staffing and training is 
retained; this requirement has simply been 
moved from the Technical Specifications to 
the FSAR. Therefore, the possibility of a new 
or different kind of accident from any 
accident previously evaluated will not be 
crated (aiej by this change. 

Change 4 These changes do not create the 
possibility of a new or different kind of 
accident from any accident previously 
evaluated because the change is 
programmatic in nature. 

C. The proposed changes will not involve a 
significant reduction in the margin of safety. 

Change 1 Ail modifications identified in the 
NRC’s Safety Evaluation Report. Fire 
Protection Review, have been difrpositioned. 
as required by the existing license conditions. 
Section 9.5.1 to the FSAR documents Carolina 
Power & Light Company’s compliance with 
the fire protection program set forth in the 
Appendix R to 10CFR50 [10 CFR Part 50) In 
accordance with the requirements of 
10CFR50.4fl, all provisions of acceptance in 
the existing license conditions have been 
addressed and the adoption of the proposed 
new license condition simply changes the 
criterion by which Carolina Power & Light 
Company is authorized to make changes to 
the approved program. As discussed in A. 
above, the new license conditions are 
consistent with the objective of the existing 
license conditions. 

Change 2 The operability and surveillance 
requirements are being maintained in the 
FSAR and plant procedures where changes 
must be evaluated in accordance with 
10CFR50.59. Changes to the fire protection 
program in the FSAR and plant procedures 
may be made only if the changes will not 
adversely affect the ability to achieve and 
maintain safe shutdown in the event of a fire. 

Additionally, the administrative controls 
discussed in item A above will ensure that 
changes to these operability and surveillance 
requirements are performed in accordance 
with 10CFR50.59 and will not involve a 
reduction in a margin of safety or adversely 
affect the ability to achieve and maintain 
safe shutdown in the event of a fire. 
Therefore, the deletion of these technical 
specifications and the placement of the same 
operability and surveillance requirements 
into plant procedures will not involve a 
significant reduction in the margin of safety. 

Change 3 This administrative control will 
be maintained in the FSAR where changes 
mu9t be evaluated in accordance with 
10CFR50.59. Changes to the fire protection 
program In the FSAR may be made only if the 
changes will not adversely affect the ability 
to achieve and maintain safe shutdown in the 


event of a fire. Additionally, the established 
administrative controls discussed in item A 
above will ensure that changes to this 
requirement are performed in accordance 
with 10CFR50.59 and will not involve a 
reduction in the margin of safety or adversely 
affect the ability to achieve and maintain 
safe shutdown in the event of a fire. 
Therefore, the deletion of this technical 
specification and the placement of the same 
operability and surveillance requirements 
into the FSAR will not involve a significant 
reduction in the margin of safety. 

Change 4 The proposed changes will not 
involve a reduction in the margin of safety. 
The 10CFR50.59 process will ensure that 
PNSC and NAD oversight of changes in the 
Fire Protection Program is maintained. 

The NRC staff has reviewed the 
licensee’s analysis and. based on this 
view, it appears that the three standards 
of 10 CFR 50.92(c) are satisfied. 
Therefore, the NRC staff proposes to 
determine that the amendment request 
involves no significant hazards 
consideration. 

Local Public Document Room 
location: Hartsville Memorial Library, 
Home and Fifth Avenues. Hartsville, 
South Carolina 29535 

Attorney for licensee: R. E. (ones, 
Genera] Counsel, Carolina Power & 

Light Company, P. O. Box 1551, Raleigh. 
North Carolina 27602 

NRC Project Director Elinor G. 
Adensam 

Carolina Power & light Company, et al., 
Docket No. 50-400, Shearon Harris 
Nuclear Power Plant, Unit 1, Wake and 
Chatham Counties, North Carolina 

Date of amendment request: February 
7,1992 

Description of amendment request 
The proposed amendment revises the 
Operating License to allow the use of 
alternate steam generator tube plugging 
criteria for the portion of the steam 
generator tubes within the tube sheet. 
Specifically, the Technical Specification 
Surveillance Requirement 4.4.5 would be 
amended to include an F* distance 
within the tube sheet below which 
indications of degradation would have 
no impact on the determination of 
integrity of a steam generator tube. The 
result would be that the steam generator 
tubes with degradation below the P* 
distance in the tube sheet region would 
not require repair or plugging. 

Basis for proposed no significant 
hazards consideration determination: 

As required by 10 CFR 50.91(a), the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration, which is presented 
below: 

L The proposed amendment does not 
involve a significant increase in the 
probability or consequences of an accident 
previously evaluated. 


Based on the determination of required 
engagement length and acceptable stress 
levels, the probability of a postulated tube 
rupture previously evaluated is not Increased 
by the use of the alternate plugging criteria. 
The criteria have been demonstrated to result 
in tube integrity considerations 
commensurate with Regulatory Guide 1.121 
criteria both analytically (tube preload) and 
empirically (tube pullout and leakage proof 
testing.) The use of the criteria does not 
represent a modification of any other portion 
of the pressure boundary' for the steam 
generator or any other component; nor alter 
die function of the steam generator, or any 
other component. Therefore the use of the 
criteria will not increase the probability of a 
previously analyzed accident. 

The accidents of interest are steam 
generator tube rupture, large break LOCA 
and steam line break. The use of the criteria 
does not alter any operational or postulated 
accident condition loadings on the steam 
generator. The only hypothetical 
consequence which could be caused by the 
use of the criteria would be leakage between 
the primary to secondary systems. Such 
leakage is not expected. Any leakage from 
the secondary side to the primary side would 
not be expected to alter the analysis of a 
large break 1X)CA. Use of the alternate 
plugging criteria could not result in the 
consequences of a hypothetical tube rupture 
accident more severe than the analyzed case 
of a double ended guillotine break of the 
tube. The consequences of normal operation 
or a postulated steam line break with leaking 
tubes are bounded by previous analyses. 
Therefore, use of the alternate plugging 
criteria will not result in an increase in the 
consequences of a previously analyzed 
accident 

2 . The proposed amendment does not 
create the possibility of a new or different 
kind of accident from any previously 
evaluated. The use of the P criteria will not 
affect any other portion of the steam 
generator or other component Use of the P 
criteria does not change the operating 
conditions or function of the steam generator 
or any other component in the plant. No other 
component or system connecting with the 
steam generator could be adversely affected 
by the use of the criteria. 

Therefore, the proposed change does not 
create the possibility of a new or different 
kind of accident from any accident previously 
evaluated. 

3. The proposed amendment does not 
involve a significant reduction in the margin 
of safety. 

The use of alternate plugging criteria has 
been demonstrated to maintain the integrity 
of the tube bundle commensurate with the 
requirements of Regulatory Guide 1.121 for 
indications in the free span of tubes and the 
integrity of the primary to secondary pressure 
boundary under normal and postulated 
accident conditions. Acceptable tube 
degradation is any degradation in the 
tubesheet more than the P distance below 
the bottom of the roll transition or the top of 
the tubesheet, whichever is lower in 
elevation. The safety factors used in the 
determination of the P distance are 
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consistent with the safety factors in the 
ASME Boiler and Pressure Vessel Code used 
in steam generator design. The F* distance 
has been verified by testing to be greater 
than the length of roll expansion required to 
preclude significant leakage during normal 
and postulated accident conditions. 

Implementation of the tubesheet region 
alternate plugging criterion will decrease the 
number of tubes which must be taken out of 
service with tube plugs or repaired with 
sleeves. Both plugs and sleeves reduce the 
PCS flow margin; thus implementation of the 
alternate plugging criteria will maintain the 
margin of flow that would otherwise be 
reduced in the event of increased plugging or 
sleeving. 

The NRC staff has reviewed the 
licensee's analysis and based on this 
review, it appears that the three 
standards of 10 CFR 50.92(c) are 
satisfied. Therefore, the NRC staff 
proposes to determine that the 
amendment request involves no 
significant hazards consideration. 

Local Public Document Room 
location: Cameron Village Regional 
Library, 1930 Clark Avenue, Raleigh, 
North Carolina 27605. 

Attorney for licensee: R. E. Jones. 
General Counsel. Carolina Power & 

Light Company, P. O. Box 1551, Raleigh. 
North Carolina 27602 

NRC Project Director. Elinor G. 
Adensam 

Carolina Power & light Company, et aL. 
Docket No. 50-400, Shearon Harris 
Nuclear Power Plant, Unit 1, Wake and 
Chatham Counties, North Carolina 

Date of amendment request: February 
27,1992 

Description of amendment request: 
The proposed Technical Specifications 
and Bases change amendment would 
modify the auxiliary feedwater system 
Surveillance Requirement 4.7.1.2.1 and 
Bases section B 3/4.7.1.2 to add full flow 
surveillance test capability for both the 
motor-driven and turbine- driven AFW 
pumps, provide consistent motor-driven 
and turbine-driven AFW pump 
surveillance test acceptance criteria, 
acknowledge a revised AFW design 
flow, and provide consistent application 
of and reference to the non-applicability 
of Technical Specification 4.0.4 for the 
turbine-driven AFW pump. 

Basis for proposed no significant 
hazards consideration determination: 
As required by 10 CFR 50.91(a). the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration, which is presented 
below: 

1 . The proposed amendment does not 
involve a significant increase in the 
probability or consequences of an accident 
previously evaluated. 

The proposed changes revise only the 
surveillance requirements and Bases 


description associated with the motor-driven 
and turbine-driven AFW pumps. No safety- 
related equipment, safety function or plant 
operations will be altered as a result of these 
proposed changes. The revisions do not 
change the function, materials, or 
construction standards applicable to the 
AFW pumps. 

Incorporation of 1) an optional full flow 
test acceptance criteria [sic]. 2) consistency 
of acceptance criteria and 3) uniform 
reference to Specification 4.0.4 provides 
additional testing latitude of a quality and 
nature equivalent to the existing surveillance 
requirements for the mini-flow tests as well 
as consistency within the AFW Surveillance 
Isic] criteria. These changes have no affect 
Isicj on the probability or consequences of an 
accident previously evaluated. 

The proposed incorporation of the revised 
design basis flow of 430 gpm into the Bases 
and as the acceptance flow criterion in the 
full flow test continues to ensure that each 
AFW pump is capable of delivering a total 
feedwater flow at sufficient pressure to the 
entrance of the steam generators. This 
capacity continues to be sufficient to ensure 
that feedwater flow is available to remove 
decay heat and reduce the Reactor Coolant 
System temperature to less than 350*F when 
the Residual Heat Removal System may be 
placed into operation. The lower design flow 
is acceptable based on reanalysis of FSAR 
Chapter 15 accident Scenarios [sic]. 

Therefore, the described changes would 
have no impact on the probability or 
consequences of an accident previously 
evaluated. 

2. The proposed amendment does not 
create the possibility of a new or different 
kind of accident from any accident previously 
evaluated. 

The proposed change revises the 
surveillance requirements associated with 
the motor-driven and turbine-driven AFW 
pumps. No safety-related equipment safety 
function or plant operations will be altered as 
a result of this proposed change. The revision 
does not change the function, materials, or 
construction standards applicable to the 
AFW pumps. 

Incorporation of 1) an optional full flow 
test acceptance criteria. 2) consistency of 
acceptance criteria and 3] uniform reference 
to Specification _ 4.0.4 provides additional 
testing lattitude [sic] of a quality and nature 
equivalent to the existing surveillance 
requirements for the mini-flow tests as well 
as consistency within the AFW Surveillance 
criteria. These changes have no affect [sic] 
[on) the possibility of creating a new or 
different accident from any accident 
previously evaluated. 

The proposed incorporation of the revised 
design basis flow of 430 gpm into the Bases 
and as the acceptance flow criterion in the 
full flow test continues to ensure that each 
AFW pump is capable of delivering a total 
feedwater flow at sufficient pressure to the 
entrance of the steam generators. This 
capacity continues to be sufficient to ensure 
that feedwater flow is available to remove 
decay heat and reduce the Reactor Coolant 
System temperature to less than 350T when 
the Residual Heat Removal System may be 
placed into operation. The lower design flow 


is acceptable based on reanalysis of FSAR 
Chapter 15 accident Scenarios |sic]. 

Therefore, the proposed changes do not 
create the possibility of a new or different 
kind of accident from any accident previously 
evaluated. 

3. The proposed amendment does not 
involve a significant reduction in the margin 
of safety. 

The proposed change revises the 
surveillance requirements associated with 
the motor-driven and turbine-driven AFW 
pumps. No safety-related equipment Bafety 
function or plant operations will be altered as 
a result of this proposed change. The revision 
does not change the function, materials, or 
construction standards applicable to tbe 
AFW pumps. 

Incorporation of 1) an optional full flow 
test acceptance criteria. 2) consistency of 
acceptance criteria and 3) uniform reference 
to Specification 4.0.4 provides additional 
testing lattitude [9ic] of a quality and nature 
equivalent to the existing surveillance 
requirements for the mini-flow tests as well 
as consistency within the AFW Surveillance 
Isic] criteria. These changes have no affect 
[sic] on the margin of safety. 

The proposed incorporation of the revised 
design basis flow of 430 gpm into the Bases 
and as the acceptance flow criterion in the 
full flow test continues to ensure that each 
AFW pump is capable of delivering a total 
feedwater flow at sufficient pressure to the 
entrance of the steam generators. This 
capacity continues to be sufficient to ensure 
that feedwater flow is available to remove 
decay heat and reduce the Reactor Coolant 
System temperature to less than 350°F when 
the Residual Heat Removal System may be 
placed into operation. The lower design flow 
is acceptable based on reanalysis of FSAK 
Chapter 15 accident Scenarios [sic]. 

Therefore, the proposed changes do not 
involve a significant reduction in a margin of 
safety. 

The NRC staff has reviewed the 
licensee’s analysis and, based on this 
review, it appears that the three 
standards of 10 CFR 50.92(c) are 
satisfied. Therefore, the NRC staff 
proposes to determine that the 
amendment request involves no 
significant hazards consideration. 

Local Public Document Room 
location: Cameron Village Regional 
Library. 1930 Clark Avenue. Raleigh, 
North Carolina 27605. 

Attorney for licensee: R- E. Jones. 
General Counsel, Carolina Power & 

Light Company, P. O. Box 1551, Raleigh. 
North Carolina 27602 

NRC Project Director Elinor G. 
Adensam 

Connecticut Yankee Atomic Power 
Company. Docket No. 50-213, Haddarn 
Neck Plant, Middlesex County. 
Connecticut 

Date of amendment request February 
28. 1992 
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Description of amendment request: 
The proposed amendment will revise the 
visual inspection surveillance 
requirements in Technical Specification 
(TS) 4.7.4.a, “Snubbers” and acceptance 
criteria in TS 4.7.4.b associated with the 
snubbers. In addition, the TS will be 
relettered from 4.7.4.C, d. e, and f to 
4.7.4.d, e, f. and g respectively. 

Basis for proposed no significant 
hazards consideration determination: 

As required by 10 CFR 50.91(a). the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration, which is presented 
below: 

1 . Involve a significant increase in the 
probability or consequences of an accident 
previously analyzed. 

The proposed changes incorporate the 
alternate schedule for visual inspection of the 
snubbers recommended by the NRC in GL 90- 
09. As determined by the staff, this alternate 
schedule for visual inspections maintains the 
same confidence level as the existing 
schedule. In addition, the ACTIONS required 
by the existing technical specifications as a 
result of finding snubbers inoperable remain 
the same. The change to the Technical 
Specification Index has no impact on the 
consequences or the probability of an 
accident previously analyzed. Therefore, the 
proposed changes do not affect the 
probability or consequences of an accident 
previously evaluated. 

2 . Create the possibility of a new or 
different kind of accident from any 
previously analyzed. 

The proposed changes do not affect any 
plant operations, the potential for an 
unanalyzed accident is not created, and no 
new failure modes are introduced. The 
proposed changes will not affect the 
operability of the snubbers to perform their 
intended function during normal or accident 
conditions. 

3. Involve a significant reduction in the 
margin of safety. 

As stated in GL 90-09, the alternate 
schedule for visual inspections maintains the 
same confidence level as the existing 
schedule. In addition, the proposed changes 
do not affect any of the Actions specified in 
technical specifications which result from 
identification of inoperable snubbers. 
Therefore, the proposed changes do not 
involve a significant reduction in a margin of 
safety. 

The NRC staff has reviewed the 
licensee’s analysis and, based on this 
review, it appears that the three 
standards of 10 CFR 50.92(c) are 
satisfied. Therefore, the NRC staff 
proposes to determine that the 
amendment request involves no 
significant hazards consideration. 

Local Public Document Room 
location: Russell Library, 123 Broad 
Street. Middletown, Connecticut 06457. 

Attorney for licensee: Gerald Garfield, 
Esquire. Day. Berry & Howard, 
Counselors at Law, City Place. Hartford, 
Connecticut 06103-3499. 


NRC Project Director: John F. Stolz 

Connecticut Yankee Atomic Power 
Company, Docket No. 50-213, Haddam 
Neck Plant, Middlesex County, 
Connecticut, and Northeast Nuclear 
Energy Company, Docket Nos. 50-245, 
50-336, and 50-423, Millstone Nuclear 
Power Station, Unit Nos. 1, 2 and 3, New 
London County, Connecticut 

Date of amendment request- February 
25.1992, as supplemented March 18, 

1992 

Description of amendment request: 
The proposed amendment will revise the 
Technical Specifications, Administrative 
Controls (Section 6) for the Haddam 
Neck Plant and the Millstone Nuclear 
Power Station, Unit Nos. 1. 2, and 3. The 
proposed changes are the following: 

(1) Administrative title changes for 
existing station personnel, consolidate 
officer responsibilities to the Executive 
Vice President - Nuclear, or change 
“chairman” to “chairperson” throughout 
Section 6. 

(2) (Section 6.4 - Training) 

Changes were made for consistency 

such as recognizing specific 
responsibilities of the Director Nuclear 
Training 

(3) (Section 6.5.1.2-PORC 
Composition, Millstone, Units 1,2,3) 

Besides simple title changes, 
membership reflects an appropriate 
level of radiation protection and 
chemistry expertise from the Unit 
Services organization. Special 
membership qualifications for the Staff 
Engineer were dropped (for uniformity). 
In any case, the Staff Engineer is an 
extra member beyond the list specified 
in Standard Technical Specifications. 

(4) (Section 6.5.1.6-PORC 
Responsibilities, Millstone, Units 1,2,3) 

(Section 6.5.1.7-PORC Authority, 
Haddam Neck) 

(Section 6.5.2.6-SORC 
Responsibilities, Millstone, Units 1,2,3) 

The requirements for written 
determinations are clarified to specify 
the requirements of 10 CFR 50.59 and 10 
CFR 50.91 determinations for applicable 
items listed. 

(5) (Section 6.5.2.1-SORC 
Composition, Millstone, Units 1,2,3) 

SORC membership is expanded to 
include both the Unit Services Director 
and the Site Services Director. These 
two positions resulted from dividing 
responsibilities for the previous Station 
Services Superintendent, who was a 
designated SORC member. 

(6) (Section 6.5.2.5-Quorum, 

Millstone, Units 1,2,3) 

Change TS 0.5.2.5 to increase Quorum 
from 4 to 5 members. 

Basis for proposed no significant 
hazards consideration determination: 


As required by 10 CFR 50.91(a), the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration, which is presented 
below: 

1. Involve a significant increase in the 
probability or consequences of an accident 
previously evaluated 

The changes will have no adverse effect on 
limiting condition for operation or the 
surveillance requirements. 

No design basis accidents are affected by 
these changes. Therefore, there is no impact 
on the probability of occurrence or the 
consequences of any design basis events. No 
safety systems are adversely affected by the 
change. No failure modes associated with the 
changes are identified. Previous analyzed 
accidents are not affected. The changes are 
administrative and editorial in nature to 
reflect accumulated organizational changes 
and to provide consistency among the 
Millstone Units* Technical Specifications and 
the Haddam Neck Plant. 

2. Create the possibility of a new or 
different kind of accident from any 
previously evaluated 

Since there are no changes in the way the 
plant is operated, the potential for an 
unanalyzed accident is not created. There is 
no impact on plant response to the point 
where it can be considered a new accident, 
and no new failure modes are introduced. 
These administrative and editorial changes 
clearly have no impact on safety limits or 
design basis accidents and they have no 
potential to create a new or unanalyzed 
event. 

3. Involve a significant reduction in a 
margin of safety 

The change does not directly affect any 
protective boundaries nor does it impact the 
safety limits for the boundary. There are no 
adverse impacts on the protective 
boundaries, safety limits, or margins to 
safety. Since there is no margin of safety 
defined for Section 6 Technical 
Specifications, there can be no reduction in 
the margin of safety. 

The NRC staff has reviewed the 
licensee’s analysis and, based on this 
review, it appears that the three 
standards of 10 CFR 50.92(c) are 
satisfied. Therefore, the NRC staff 
proposes to determine that the 
amendment request involves no 
significant hazards consideration. 

Local Public Document Room 
location: Learning Resources Center, 
Thames Valley State Technical College. 
574 New London Turnpike. Norwich, 
Connecticut 06360 (Millstone 1,2,3); 
Russell Library, 123 Broad Street, 
Middletown, Connecticut 06457 
(Haddam Neck). 

Attorney for licensee: Gerald Garfield. 
Esquire. Day, Berry & Howard, City 
Place, Hartford, Connecticut 06103-3499. 

NRC Project Director: John F. Stolz 
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Duquesne Light Company, Docket No. 
50-412, Beaver Valley Power Station, 
Unit No. 2, Shippingport, Pennsylvania 

Date of amendment request: January 
21. 1992 

Description of amendment request 
The proposed amendment would modify 
Tables 3.3-13 and 4.3-13 which specify 
operability requirements and 
surveillance requirements respectively 
for radioactive gaseous effluent 
monitoring instrumentation. Specifically, 
the amendment would delete the 
applicable requirements for gaseous 
effluent monitors 2RMQ-RQ-301, 2RMQ- 
RQ- 303. and 2HVL-RQ-112. 

Basis for proposed no significant 
hazards consideration determination: 

As required by 10 CFR 50.91(a). the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration. The NRC staff has 
reviewed the licensee’s analysis against 
the standards of 10 CFR 50.92(c). The 
NRC staff s review is presented below. 

A. The changes do not involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated (10 CFR 50.92(c)(1)) because 
the proposed changes merely delete 
operability and surveillance 
requirements for instruments that are 
not used to perform any safety-related 
function, and are not used to assess 
plant conditions during or following an 
accident. Additionally, no credit is taken 
for these monitors in mitigating the 
consequences of an accident. 

B. The changes do not create the 
possibility of a new or different kind of 
accident from any accident previously 
evaluated (10 CFR 50.92(c)(2)) because 
the instruments are not used to perform 
any safety-related function. The 
associated effluent pathways are not 
capable of releasing radioactivity in 
excess of prescribed limits. 

C. The changes do not involve a 
significant reduction in a margin of 
safety (10 CFR 50.92(c)(3)) because 
system design maximum flows are used 
to estimate offsite doses from these 
pathways in lieu of the measured 
process flows. There would be no 
change to the calculated offsite doses 
from the associated pathways. 

Based on this review, it appears that 
the three criteria of 10 CFR 50.92(c) are 
satisfied. Therefore, the NRC staff 
proposes to determine that the proposed 
amendment does not involve a 
significant hazards consideration. 

Local Public Document Room 
location: B. F. Jones Memorial Library. 

663 Franklin Avenue, Aliquippa, 
Pennsylvania 15001. 

Attorney for licensee: Gerald 
Chamoff. Esquire. Jay F.. Silberg. 


Esquire. Shaw. Pittman. Potts A 
Trowbridge, 2300 N Street. NW.. 
Washington, DC 20037. 

Duquesne Light Company, et al.. 
Dockets Nos. 50-334 and 50-412, Beaver 
Valley Power Station, Unit No. 1 and 
Unit No. 2, Shippingport. Pennsylvania 

Date of amendment request April 23. 
1990 (published June 27.1990. 55 FR 
26283) as superseded by application 
dated January 21,1992 

Description of amendment request: 
The proposed amendments would 
modify Appendix A Technical 
Specifications for Unit 1 and Unit 2 by 
(a) deleting Table 3.6-1, Containment 
Penetrations, (b) rewording Definition 
1.8, Containment Integrity, and 
Specifications 3.6.1.1, 3.6.1.2, 3.8.3.1 and 
3.9.4 relating to containment integrity, 
containment leakage, containment 
isolation valves, and containment 
building penetrations respectively to 
account for the deletion of Table 3.6-1, 
and (c) correcting terminology by 
replacing the word door with hatch in 
Specification 3.9.4.a. 

The proposed amendment for Unit 1 
also would modify Table 3.3-5, 
Engineered Safety Features Response 
Times, by changing the feedwater 
isolation response time to reflect total 
isolation times for the main feedwater 
regulating valve and bypass feedwater 
regulating valve. Certain other changes 
to Table 3.3-5 of an editorial nature also 
are proposed. 

Basts for proposed no significant 
hazards consideration determination: 

As required by 10 CFR 50.91(a), the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration. The NRC staff has 
reviewed the licensee’s analysis against 
the standards of 10 CFR 50.92(c). The 
NRC staffs review is presented below. 

A. The changes do not involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated (10 CFR 50.92(c)(1)). The 
deletion of Table 3.6-1 and revisions to 
Definition 1.8 and Specifications 3.6.3.1, 
3.6.1.2.3.6.3.1, and 3.9.4 would be in 
accordance with the recommendations 
of Generic Letter 91-08. The revisions to 
the specifications would address the 
operability of containment isolation 
valves that are otherwise addressed in 
Table 3.6-1. The change in terminology 
proposed for Specification 3.9.4 merely 
would correct the terminology to be 
consistent with that used in the facility 
and in other documents. The proposed 
changes to Table 3.3-5 (Unit 1 only) 
would incorporate isolation times that 
are consistent with the most recent 
analysis of the main steamline break 
event and to reflect recent plant system 


modifications. The editorial changes 
merely would correct errors and would 
not alter requirements. 

B. The changes do not create the 
possibility of a new or different kind of 
accident from any accident previously 
evaluated (10 CFR 50.92(c)(2)) because 
operability requirements for the 
containment isolation valves would be 
retained by Specification 3.6.3.I. The 
changes do not affect the manner by 
which the facility is operated and do not 
require any change to facility equipment 
or features which affect the operational 
characteristics of the facility. 

C. The changes do not involve a 
significant reduction in a margin 
ofsafety (10 CFR 50 92(c)(3)) because the 
proposed changes do not reduce the 
operability requirements of the 
containment isolation valves, change 
functional test requirements, or affect 
the manner by which the facility is 
operated or involve changes to 
equipment or features which affect the 
operational characteristics of the 
facility. 

Based on this review, it appears that 
the three standards of 10 CFR 50.92(c) 
are satisfied. Therefore, the NRC staff 
proposes to determine that the 
amendment request involves no 
significant hazards consideration. 

Local Public Document Room 
location: B. F. Jones Memorial Library, 
663 Franklin Avenue, Aliquippa, 
Pennsylvania 15001. 

Attorney for licensee: Gerald 
Chamoff, Esquire. Jay E. Silberg. 

Esquire. Shaw, Pittman. Potts A 
Trowbridge, 2300 N StTeet, N.W.. 
Washington, D.C. 20037. 

NRC Project Director: John F. Stolz 

Florida Power Corporation, et al., 

Docket No. 50-302, Crystal River Unit 
No. 3 Nuclear Generating Plant, Citrus 
County, Florida 

Date of amendment request: June 20. 
1991, as supplemented December 19. 

1991 and January 20, 1992. 

Description of amendment request 
The proposed amendment would 
provide an alternate method for 
determining the intervals for the visual 
inspection of snubbers. The proposed 
alternative method is consistent with 
guidance provided by Generic Letter 
(GL) 90-09, “Alternative Requirements 
for Snubber Visual Inspection Intervals 
and Corrective Action.” 

Current Technical Specification (TS) 
4.7.9.1(a) would be replaced by new 
specifications a. b and c regarding 
Inspection Types, Visual Inspections 
and Visual Inspection Acceptance 
Criteria, respectively. Table 4.7-4 would 
be revised to incorporate the method 
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suggested in the GL for determining 
visual inspection intervals. Current TS 
4.7.9.1(b) does not apply to the Crystal 
River Unit 3 snubber system and would 
therefore be deleted. Finally, current TS 
4.7.9.1(c) would be relocated to TS 
4.7.9.1(d). 

This amendment was originally 
noticed in the Federal Register on July 

24.1991 (56 FR 33956). However, in the 
December 12,1991 letter, the licensee 
revised the original no significant 
hazard consideration evaluation to 
delete the analysis supporting the 
functional testing changes. Due to this 
revision, the staff has determined that 
the amendment should be renoticed. 

Basis for proposed no significant 
hazards consideration determination: 

As required by 10 CFR 50.91(a), the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration, which is presented 
below: 

1. The proposed change will not 
significantly increase the probability or 
consequences of an accident previously 
evaluated because the existing snubber 
operability requirements will remain intact. 
The operability continues to be demonstrated 
by visual and functional testing. The 
functional testing will continue to be 
performed in accordance with established 
Technical Specification and ASME Section XI 
requirements. Visual inspections will provide 
additional confidence in snubber operability. 

2 . The proposed change will not create the 
possibility of a new or different kind of 
accident from any accident previously 
evaluated because the change will not alter 
plant configuration or change parameters 
governing normal plant operation. Snubber 
operability will continue to be maintained by 
visual and functional testing. 

3. The proposed change will not involve a 
significant reduction to the margin of safety 
because the snubber system will continue to 
be fully capable of performing its intended 
safety function. The alternate visual 
inspection schedule maintains the same 
confidence level of snubber operability as the 
existing schedule. 

The NRC staff has reviewed the 
licensee’s analysis and, based on this 
review, it appears that the three 
standards of 50.92(c) are satisfied. 
Therefore, the NRC staff proposes to 
determine that the amendment request 
involves no significant hazards 
consideration. 

Local Public Document Room 
location: Coastal Region Library. 8G19 
W. Crystal Street, Crystal River, Florida 
32629 

Attorney for licensee: A. H. Stephens, 
General Counsel, Florida Power 
Corporation, MAC - A5D, P. O. Box 
14042, St. Petersburg, Florida 33733 

NRC Project Director Herbert N. 
Berkow 


Florida Power Corporation, et al., 

Docket No. 50-302, Crystal River Unit 
No. 3 Nuclear Generating Plant, Citrus 
County, Florida 

Date of amendment request: August 

15.1991 

Description of amendment request: 

The proposed amendment would add a 
new action to the containment air lock 
Technical Specification (TS) 3.6.1.3 and 
a note to TS 4.6.I.3. The action item 
would provide compensatory measures 
in the event an air lock interlock 
mechanism is inoperable and correct an 
inconsistency between the containment 
isolation valve and containment air lock 
TS. A note would also be added which 
would allow entry and exit through the 
affected air lock for personnel safety 
reasons. 

Basis for proposed no significant 
hazards consideration determination: 

As required by 10 CFR 50.91(a), the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration, which is presented 
below: 

FPC concludes this change will not: 

1 . Involve a significant increase in the 
probability or consequence of an accident 
previously evaluated because the proposed 
additional action has no influence or impact 
on the probability of a Design Basis Accident 
(DBA) occurrence. 

The proposed Action provides appropriate 
compensatory measures in the event an air 
lock interlock mechanism is inoperable. This 
Action was developed considering the safety 
significance of the condition and die potential 
compliance problems associated with the 
current [Technical (SJpecification. The 
proposed Action also corrects an 
inconsistency between specifications. 

2 . Create the possibility of a new or 
different kind of accident from any accident 
previously evaluated because the proposed 
new Action has no influence [or] impact |on], 
nor does it contribute to[,J the probability or 
consequences of an accident. 

The proposed Action was developed 
considering the safety significance of the 
condition and the potential compliance 
problems associated with the current 
[Technical [Specification. This Action 
compensates for the interlock mechanism 
being inoperable by precluding any situation 
where the interlock would be required to 
operate. 

3. Involve a significant reduction in the 
margin of safety because the margin of safety 
presently provided by current Technical 
Specifications remains unchanged. 

This proposed Action requires [locking 
closed] a minimum of one operable door in 
the affected air lock. This Action 
compensates for the interlock mechanism 
being inoperable by precluding any situation 
where the interlock would be required to 
operate. This is accomplished by 
administrative controls instead of the design 
feature of the inteilock. 

The NRC staff has reviewed the 
licensee’s analysis and, based on this 


review, it appears that the three 
standards of 50.92(c) are satisfied. 
Therefore, the NRC staff proposes to 
determine that the amendment request 
involves no significant hazards 
consideration. 

Local Public Document Room 
location: Coastal Region Library, 8619 
W. Crystal Street, Crystal River, Florida 
32629 

Attorney for licensee: A. H. Stephens, 
General Counsel. Florida Power 
Corporation, MAC - A5D, P. O. Box 
14042, St. Petersburg, Florida 33733 

NRC Project Director: Herbert N. 
Berkow 

Florida Power Corporation, et al., 

Docket No. 50-302, Crystal River Unit 
No. 3 Nuclear Generating Plant, Citrus 
County, Florida 

Date of amendment request: January 

23,1992 

Description of amendment request: 
The proposed amendment would delete 
the Radiological Effluent Technical 
Specifications (RETS) requirements from 
the Technical Specifications (TS) and 
relocate them to the Offsite Dose 
Calculation Manual (ODCM) and the 
Process Control Program (PCP). This 
change is in accordance with the 
guidance provided in Generic Letter 89- 
01, "Implementation of Programmatic 
Controls for Radiological Effluent 
Technical Specifications in the 
Administrative Controls Section of the 
Technical Specifications and Relocation 
of Procedural Details of REIS to the 
ODCM or the PCP", dated January 31. 
1989. 

Specifically, this request (1) 
incorporates programmatic controls in 
the Administrative Controls Section of 
the TS that satisfy the requirements of 
10 CFR 20.108, 40 CFR Part 190,10 CFR 
50.36a. and Appendix I to 10 CFR Part 
50, (2) relocates the current 
specifications involving radioactive 
effluent monitoring instrumentation, the 
control of liquid and gaseous effluents, 
equipment requirements for liquid and 
gaseous effluents, radiological 
environmental monitoring, and 
radiological reporting details from the 
TS to the ODCM, (3) relocates the 
definition of solidification and the 
current specifications on solid 
radioactive wastes to the PCP, (4) 
simplifies the associated reporting 
requirements. (5) simplifies the 
administrative controls for changes to 
the ODCM and PCP. (6) add3 record 
retention requirements for changes to 
the ODCM and PCP. and (7) updates the 
definitions of the ODCM and PCP 
consistent with these changes. 
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Basis for proposed no significant 
hazards consideration determination: 
As required by 10 CFR 50.91(a), the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration, which is presented 
below: 

1 . Operation of the facility in accordance 
with the proposed amendment would not 
involve a significant increase in the 
probability of occurrence or consequences of 
an accident previously evaluated. This 
change is administrative in nature since the 
existing RETS requirements will be relocated 
to the ODCM and PCP and will be controlled 
by the requirements stipulated in the 
Administrative Section of the Technical 
Specifications. Therefore, the probability of 
occurrence is not increased and the 
consequences of previously evaluated 
accidents is not affected. 

2 . Operation of the facility with the 
proposed amendment would not create the 
possibility of a new or different kind of 
accident from any accident previously 
evaluated. As stated above, the requirements 
of RETS will be incorporated into the ODCM 
and PCP with specific administrative controls 
remaining in the Technical Specifications and 
... this change is administrative in nature and 
is consistent with the guidance provided in 
Generic Letter 89-01. 

3. Operation of the facility in accordance 
with the proposed amendment would not 
involve a significant reduction in a margin of 
safety. These changes do not reduce the 
margin of safety as the existing requirements 
will be maintained as part of the ODCM and 
PCP and will provide for adequate control 
over radioactive effluent releases, solid 
waste management, and radiological 
environmental monitoring activities. 

The NRC staff has reviewed the 
licensee’s analysis and. based on this 
review, it appears that the three 
standards of 50.92(c) are satisfied. 
Therefore, the NRC staff proposes to 
determine that the amendment request 
involves no significant hazards 
consideration. 

Local Public Document Room 
location: Coastal Region Library, 8619 
W. Crystal Street, Crystal River, Florida 
32629 

Attorney for licensee: A. H. Stephens. 
General Counsel, Florida Power 
Corporation. MAC - A5D. P. O. Box 
14042, St. Petersburg, Florida 33733 
NRC Project Director: Herbert N. 
Berkow 

Florida Power Corporation, et al., 

Docket No. 50-302, Crystal River Unit 
No. 3 Nuclear Generating Plant, Citrus 
County, Florida 

Date of amendment request: February 
13,1992 

Description of amendment request: 

The proposed amendment would change 
the fuel assembly description in 
Technical Specification 5.3.1. The 
change would allow replacement of 


defective fuel rods with stainless steel 
filler rods in the B&W Fuel Company 
Mark B fuel assemblies. 

Basis for proposed no significant 
hazards consideration determination: 
As required by 10 CFR 50.91(a). the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration, which is presented 
below: 

(The proposed changes will not:) 

1 . Involve a significant increase in the 
probability or consequences of an accident 
previously evaluated because the probability 
of any accident which is presently evaluated 
is independent of the fuel design or assembly 
configuration. Therefore, no accident 
initiators or assumptions are affected. The 
core performance and accident response will 
be bounded by the cycle- specific reload 
analysis!.] |T]his will assure that there is no 
adverse effect on the radiological 
consequences of previously evaluated 
accidents. 

2 . Create the possibility of a new or 
different kind of accident from any accident 
previously evaluated because the modified 
fuel assemblies will meet fuel assembly 
design specifications. Although this proposed 
change w'ould allow modifications to fuel 
assemblies, the effects of such modifications 
would not lead to the initiation of a new or 
different kind of accident. 

3. Involve a significant reduction in the 
margin of safety. No reduction in the margin 
of safety will result because the replacement 
of defective fuel rods will be analyzed in the 
cycle-specific analysis. The number and 
configuration of filler rod substitutions will 
be limited to those configurations for which 
applicable NRC approved codes and methods 
are valid. This will verify that acceptable 
safety margins are maintained. Conformance 
to existing design criteria and safety analysis 
limits will be confirmed before operation of 
the core for the next refueling cycle. 

The NRC staff has reviewed the 
licensee’s analysis and, based on this 
review, it appears that the three 
standards of 50.92(c) are satisfied. 
Therefore, the NRC staff proposes to 
determine that the amendment request 
involves no significant hazards 
consideration. 

Local Public Document Room 
location: Coastal Region Library, 8619 
W. Crystal Street, Crystal River, Florida 
32629 

Attorney for licensee: A. H. Stephens. 
General Counsel, Florida Power 
Corporation. MAC - A5D, P. O. Box 
14042. St. Petersburg, Florida 33733 
NRC Project Director: Herbert N. 
Berkow 

Florida Power Corporation, et al., 

Docket No. 50-302. Crystal River Unit 
No. 3 Nuclear Generating Plant, Citrus 
County, Florida 

Date of amendment request: February 
13,1992 

Description of amendment request: 

The proposed amendment would change 


the upper limit for boron concentration 
in the borated water storage tank 
(BWST) from the present value of 2,450 
ppm to a new upper limit of 3,000 ppm. 
The lower concentration limit would 
remain unchanged. The change would 
affect Technical Specifications (TS) 

3.1.2.9 and 3.5.4 and TS Bases 3/4.1.2 
and 3/4.S.4, and is predicated on a 
proposed use of trisodium phosphate 
dodcahydrate in place^of sodium 
hydroxide as the post-LOCA buffering 
agent. This change is covered in a 
separate proposed amendment. 

Basis for proposed no significant 
hazards consideration determination: 
As required by 10 CFR 50.91(a), the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration, which is presented 
below: 

1. The proposed change will not 
significantly increase the probability or 
consequences of an accident previously 
evaluated because the reliability of the 
BWST is essentially unaffected by the 
change. The consequences of the accidents 
remain bounded by the safety analyses. 

2. The proposed change will not create the 
possibility of a new or different kind of 
accident from any accident previously 
evaluated because the function of the boron 
has not changed. 

3. The proposed change will not involve a 
significant reduction in the margin of safety. 
The boron increase to 3,000 ppm will increase 
the shutdown margin available post-LOCA 
and maintain k^ more negative. 

The NRC staff has reviewed the 
licensee's analysis and, based on this 
review, it appears that the three 
standards of 50.92(c) are satisfied. 
Therefore, the NRC staff proposes to 
determine that the amendment request 
involves no significant hazards 
consideration. 

Local Public Document Room 
location: Coastal Region Library, 8819 
W. Crystal Street. Crystal River, Florida 
32629 

Attorney for licensee: A. H. Stephens, 
General Counsel, Florida Power 
Corporation, MAC - A5D, P. O. Box 
14042, St. Petersburg. Florida 33733 
NRC Project Director: Herbert N. 
Berkow 

Florida Power and Light Company, et al. v 
Docket No. 50-335, St. Lucie Plant, Unit 
No. 1, St. Lucie County, Florida 

Date of amendment request: March 13, 
1992 

Description of amendment request: 

The proposed amendment would revise 
Technical Specifications Design 
Features Section 5.3.1, Fuel Assemblies, 
to delete the maximum weight of 
uranium in a fuel rod and provide 
alternative requirements for fuel 
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assemblies in the design features 
section. 

Basis for proposed no significant 
hazards consideration determination: 

As required by 10 CFR 50.91(a), the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration, which is presented 
below: 

(1) Operation of the facility in accordance 
with the proposed amendment would not 
involve a significant increase in the 
probability or consequences of an accident 
previously evaluated. 

The amendment will not increase the 
probability of an accident because it does not 
change the plant operating modes or the 
requirement that the reload fuel be similar in 
physical design to the initial core loading. 
This requirement ensures that the fuel 
assembly outside dimensions and interface 
with core internals and other plant equipment 
remain the same. This results in no change in 
the handling and operation of the fuel 
assemblies that would increase the 
probability of an accident. Additionally, the 
consequences of any previously analyzed 
accident will not be significantly increased 
since any changes to the fuel assembly 
design will continue to be evaluated using 
NRC approved methodology to demonstrate 
compliance with applicable design and safety 
criteria. 

(2) Use of the modified specification would 
not create the possibility of a new or different 
kind of accident from any previously 
evaluated. 

The amendment will not create the 
possibility of a new or different accident not 
previously analyzed, since the operating 
modes and plant configuration will not be 
changed from those previously analyzed in 
the Final Safety Analysis Report. 

(3) Use of the modified specification would 
not involve a significant reduction in a 
margin of safety. 

This amendment will not reduce the margin 
of safety since the plant operating and safety 
limits will remain unchanged. All cycle 
designs have been and will continue to be 
analyzed using NRC approved methods to 
demonstrate that existing design limits and 
safety analysis criteria are met in advance of 
cycle operation. 

In addition, the NRC has provided 
examples of amendments that are considered 
not likely to involve significant hazards 
considerations (46 Fed. Reg. at 14870). This 
proposed amendment matches example (iii): 

a change resulting from a nuclear reactor 
core reloading, if no fuel assemblies 
significantly different from those found 
previously acceptable to the NRC for a 
previous core at the facility in question are 
involved. This assumes that no significant 
changes are made to acceptance criteria for 
the Technical Specifications, that the 
analytical methods used to demonstrate 
conformance with the Technical 
Specifications and regulations are not 
significantly changed, and that the NRC has 
previously found such methods acceptable. 

This particular amendment for a less 
restrictive fuel rod uranium weight matches 
this example since Technical Specification 


5.3.1 will continue to require reload fuel 
assemblies which are similar in physical 
design as that previously approved for St. 
Lucie Unit 1. 

When compared to the standards set In 10 
CFR 50.92(c). this proposed amendment does 
not involve a significant hazards 
consideration. This is further verified by 
comparing this change with the example 
given in the Federal Register, [wherein], this 
is a change that will result in the reactor core 
being reloaded with fuel assembly designs 
that have been analyzed with applicable 
NRC approved methodology to verify 
compliance with applicable design and safety 
criteria. Therefore, it is concluded that 
operation of St. Lucie Unit 1 in accordance 
with the proposed amendment will not pose a 
threat to the public health and safety. 

Based on the above, we have determined 
that the proposed amendment does not (1) 
Involve a significant increase in the 
probability or consequences of an accident 
previously evaluated. (2) create the 
probability of a new or different kind of 
accident from any previously evaluated, or 
(3) involve a significant reduction in a margin 
of safety: and therefore does not involve a 
significant hazards consideration. 

The NRC staff has reviewed the 
licensee's analysis and, based on this 
review, it appears that the three 
standards of 50.92(c) are satisfied. 
Therefore, the NRC staff proposes to 
determine that the amendment request 
involves no significant hazards 
consideration. 

Local Public Document Room 
location: Indian River Junior College 
Library, 3209 Virginia Avenue, Fort 
Pierce, Florida 34954-9003 

Attorney for licensee: Harold F. Reis, 
Esquire. Newman and Holtzinger. 1615 L 
Street, N.W., Washington, D.C. 20036 

NRC Project Director Herbert N. 
Berkow 

Georgia Power Company, Oglethorpe 
Power Corporation, Municipal Electric 
Authority of Georgia, City of Dalton, 
Georgia, Docket Nos. 50-321 and 50-366 
Edwin I. Hatch Nuclear Plant, Units 1 
and 2, Appling County, Georgia 

Date of amendment request 
September 21,1990, as supplemented 
February 19,1992 

Description of amendment request 
The amendments would modify the 
Technical Specifications (TSs) relating 
to protective instrumentation for Hatch 
Units 1 and 2 by adding notes to (1) Unit 
1 TS Tables 3.1-1 and 3.2-1 to allow for 
placing an inoperable channel in a 
tripped condition; and (2) Unit 1 TS 
Table 3.2-1 and Unit 2 TS Table 3.3.2-1 
to allow a temporary bypass of the 
reactor water clean-up (RWCU) system 
differential flow isolation 
instrumentation during periods of 
system restoration, maintenance, or 
testing. 


Basis for proposed no significant 
hazards consideration determination: 

As required by 10 CFR 50.91(a), the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration, which is presented 
below: 

Proposed Change One: This proposed 
change would revise Unit 1 TS Tables 

3.1- 1 and 3.2-1 to allow for placing an 
inoperable channel in a tripped 
condition. The licensee has provided the 
following evaluation: 

The proposed change will not significantly 
increase the probability or consequences of 
an accident previously evaluated. Placing an 
inoperable channel in the tripped condition is 
a conservative action, since the channel has 
fulfilled its safety function. Single failure 
criterion, per the requirements of 10 CFR 50 
Appendix A, is maintained and the 
probability or consequences of an accident 
previously evaluated is not increased. 

The proposed does not create the 
possibility of a new or different kind of 
accident. No changes are being made to 
maintenance or testing of the plant, and no 
new failure modes are created. Plant 
operation is not significantly affected, and no 
physical changes are being made. Therefore, 
a new or different kind of accident will not 
occur as a result of this change. 

The proposed change does not significantly 
reduce a margin of safety. Single-failure 
criterion is preserved, placing an inoperable 
channel in the tripped condition is a safe 
action, since the channel hos fulfilled its 
safety function. 

Proposed Change Two: This proposed 
change would revise Unit 1 TS Table 

3.2- 1 and Unit 2 TS Table 3.3.2-1 to allow 
a temporary bypass of the RWCU 
system differential flow isolation 
instrumentation during periods of 
system restoration, maintenance, or 
testing. The licensee has provided the 
following evaluation: 

The proposed change will not significantly 
increase the probability or consequences of 
an accident previously evaluated. The RWCU 
high differential flow signal is not necessary 
to mitigate design basis LOCAs or HELBs. 
and bypassing the differential flow signals for 
brief periods of time is justified. This change 
does not impact the other safety-related 
isolation actuation instrumentation (e.g., 
vessel water level and high temperature) 
used to provide isolation signals to the 
RWCU isolation valves. Since the design 
basis analyses do not explicitly take credit 
for the high differential flow signal for RWCU 
isolation and since the signal would only be 
bypassed for brief periods of time, the 
probability or consequences of an accident 
are not significantly increased. 

The proposed change does not create the 
possibility of a new or different kind of 
accident from any accident previously 
evaluated. The high differential flow isolation 
signal for RWCU will be maintained operable 
during normal operation, but may be 
bypassed during system testing, restoration, 
or maintenance. The RWCU differential flow 
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isolation function is not needed to mitigate 
the consequences of accidents, therefore, 
bypassing the differential flow signal does 
not create a new or different accident from 
that previously evaluated. 

The proposed change does not significantly 
reduce a margin of safety. The RWCU 
isolation function will continue to operate as 
before. The differential flow isolation signal 
is not necessary to provide mitigation of 
design basis events. The proposed change 
only allows temporary bypass of this trip 
system signal; therefore, margins of safety 
will not be significantly reduced. 

The NRC staff has reviewed the 
licensee’s analysis and, based on this 
review, it appears that the three 
standards of 10 CFR 50.92(c) are 
satisfied. Therefore, the NRC staff 
proposes to determine that the 
amendment request involves no 
significant hazards consideration. 

Local Public Document Room 
location: Appling County Public Library. 
301 City Hall Drive, Baxley, Georgia 
31513 

Attorney for licensee: Ernest L Blake. 
Jr.. Esquire. Shaw, Pittman. Potts and 
Trowbridge, 2300 N Street. NW., 
Washington. DC 20037. 

NRC Project Director David B. 
Matthews 

Niagara Mohawk Power Corporation, 
Docket No. 50-220, Nine Mile Point 
Nuclear Station Unit No. 1, Oswego 
County, New York 

Date of amendment request: 

November 20,1990. as superseded by 
February 7,1992, request. 

Description of amendment request: 
This proposed amendment (February 7, 
1992, submittal) supersedes a previously 
submitted proposed amendment dated 
November 20.1990. A proposed no 
significant hazards consideration was 
published in the Federal Register on 
February 6.1991 (56 FR 4866) for the 
November 20,1990, submittal. This 
notice supersedes the notice published 
on February 6,1991. 

The proposed amendment would 
revise Technical Specifications (TS) 

3.2,7.1. 3.3.3, 4.3.3, and 3.3.4 and 
associated Bases to update these TS to 
conform to the requirements of 10 CFR 
Part 50, Appendix J, and NRC safety 
evaluations dated May 8,1988. and 
November 9,1988. 

The proposed amendment would 
revise the technical specifications by; 

1. Adding several reactor coolant 
system isolation valves to TS Table 3.2.7 
and several containment isolation 
valves to TS Table 3.3.4. 

2. Adding several isolation initiating 
signals for various valves listed on TS 
Tables 3.2.7 and 3.3.4. 


3. Adding several clarifying notes and 
explanations to TS Tables 3.2.7 and 
3.3.4. 

4. Revising TS 4.3.3 to incorporate 
surveillance requirements for Type A, B. 
and C leak tests to be consistent with 
the requirements of 10 CFR Part 50, 
Appendix J. 

5. Revising TS 3.3.4.b. to provide a 
time limit of 4 hours in which to isolate 
the affected line if a containment 
isolation valve is inoperable. 

6. Reducing the maximum allowable 
operating time of the drywell and 
suppression chamber vent and purge 
vent valves from 00 seconds to 15 and 30 
seconds, respectively, for air operated 
and motor operated valves. 

7. Adding high radiation at the stack 
monitor as an initiating signal for 
closure of the drywell and suppression 
chamber vent and purge valves. 

8. Deleting the suppression chamber 
water makeup line from TS Table 3.3.4 
since this line has been flanged and has 
been designated a Type B penetration. 

9. Reducing the maximum operating 
time of the core spray pump discharge 
line valve from 90 to 27 seconds to be 
consistent with the 10 CFR Part 50. 
Appendix K, reload analysis. 

10. Correcting several designations in 
TS Table 3.3.4 regarding the type of 
motive power for valves listed therein. 

11. Increasing the maximum allowable 
operating time for the recirculation 
pump cooling and drywell cooler water 
return line valves from 30 to 60 seconds 
to be consistent with the assumed 
closure time. 

Basis for proposed no significant 
hazards consideration determination: 

As required by 10 CFR 50.91(a). the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration, which is presented 
below: 

The operation of Nine Mile Point Unit 1 in 
accordance with the proposed amendment 
will not involve a significant increase in the 
probability or consequences of an accident 
previously evaluated. 

The administrative changes to clarify and 
update the tables and the Limiting Conditions 
for Operation are clarifications or updates 
and do not affect the probability or 
consequences of an accident previously 
evaluated. Therefore, there will be no impact 
on the probability or consequences of an 
accident previously evaluated for the 
administrative changes. 

Those changes made consistent with the 
requirements of 10 CFR (Part) 50 Appendix J 
and the NRCs SER dated May 6,1988 will 
assure that leak tests, inspections, etc. will be 
performed in accordance with the NRC*s 
Regulations to limit potential leakages from 
containment following a potential accident. 
Therefore, these changes will assure that the 
consequences of an accident are not 
increased. 


The changes made in operating times of 
certain isolation valves are consistent with 
the analyses to assure that valves are dosed 
to prevent releases of radioactivity in the 
required time, or the valves are opened or 
closed to assure required flows to the core. 
Therefore, these changes will assure 
compliance with our Licensing Bases and will 
not increase the probability or consequences 
of an accident previously evaluated. 

The changes required by the NRC 
regarding the closure time of the containment 
vent and purge valves and the isolation on 
high radiation also assure that leakage of 
radioactivity from containment is reduced. 
Therefore, these changes will not increase the 
probability or consequences of an accident 
previously evaluated but assure compliance 
with original Licensing Bases for 
consequences of accidents. 

The operation of Nine Mile Point Unit 1 in 
accordance with the proposed amendment 
will not create the possibility of a new or 
different kind of accident from an accident 
previously evaluated. 

The only plant design change Is the change 
involving isolation of the containment vent 
and purge valves on high radiation. All other 
changes to the Technical Specifications do 
not involve a change in plant design or 
method of doing tests or plant operation. The 
required tests being added to the Technical 
Specifications are consistent with Appendix 
I- They are not changes in the test methods. 
Therefore, these changes will not create a 
new or different kind of accident from an 
accident previously evaluated. The change to 
require the containment vent and purge 
valves to close on high radiation will not 
create a new or different kind of accident 
than an accident previously evaluated The 
valves will isolate if high radiation is sensed 
by the main stack monitor. This puts the 
valve in its isolated position to prevent the 
release of radioactivity and does not create 
an accident of a new or different type than 
any previously evaluated 

The operation of Nine Mile Point Unit 1 in 
accordance with the proposed amendment 
will not involve a significant reduction in a 
margin of safety. 

The administrative changes are for clarity 
and to update the tables and do not have any 
impact on the margin of safety. The changes 
made consistent with the requirements of 10 
CFR |Part) 50 Appendix J and the NRC s SER 
dated May 6.1988 assure that the margins of 
safety required by the NRC are being met and 
therefore will not cause a reduction in the 
margin of safety. The changes in operating 
time of certain isolation valves are consistent 
with our analyses. While most of the changes 
are in the conservative direction (i.e. 
requiring a faster closure time) certain valves 
have had their closure times increased. 
However, this increase in time is consistent 
with the Bases which states that a closure 
time of 60 seconds for all primary 
containment isolation valves is adequate to 
prevent Fission product release through the 
line. While this is an increase in closure time, 
it is not a significant reduction in a margin of 
safety and is consistent with the original 
Licensing Bases of the plant. The changes to 
a containment vent and purge valve 
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regarding closure time and isolation on high 
radiation are assuring that the valves close 
prior to any release of radioactivity and will 
isolate if high radiation is sensed. This 
change permits an overall increase in the 
margin of safety for the plant. Therefore, as 
determined by the above analyses, this 
proposed amendment involves no significant 
hazards consideration. 

The NRC staff has reviewed the 
licensee's analysis and, based on this 
review, it appears that the three 
standards of 50.92(c) are satisfied. 
Therefore, the NRC staff proposes to 
determine that the amendment request 
involves no significant hazards 
consideration. 

Local Public Document Room 
location: Reference and Documents 
Department, Penfield Library, State 
University of New York, Oswego, New 
York 13126. 

Attorney for licensee: Mark J. 
Wetterhahn, Esquire, Winston & Strawn, 
1400 L Street. NW., Washington. DC 
20005-3502. 

NRC Project Director: Robert A. 

Capra 

Northern States Power Company, 

Docket Nos* 50-282 and 50-306, Prairie 
Island Nuclear Generating Plant, Unit 
Nos, 1 and 2, Goodhue County, 
Minnesota 

Date of amendment request: January 
21.1992 

Description of amendment request: 
The proposed amendment would revise 
the Technical Specifications, Sections 
4.5.B, 4.8.A, and associated Bases, to 
change the surveillance frequency 
interval of Engineered Safeguards 
Features Equipment from monthly to 
that required by the ASME Code. 

Section XI, Inservice Testing Program. 

Basis for proposed no significant 
hazards consideration determination: 

As required by 10 CFR 50.91(a), the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration, which is presented 
below: 

1 . The proposed amendment will not 
involve a significant increase in the 
probability or consequences of an accident 
previously evaluated. 

The decrease in the number of equipment 
operational transients will increase reliability 
more than the delay in problem identification. 
The net effect of this change will have a 
positive effect on equipment availability. 
These change are consistent with Standard 
Technical Specifications. Therefore, these 
changes will not effect the probability or 
consequences of previously analyzed 
accidents. 

2. The proposed amendment will not create 
the possibility of a new or different kind of 
accident from any accident previously 
analyzed. 

These changes only affect the equipment 
testing frequency, ond therefore will not 


create the possibility of a new kind of 
accident or different kind of accident. 

3. The proposed amendment will not 
involve a significant reduction in the margin 
of safety. 

These changes will improve the 
performance of equipment and are intended 
to reduce the potential for equipment failures 
due to unnecessary testing. No safety margins 
will be affected. 

The NRC staff has reviewed the 
licensee's analysis and, based on this 
review, it appears that the three 
standards of 50.92(c) are satisfied. 
Therefore, the NRC staff proposes to 
determine that the amendment request 
Involves no significant hazards 
consideration. 

Attorney for licensee: Jay Silberg, 

Esq., Shaw, Pittman. Potts, and 
Trowbridge, 2300 N Street, NW, 
Washington, DC 20037. 

NRC Project Director: L. B. Marsh. 

Pacific Gas and Electric Company, 
Docket Nos. 50-275 and 50-323, Diablo 
Canyon Nuclear Power Plant, Unit Nos. 

1 and 2, San Luis Obispo County, 
California 

Date of amendment requests: 

February 4,1992 (Reference LAR 92- 01) 

Description of amendment requests: 
The proposed amendments would revise 
the combined Technical Specifications 
(TS) for the Diablo Canyon Power Plant 
Unit Nos. 1 and 2 to change Technical 
Specification (TS) 3/4.5.1, 
"Accumulators.” The specific TS 
changes are as follows: 

(1) The Action Statement is changed 
to increase the Accumulator Allowed 
Outage Time (AOT) from 1 hour to 8 
hours for reasons other than a closed 
isolation valve. 

(2) The Action Statement is changed 
to make the action consistent with the 
Applicability Statement by replacing the 
requirement to be in Hot Shutdown with 
a requirement to place the plant in Hot 
Standby with pressurizer pressure less 
than or equal to 1000 psig. 

(3) Revise the frequency of 
Surveillance 4.5.1.2 for performance of 
testing of the accumulator pressure and 
level channels from once per 31 days to 
once per 92 days. 

(4) Revise the Surveillance 4.5.1.2 
Channel Functional Test to an Analog 
Channel Operational Test for the 
accumulator pressure and water level 
channels. 

The associated Bases would also be 
appropriately revised. 

Basis for proposed no significant 
hazards consideration determination: 
As required by 10 CFR 50.91(a), the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration, which is presented 
below: 


a. Does the change involve a significant 
increase in the probability or consequences 
of an accident previously evaluated? 

The increase in accumulator AOT does not 
alter the plant configuration or operation and 
consequently does not significantly increase 
the probability of an accident a9 defined in 
the FSAR Update. The qualitative evaluation 
identifies that a parameter being out of 
tolerance in one accumulator does not 
interact with the other three. The margin in 
the other three would act towards 
compensating the out of tolerance condition 
In the one accumulator and any additional 
departure of a parameter of that accumulator 
over an additional 7 hours. Consequently, the 
increase in accumulator AOT from 1 hour to 8 
hours for reasons other than a closed 
isolation valve does not have a significant 
effect on the probability or overall 
consequences of a LOCA. In addition, the 
increase in core damage frequency was 
evaluated for an increase in the accumulator 
AOT from 1 hour to 8 hours. A PRA 
demonstrates that the accumulator AOT 
change requested by this LAR results in a 
negligible increase (less than 0.1% increase) 
in the overall core damage frequency. 

The proposed revision to provide 
consistency between the TS Action and 
Applicability Statements is administrative 
and results in the plant being placed in a safe 
operational configuration outside the TS 
Applicability. Therefore, the change has no 
Impact on accident probability or 
consequences. 

The proposed revision to TS Surveillance 
4.5.1.2.a. involves instrument channels for 
indication and alarm only. The channels 
provide redundant control room indication of 
accumulator pressure and level. The 
proposed changes do not alter this function. 
These channels cannot alter the manner in 
which safeguard systems mitigate the 
consequences of an accident, consequently 
the channels have no impact on accident 
probabilities or consequences. 

Therefore, the proposed changes do not 
involve a significant increase in the 
probability or consequences of an accident 
previously evaluated. 

b. Does the change create the possibility of 
a new or different kind of accident from any 
accident previously evaluated? 

Increasing the accumulator AOT from 1 
hour to 8 hours for reasons other than a 
closed isolation valve would not require 
physical alteration to any plant system or 
change the method by which any safety- 
related system performs its function. 

The proposed revision to provide 
consistency between the TS Action and the 
TS Applicability results in the plant being 
placed in a safe operational configuration 
outside the TS Applicability. 

TS Surveillance 4.5.1.2.a. involves 
instrument channels of accumulator pressure 
and level for control room indication and 
alarm only. The channels do not initiate any 
automatic ESF actuation. Therefore, the 
proposed revision for the surveillance of 
these channels can not generate a new 
accident. 

Therefore, the proposed changes do not 
create the possibility of a new or different 
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kind of accident from any accident previously 
evaluated. 

c. Does the change involve a significant 
reduction in a margin of safety? 

Increasing the accumulator AOT for a 
reason other than a closed isolation valve 
will not change any accident analysis 
assumptions, initial conditions or results. 
Consequently, it does not have an effect on 
margin of safety. 

The proposed revision to provide 
consistency between the TS Action and the 
Applicability Statements results in the plant 
being placed in a safe operational 
configuration outside the TS Applicability 
and has no impact on margin of safety. 

The proposed revision to TS Surveillance 
4.5.1.2.a. involves instrument channels for 
indication and alarm only. The channels 
provide redundant control room indication of 
accumulator pressure and level. The channels 
are not accident mitigating and do not have 
an impact on margin of safety. 

Therefore, the proposed changes do not 
involve a significant reduction in a margin of 
safety. 

The NRC staff has reviewed the 
licensee's analysis and, based on this 
review, it appears that the three 
standards of 50.92(c) are satisfied. 
Therefore, the NRC staff proposes to 
determine that the amendment requests 
involve no significant hazards 
consideration. 

Local Public Document Room 
location: California Polytechnic State 
University, Robert E. Kennedy Library, 
Government Documents and Maps 
Department, San Luis Obispo. California 
93407 

Attorney for licensee: Christopher J. 
Warner. Esq.. Pacific Gas and Electric 
Company, P.O. Box 7442. San Francisco. 
California 94120 

NRC Project Director Theodore R. 
Quay 

Pacific Gas and Electric Company, 

Docket Nos. 50-275 and 50-323, Diablo 
Canyon Nuclear Power Plant. Unit Nos. 

1 and 2, San Luis Obispo County, 
California 

Date of amendment requests: 

February 14.1992 (Reference LAR 92- 
OS) 

Description of amendment requests: 

The proposed amendments would revise 
the combined Technical Specifications 
(TS) for the Diablo Canyon Power Plant 
Unit Nos. 1 and 2 to change Technical 
Specification (TS) 3/4.8.1, ”A.C. Sources. 
Operating,” and TS 3/4.B.2, “A.C. 

Sources. Shutdown.” The specific TS 
changes proposed are as follows: 

(1) The proposed changes to TS 
3.8.1.l.b.2 are as follows: 

The combined storage of emergency 
diesel generator (EDC) fuel oil for one 
unit operation in Modes 1 through 4 is 
increased from 31.023 gallons to 33.000 
gallons. The combined storage of EDG 


fuel oil for two unit operation in Modes 
1 through 4 is increased from 52,046 
gallons to 65.000 gallons. A footnote is 
added to define the oil storage 
requirements for one tank taken out of 
service for performance of TS 
surveillance requirement 4.8.1.1.3.e for 
draining and cleaning the tank at least 
once per ten years. 

(2) The proposed changes to TS 
3.8.1.2.b.2 are as follows: 

The storage of EDG fuel oil for one 
unit operation in Modes 5 through 6 is 
increased from 8.000 gallons to 26,000 
gallons. A footnote is added to define 
the fuel oil storage requirements for one 
tank taken out of service for 
performance of TS surveillance 
requirement 4.8.1.1.3.e for draining and 
cleaning the tank at least once per ten 
years. 

The associated Bases would also be 
appropriately revised. 

Basis for proposed no significant 
hazards consideration determination: 
As required by 10 CFR 50.91(a), the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration, which is presented 
below: 

a. Does the change involve a significant 
increase in the probability or consequences 
of an accident previously evaluated? 

The proposed changes commit to 
maintaining an increased inventory of oil 
within the existing fixed combined cupacity 
of the fuel oil storage tanks. The increase 
provides additional conservatism for the EDG 
fuel consumption to power safety related 
components. When performing TS 
surveillance 4.8.1.1.3.e, administrative 
compensatory measures will be taken to 
reduce the potential challenge to the EDG 
and to verify the operability of the fuel oil 
transfer system. A PRA was performed and 
demonstrates that the change in core damage 
frequency associated with taking one tank, or 
both tanks consecutively, out of service for 10 
days for each tank, every 10 years is not 
significant. 

Therefore, the proposed changes do not 
Involve a significant increase in the 
probability or consequences of an accident 
previously evaluated. 

b. Does the change create the possibility of 
a new or different kind of accident from any 
accident previously evaluated? 

The proposed fuel oil storage changes 
would not involve any physical change to 
plant systems and, in particular, to the fuel 
oil storage tanks. The changes do not affect 
the ability of the diesel generators to start 
and to fulfill their safety-related function. 
Whereas temporary storage of fuel oil is 
planned to be onsite during tank cleaning, the 
location will be sufficiently remote from the 
plant buildings to accommodate the storage 
without risk to plant safety systems. 

Therefore, the proposed changes do not 
create the possibility of a new or different 
kind of accident from any accident previously 
evaluated. 


c. Does the change involve a significant 
reduction in a margin of safety? 

Increasing the required quantity of fuel oil 
storage is conservative from the viewpoint of 
mitigating a loss of offsite power event. 
Adding a footnote to allow taking a tank out 
of service in accordance with TS-required 
surveillance for 10 days every 10 years has 
been evaluated and shown to not impair safe 
operation of the plant. Having a single fuel oil 
storage tank in service does not reduce the 
margin of safety as delivery of fuel oil to the 
site is available wtthin 4 days. Also a 
temporary source of fuel oil Is planned to be 
available onsite and other administrative 
compensatory measures will be taken to 
minimize the potential impact of having one 
fuel oil storage tank out of service. 

Therefore, the proposed changes do not 
involve a significant reduction in a margin of 
safety. 

The NRC staff has reviewed the 
licensee’s analysis and. based on this 
review, it appears that the three 
standards of 50.92(c) are satisfied. 
Therefore, the NRC staff proposes to 
determine that the amendment requests 
involve no significant hazards 
consideration. 

Local Public Document Room 
location: California Polytechnic State 
University. Robert E. Kennedy Library, 
Government Documents and Maps 
Department, San Lui9 Obispo, California 
93407 

Attorney for licensee: Christopher J. 
Warner. Esq., Pacific Gas and Electric 
Company. P.O. Box 7442, San Francisco. 
California 94120 

NRC Project Director Theodore R. 
Quay 

Pennsylvania Power and Light 
Company, Docket Nos. 50-387 and 50- 
388 Susquehanna Steam Electric Station, 
Units 1 and 2, Luzerne County, 
Pennsylvania 

Date of amendment request March 12. 
1992 

Description of amendment request: 
These requested changes propose that 
Technical Specification 3.8.4.1 (Primary 
Containment Penetration Conductor 
Overcurrent Protective Devices) be 
revised to delete reference to fuses in 
the Limiting Condition For Operation, to 
delete requirements related to fuse 
testing in Action a, to delete 
requirements a.2.a and a.2.b from 
Surveillance Requirements, and to 
delete reference to primary containment 
penetration conductor overcurrent 
protective fuses in the Technical 
Specification Bases for surveillance 
requirements. 

Basis for proposed no significant 
hazards consideration determination: 

As required by 10 CFR 50.91(a), the 
licensee has provided its analysis of the 
issue of no significant hazards 
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consideration, which is presented 
below: 

The proposed change does not involve a 
significant hazards consideration because 
operation of Susquehanna SES in accordance 
with this change would not: 

1) Involve a significant increase in the 
probability or consequences of an accident 
previously evaluated. This proposed change 
deletes the requirement for periodic 
functional (resistance) testing or replacement 
of fuses used as primary containment 
penetration conductor overcurrent protective 
devices. 

Primary containment penetration conductor 
overcurrent protective fuses ensure the 
pressure integrity of the containment 
penetration. The fuses used for penetration 
protection consist of a metal link or several 
metal links in a tube filled with an arc 
quencher filler. These fuses open the control 
and/or power circuit whenever a load 
condition causes the metal link temperature 
to increase until the link melts. The 
subsequent arc across the metal link gap 
bums back the metal and lengthens the gap 
until the arc is quenched. This action protects 
the circuit conductors against damage or 
failure due to overcurrent heating effects. 

With failure of a fuse to perform its 
protective function it is postulated that the 
wire insulation will degrade resulting in a 
containment leak path during a LOCA. 
Containment penetration degradation will be 
identified during normal containment leak 
rate test required by 10 CFR 50. Appendix J. 

In accordance with IEEE Std. 242-1986 
Section 5.2. definitions of the fuse ampere 
rating and melting are: 

Ampere Rating - The current that the fuse 
will carry continuously without deterioration 
and without exceeding temperature rise 
limits specified for that fuse. Further 
discussion in Section 5.17.2 identifies that all 
modem fuses are rated so that they will carry 
their rated current continuously without 
changes in time current characteristics if they 
are applied in locations where ambient 
temperature conditions do not exceed 40C or 
(104F). 

Melting Time - The time required to melt 
the current responsive element which is 
designed to melt during overcurrent 
conditions for a specified overcurrent. 

Fuse manufacturer’s published time current 
characteristics of a fuse predict the amount of 
time required for the metal links to melt and 
interrupt the current flow for various 
magnitudes of overload current. A typical 
time current characteristic curve for a fuse 
shows that less time is required for a fuse 
element to melt open at higher overload 
currents than at lower current. The design 
time current characteristics of the fuse, which 
are a function of the fuse link physical 
properties, are not changed as a function of 
the age of the fuse. Therefore, periodic fuse 
testing or replacement is not required. 

In support of the proposed change, an 
engineering study was performed in which 
penetration fuses were identified and 
representative circuits which contained fuse 
types found were selected to demonstrate 
coordination between circuit load current 
and the melting characteristics of the fuse as 
provided by the fuse manufacturer on the 


time current curve. In each of the 
representative samples, the coordination 
between normal circuit load current during 
plant operation (normal and accident) and 
the fuse melting characteristics were plotted. 
These plots showed that sufficient margin 
between load current and the fuse melting 
current was maintained such that fuse 
damage would not occur when normal load 
current flows in the circuit. It was also shown 
that the various fuse types would operate to 
clear and isolate the faulted portion of the 
circuit before the upstream breaker operates 
and before the circuit conductor is damaged. 

Based on this representative sampling, it 
was concluded that penetration fuse ampere 
ratings were adequate to protect penetrations 
from damage during short circuits and to 
operate properly without opening during 
normal or momentary overload currents. IEEE 
Std. 242-1986 Section 5.2 substantiates this 
conclusion. 

An increase in ambient temperature 
reduces the current carrying capacity of the 
fuse since a lesser amount of current is 
required to provide the additional heat above 
ambient to melt the fuse link. The resulting 
faster operating time of the fuse at higher 
ambient temperatures does not affect 
penetration protection since the overload 
current is applied for a shorter time before 
the fuse clears. 

The purpose of the fuse holder is to hold 
the fuse in place to maintain circuit 
continuity. A failure of the fuse holder results 
in an open circuit which does not 
compromise nuclear safety as the safety 
function of the fuse is to clear or open the 
circuit. 

The plant critical system function circuits 
are designed to be fail-safe (i.e., these circuits 
ore not dependent upon the overcurrent 
protective fuse operation for their safety 
actions). Thus, the failure of the overcurrent 
protection fuses for primary containment 
conductors does not prevent the plant safety 
functions. 

In the event of failure of a fuse to trip the 
circuit, the upstream protective device is 
expected to operate and isolate the faulty 
circuit. In the worst case fault condition, a 
single division of protective functions can be 
lost. However, this scenario is covered under 
a single failure criterion. 

Additionally, periodic resistance 
measurement is not a technically adequate 
means of determining if a fuses capability to 
clear a fault has been deteriorated. Rather, 
the resistance verification is performed by 
the vendor during the manufacturing process 
through the assurance of proper 
construction i.e., correct amount of fuse 
elements, correct thickness of elements and 
detection of poor or no solder joints. 
Therefore, the periodic non-destructive 
resistance testing of fuses only generates 
data and is not indicative of performance 
data. Periodic replacement of fuses has no 
technical basis as operational experience 
does not indicate that a current limiting fuse 
ever becomes less protective over its life. 

2) Create the possibility of a new or 
different kind of accident from any accident 
previously evaluated. The reasons for this 
conclusion are provided in Item 1 above. 


3) Involve a significant reduction in a 
margin of safety. The reasons for this 
conclusion are provided in Item 1 above. 

The NRC staff has reviewed the 
licensee’s analysis and, based on this 
review, it appears that the three 
standards of 10 CFR 50.92(c) are 
satisfied. Therefore, the NRC staff 
proposes to determine that the 
amendment request involves no 
significant hazards consideration. 

Local Public Document Room 
location: Osterhout Free Library, 
Reference Department. 71 South 
Franklin Street, Wilkes-Barre. 
Pennsylvania 18701 

Attorney for licensee: Jay Silberg, 
Esquire, Shaw, Pittman, Potts and 
Trowbridge, 2300 N Street NW., 
Washington, D.C. 20037 

NRC Project Director Charles L. 

Miller 

Portland General Electric Company, et 
al., Docket No. 50-344, Trojan Nuclear 
Plant, Columbia County, Oregon 

Date of amendment request: March 13, 
1992 

Description of amendment request: 

The licensee has requested to revise 
Trojan Technical Specification (TS) 
3.4.9.1, “Pressure/Temperature Limits,” 
and associated Bases, to indicate a 
maximum heatup rate of 60 degrees 
Fahrenheit in any 1-hour period, and 
revise associated TS Figures 3.4- 2 and 

3.4- 3 regarding pressure/temperature 
curves. Additionally, the licensee 
requested to revise TS Table 4.4-5, 
"Reactor Vessel Material Irradiation 
Surveillance Schedule.” This request is 
required per Title 10, Code of Federal 
Regulations, Part 50, Appendix H. 

Basis for proposed no significant 
hazards consideration determination: 

As required by 10 CFR 50.91(a), the 
licensees have provided their analysis of 
the issue of no significant hazards 
consideration, which is presented 
below: 

1. Do the proposed changes involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated? 

The proposed changes to ITS 3/4.4.9, 
“Pressure/Temperature Limits”, and Figures 

3.4- 2 and 3.4-3 provide an updated heatup 
limit and updated heatup and cooldown limit 
curves which are utilized by operations to 
assure that appropriate pressure-temperature 
relationships are maintained with respect to 
the reactor vessel. The new heatup limit has 
been revised in the conservative direction in 
order to be consistent with the heatup curve. 
The bases for the curves are contained in the 
Westinghouse Report WCAP-12868. Revision 
2, “Analysis of Capsule V from the Portland 
General Electric Company Trojan Reactor 
Vessel Radiation Surveillance Program....” 
The revised curves define limits for ensuring 
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prevention of nonductile failure for the 
Trojan reactor vessel. Consequently, the 
proposed changes do not involve a significant 
increase in the probability or consequences 
of an accident previously evaluated. 

The proposed changes to TTS Table 4.5-5 
are administrative as they revise the 
schedule for surveillance specimen removal. 
These changes do not involve a significant 
increase in the probability of consequences 
of an accident previously evaluated. 

2. Do the proposed license changes create 
the possibility of a new or different kind of 
accident from any accident previously 
evaluated? 

The proposed revisions to TTS 3/4.4.9 and 
Figures 3.4-2 and 3.4-3 provide operating 
heatup and cooldown limits which are 
designed to provide adequate margins to 
prevent brittle failure of the reactor vessel. 
Other than requiring slightly more 
conservative pressure-temperature 
relationships, no new initial conditions. Plant 
configurations, or operating techniques are 
introduced. Consequently, the proposed 
changes do not create the possibility of a new 
or different kind of accident from any 
accident previously evaluated. The proposed 
changes serve to prevent brittle failure of the 
reactor vessel. 

The proposed changes to TTS Table 4.5-5 
are administrative as they revise the 
schedule for surveillance specimen removal. 
These changes do not create the possibility of 
a new or different kind of accident from any 
accident previously evaluated. 

3. Do the proposed license changes involve 
a significant reduction in a margin of safety? 

The proposed changes do not reduce 
margins of safety but rather assure that 
margins of safety are maintained by limiting 
heatup and cooldown rates and normal 
operating pressure-temperature relationships 
to account for the effects of neutron 
embrittlement on the reactor vessel fracture 
toughness properties. The proposed changes 
to TTS Table 4.5-5 are administrative as they 
revise the schedule for surveillance specimen 
removal. The proposed license changes do 
not involve a significant reduction in a 
margin of safety. 

The NRC staff has reviewed the 
licensee’s analysis and, based on this 
review, it appears that the three 
standards of 50.92(c) are satisfied. 
Therefore, the NRC staff proposes to 
determine that the amendment request 
involves no significant hazards 
consideration. 

Local Public Document Room 
location: Branford Price Millar Library, 
Portland State University, 934 S.W. 
Harrison Street. P.O. Box 1151. Portland, 
Oregon 97207 

Attorney for licensees: Leonard A. 
Girard, Esq.. Portland General Electric 
Company, 121 S.W. Salmon Street, 
Portland. Oregon 97204 

NRR Project Director: Theodore R. 

Quay 


Public Service Electric & Gas Company, 
Docket No. 50-354, Hope Creek 
Generating Station, Salem County, New 
Jersey 

Date of amendment request: February 
3. 1992 

Description of amendment request: 
This amendment request would 
eliminate the main steam line isolation 
and automatic reactor shutdown 
functions of the main steam line 
radiation monitor in Technical 
Specification Tables 2.2.1-1, 3.3.1-1, 3.3.1- 
2, 4.3.1.1-1, 3.3.2-1. 3.3.2-3 and Bases 
Section 2.2.I.6. 

Basis for proposed no significant 
hazards consideration determination: 

As required by 10 CFR 50.91(a), the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration, which is presented 
below: 

1. The operation of Hope Creek Generating 
Station (HCGS) in accordance with the 
proposed change will not involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated. 

The proposed amendment does not involve 
a physical or procedural change to any 
structure, component or system that 
significantly affects the probability or 
consequences of any accident or malfunction 
of equipment important to safety previously 
evaluated in the Updated Final Safety 
Analysis Report (UFSAR). The proposed 
amendment will involve a change to reactor 
protection and isolation actuation systems 
circuitry that will remove the automatic 
reactor shutdown and main steam line 
isolation valve (MSIV) closure functions of 
the main steam line radiation monitor 
(MSLRM). 

As demonstrated in Attachment 3 (to the 
licensee's February 3.1992 letter), the 
methods, procedures and assumptions used 
to perform the generic analyses in [Licensing 
Topical Report (LTR)] NEDO 31400A are 
bounding for the Hope Creek Generating 
Station with regard to input values. PSE&G 
has also provided, in the attachment, 
reasonable assurance that significantly 
increased levels of radioactivity in the main 
steam lines will be controlled expeditiously 
to limit both occupational and environmental 
exposures. Finally, the MSLRM and offgas 
radiation monitor setpoints are set at 1.5 
timesl the nitrogen-16 background dose rate 


IThe offgas pre-treatment radiation monitor 
alarm is set at 1.5 times background or 10 mr/hr, 
whichever is greater. This 10 mr/hr caveat has been 
found necessary to eliminate numerous spurious 
alarms (with their attendant distractions of the 
control room operators) due to current background 
levels so low (4 to 5 mr/hr) that minor circuit noise 
or changes in offgas flowrate can initiate an alarm. 
The 10 mr/hr alarm setpoint corresponds to .05% of 
the limit of 330 millicunes/second as specified in TS 
3.11.2.7. It is in accordance with this TS that the 
offgas radiation monitor alurm is set. Historically, 
as a point of reference, one leaking fuel pin has 
produced several thousand mr/hr levels on the 
offgas radiation monitor at HCGS. Therefore, the 


at the monitor locations and should either or 
both exceed their alarm setpoint, the reactor 
coolant will be promptly sampled to 
determine activity levels and the possible 
need for additional corrective actions. These 
actions, coupled with the analyses in the 
LTR. ensure that there will be no significant 
increase in the probability or consequences 
of previously evaluated accidents. 

2. The operation of Hope Creek Generating 
Station (HCGS) in accordance with the 
proposed change will not create the 
possibility of a new or different kind of 
accident from any previously evaluated. 

Other than the circuitry modifications 
required to accomplish the removal of the 
subject MSLRM reactor shutdown and MSIV 
isolation functions, analyzed in the LTR. no 
changes to the physical plant or to the 
manner in which the plant is operated are 
introduced by the requested change. 
Therefore, the change introduces no 
possibility for any new or different kind of 
accident. 

3. The operation of Hope Creek Generating 
Station (HCGS) in accordance with the 
proposed change does not involve a 
significant reduction in a margin of safety. 

The analyses in the LTR demonstrate that 
removal of the automatic reactor shutdown 
and main steam line isolation valve (MSIV) 
closure functions of the main steam line 
radiation monitor (MSLRM) does not change 
the conclusions in the UFSAR that the 
calculated radiological release consequences 
of the bounding control rod drop accident 
will not exceed the acceptable dose limits 
specified in 10 CFR 100 and the SRP (See 
Dose Comparison Tables 2a & 2b of 
Attachment 3). This, along with the 
additional actions described in Attachment 3. 
ensure that there is no significant decrease in 
any margin of safety. 

The NRC staff has reviewed the 
licensee’s analysis and, based on this 
review, it appears that the three 
standards of 10 CFR 50.92(c) arc 
satisfied. Therefore, the NRC staff 
proposes to determine that the 
amendment request involves no 
significant hazards consideration. 

Local Public Document Room 
location: Pennsville Public Library, 190 
S. Broadway, Pennsville, New Jersey 
00070 

Attorney for licensee: M. J. 

Wetterhahn, Esquire. Winston and 
Strawn, 1400 L Street, NW., Washington, 
DC 20005-3502 

NRC Project Director: Charles L. 

Miller 


current alarm setpoint of 10 mr/hr provides a 
conservative margin. As background levels increase 
with plant age, the 10 mr/hr alarm will eventually 
be supplanted by the 1.5 times background alarm 
setpoint. 













11116 


Federal Register / Vol. 57, No. 63 / Wednesday, April 1, 1992 / Notices 


Public Service Electric & Gas Company, 
Docket No. 50-354, Hope Creek 
Generating Station, Salem County, New 
Jersey 

Date of amendment request : February 
24,1992 

Description of amendment request: 

The licensee proposes to revise the 
snubber visual inspection requirements 
which are delineated in Technical 
Specifications Surveillance 4.7.5. The 
proposed changes would incorporate an 
alternate schedule for snubber visual 
inspections which was recommended by 
the NRC in Generic Letter 90-09. 

Basis for proposed no significant 
hazards consideration determination: 

As required by 10 CFR 50.91(a), the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration, which is presented 
below: 

PSE&G has, pursuant to 10 CFR 50.92, 
reviewed the proposed amendment to 
determine whether our request involves a 
significant hazards consideration. We have 
determined that operation of the Hope Creek 
Generating Station in accordance with the 
proposed changes: 

1. Will not involve a significant increase in 
the probability or consequences of an 
accident previously evaluated. 

The proposed changes will, in accordance 
with Generic Letter 90-09, incorporate an 
alternate snubber visual inspection schedule 
which maintains the same confidence level as 
the existing schedule. 

2. Will not create the possibility of a new 
or different kind of accident from any 
accident previously evaluated. 

There are no physical changes to the plant 
or to the manner in which the plant is 
operated involved in the proposed revision. 
Therefore, no new or different accident is 
created by the proposed change. 

3. Will not involve a significant reduction 
in a margin of safety. 

Insofar as the alternate snubber visual 
inspection schedule proposed in this 
submittal will maintain the same confidence 
level as the current schedule, there will be no 
resultant change in any margin of safety. 

The NRC staff has reviewed the 
licensee's analysis and, based on this 
review, it appears that the three 
standards of 10 CFR 50.92(c) are 
satisfied. Therefore, the NRC staff 
proposes to determine that the 
amendment request involves no 
significant hazards consideration. 

Local Public Document Room 
location: Pennsville Public Library, 190 
S. Broadway. Pennsville, New Jersey 
08070 

Attorney for licensee: M. J. 
Wetterhahn. Esquire, Winston and 
Strawn, 1400 L Street. NW., Washington, 
DC 20005-3502 

NRC Project Director. Charles L 
Miller 


Public Service Electric & Gas Company, 
Docket Nos. 50-272 and 50-311, Salem 
Nuclear Generating Station, Unit Nos. 1 
and 2, Salem County, New Jersey 

Date of amendment request : August 2, 
1991 

Description of amendment request: 

The proposed change would delete Fire 
Protection Program (FPP) elements from 
the Technical Specifications (TS) in 
accordance with the provisions and 
guidance of Generic Letter 88-10, 
"Implementation of Fire Protection 
Requirements” and Generic Letter 88-12, 
"Removal of Fire Protection 
Requirements from Technical 
Specifications.” 

Basis for proposed no significant 
hazards consideration determination: 

As required by 10 CFR 50.91(a). the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration, which is presented 
below: 

1. The proposed changes to the technical 
specifications do not involve a significant 
increase in the probability or consequences 
of any accident previously evaluated. 

Upon NRC approval of the requested 
changes herein, the FPP requirements 
currently defined in the TS, in conjunction 
with these additional proposed changes to 
those TS and to the [Salem Generating 
Station) (SGS) Updated Facility Safety 
Analysis Report (UFSAR) in Attachment 4 (to 
the licensee’s August 2,1991 letter) would be 
embodied within a periodic testing and 
surveillance program described in the SGS 
UFSAR that would entail shifting of the 
testing requirements from TS surveillance 
procedures to periodic test procedures. The 
Attachment l-proposed License Condition 
and additional Special Report requirements 
in TS Section 6.9.3 would provide adequate 
administrative control of FPP elements to 
ensure that station capabilities to achieve 
and maintain safe shutdown in the event of a 
fire remain at an equivalent level of fire 
protection as currently provided with the FPP 
in the TS. 

Since Btation fire protection capabilities 
will remain at an equivalent level with the 
FPP removed from the TS, it can be 
concluded that the proposed change does not 
involve a significant increase in the 
probability or consequences of an accident 
previously evaluated. 

2. The proposed changes to the technical 
specifications do not create the possibility of 
a new or different kind of accident from any 
accident previously evaluated. 

The proposed changes represent 
enhancements to existing TS. The majority of 
significant changes are to Unit 1 TS to 
provide consistency with Unit 2. The changes 
to both units’ TS are in accordance with 
approved generic Westinghouse STS and 
variations approved for Hope Creek 
Generating Station. No physical plant 
modifications or operating configurations 
result from these changes. The proposed 
changes do not affect the design or operation 
of any system or component important to 


safety. Upon NRC approval of the Fire 
Protection Program, as modified herein, the 
removal of the elements of that program from 
TS and incorporation in the UFSAR in 
accordance with the provisions and 
guidelines of Generic Letters 86-10 and 88-12 
will not create any new or different accident 
from any previously evaluated. 

3. The proposed changes to the technical 
specifications do not involve a significant 
reduction in a margin of safety. 

The proposed changes affect the control of 
periodic testing and surveillances for fire 
protection systems and components. The 
changes do not affect any analysis of design 
bases accidents or Appendix R [10 CFR 50) 
Hazards Consideration. The proposed 
changes provide a consistent approach to 
assuring operability and availability of 
existing fire protection systems for safety- 
related areas at Salem Generating Station. 

The proposed License Condition and 
requirements placed in TS Section 6.9.3 will 
ensure that the station fire protection 
capabilities, following removal of the FPP 
from the TS, remain at [a] level equivalent to 
that level currently in place with the FPP in 
the TS. Therefore, removal of the fire 
protection program elements from the TS will 
not involve a significant reduction in a 
margin of safety. 

The NRC staff has reviewed the 
licensee's analysis and, based on this 
review, it appears that the three 
standards of 10 CFR 50.92(c) are 
satisfied. Therefore, the NRC staff 
proposes to determine that the 
amendment request involves no 
significant hazards consideration. 

Local Public Document Room 
location: Salem Free Public library, 112 
West Broadway, Salem, New Jersey 
08079 

Attorney for licensee: Mark J. 
Wetterhahn. Esquire, Winston and 
Strawn, 1400 L Street, N.W., 

Washington, D.C., 20005-3502 

NRC Project Director: Charles L 
Miller 

Union Electric Company, Docket No. 50- 
483, Callaway Plant, Unit 1, Callaway 
County, Missouri 

Date of amendment request: 

December 4,1991 and March 11,1992 

Description of amendment request: 
The proposed amendment revises 
Technical Specifications 3/4.4.4 and 
3.4.9.3 to address NRC staff 
recommendations provided in Generic 
Letter 90-06, Resolution of "Power- 
Operated Relief Valve and Block Valve 
Reliability,” and "Additional Low- 
Temperature Overpressure Protection 
for Light-Water Reactors.” 

Basis for proposed no significant 
hazards consideration determination: 
As required by 10 CFR 50.91(a), the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration which is presented below: 
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The proposed changes to Technical 
Specification 3/4.4.4 and its Bases do not 
involve a significant hazards consideration 
because operation of Callaway Plant with 
these changes would not: 

1. Involve a significant increase in the 
probability or consequences of an accident 
previously evaluated. No credit is taken for 
operation of the PORVs in the FSAR Chapter 
15 accident analyses if their operation 
mitigates the result of the accident Turbines 
trips are evaluated in FSAR Section 15.2.3 
with and without the pressurizer PORVs. The 
loss of offsite AC power and loss of normal 
feedwater analyses (FSAR Sections 15.2.6 
and 15.2.7) assume the PORVs are operable 
only because their operation maximizes the 
transient pressurizer water volume caused by 
condensation of steam that would have been 
relieved through the safety valves. The 
proposed changes to Technical Specification 
3/4 4.4 Action a. requires that with the block 
valve(8) closed, power be maintained to the 
valve(s) so they can be readily opened from 
the control room. This change would 
decrease the amount of time needed to 
initiate feed and bleed capabilities in the 
event an alternative measure to remove 
decay eat from the reactor core is necessary. 
The proposed change to TS 3/4.4.4 Action d. 
is a clarification for potential situation where 
an automatic signal to the PORVs is 
inoperable but the PORV is mechanically 
functional. Since the PORV is still 
mechanically functional, it would enhance 
safe operation to not close and remove power 
from the block valve, and allow he PORV to 
remain in a condition where it could easily be 
manually opened from the control room if 
required. This clarification is consistent with 
the operability requirements for the PORVs in 
Modes 1.2 and 3. Therefore, the proposed 
changes to Technical Specification 3/4.4.4, 
and its associated Bases are intended to 
increase the reliability and availability of the 
PORVs, and do not involve a significant 
increase in the probability or consequences 
of an accident previously evaluated. 

2. Create the possibility of a new or 
different kind of accident from any 
previously evaluated. There is no new type of 
accident or malfunction being created and 
the method and manner of plant operation 
remains unchanged. No change in testing 
methodology is being proposed, and the 
equipment is not being operated in anew or 
different manner. Changes incorporate the 
staff positions delineated in GL 90-06. 

3. Involve a significant reduction in a 
margin of safety. There are no plant design 
changes involved and no changes are being 
made to the safety limits or safety system 
settings that would adversely impact plant 
safety. The proposed changes to Technical 
Specification 3/4.4 4 increase the availability 
and reliability of the power-operated relief 
valves (PORVs) and block valves to perform 
their intended function. The changes do not 
reduce any technical specification margin of 
safety. 

The proposed changes to Technical 
Specification 3.4.9.3 do not involve a 
significant hazards consideration because 
operation of Callaway Plant with these 
changes would not: 

1. Involve a significant increase in the 
probability or consequences of an accident 


previously evaluated. There is no change 
being proposed in the control designed to 
limit the occurrence of an overpressure 
transient. The proposed changes to Technical 
Specification 3.4.9.3 only serve to limit the 
amount of time the plant is vulnerable to a 
potentially damaging overpressure transient 
with limited overpressure protection 
available. Therefore, the proposed changes to 
Technical specification 3.4.9.3 increases 
flexibility and availability of the low- 
temperature overpressure protection system 
with a resultant increase in the level of plant 
safety and do not involve a significant 
increase in the probability or consequences 
of an accident previously evaluated. 

2. Create the possibility of a new or 
different kind of accident from any 
previously evaluated. There is no new type of 
accident or malfunction being created and 
the method and manner of plant operation 
remains unchanged. There are no changes 
being proposed to the level of surveillance 
required to demonstrate compliance with the 
LCO. The installed overpressure mitigation 
devices will continue to be operated and 
tested in a manner consistent with their 
design and installation. The proposed 
changes are intended to enhance the level of 
overpressure protection during periods of 
vulnerability. Changes incorporate the stafF 
positions delineated in GL 90-06. 

3. Involve a significant reduction in a 
margin of safety. There are no plant design 
changes involved and no changes are being 
made to the safety limits or safety system 
settings that would adversely impact plant 
safety. The proposed changes to Technical 
Specification 3.4.9.3 increases the flexibility 
and availability of the overpressure 
protection system to mitigate a low- 
temperature overpressurization event. The 
changes do not reduce any technical 
specifications margin of safety. 

The NRC staff has reviewed the 
licensee's analysis and, based on this 
review, it appears that the three 
standards of 50.92(c) are satisfied. 
Therefore, the NRC staff proposes to 
determine that the amendment request 
involves no significant hazards 
consideration. 

Local Public Document Room 
location: Callaway County Public 
Library, 710 Court Street, Fulton, 
Missouri 65251. 

Attorney for licensee: Gerald 
Chamoff, Esq., Shaw, Pittman, Potts & 
Trowbridge, 2300 N Street. N.W., 
Washington, DC 20037. 

NRC Project Director: John N. Hannon 

Virginia Electric and Power Company, 
Docket Nos. 50-338 and 50-339, North 
Anna Power Station, Units No. 1 and No. 
2, Louisa County, Virginia 

Date of amendment request: 

December 20.1991 

Description of amendment request: 

The proposed amendments would 
eliminate the resistance temperature 
detectors (RTDs) bypass loops and 
substitute thermowells that extend into 


the reactor coolant system (RCS) piping. 
The modification would increase the 
total response time because the sensor 
thermal response time in the redesigned 
system will increase. However, the 
increase in thermal response time is 
offset by a reduction in transport and 
thermal delay time associated with the 
sensor bypass piping being eliminated. 
Therefore, the total system response 
time remains unchanged and the 
accident analysis results of the Updated 
Final Safety Analysis Report (UFSAR) 
Chapter 15 would not change. Each RTD 
will be shop tested inside a thermowell 
to ensure that the response time is 
within the required limits. The response 
time will also be verified in the field. 

The change affects Table 3.3-2, "Reactor 
Trip System Instrumentation Response 
Times," and Table 3.3- 5, "Engineered 
Safety Features Response Times." In 
addition, an expired footnote will be 
deleted on Table 3.3-2 for both units. 

Basis for proposed no significant 
hazards consideration determination: 

As required by 10 CFR 50.91(a). the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration, which is presented 
below: 

1. The proposed change will not change the 
RCS temperature or temperature related 
setpoints. Total response time for 
temperature related setpoints, including the 
coolant thermal lag, will be unchanged. The 
probability and consequence of thermowell 
failure or leakage [are) bounded by the 
analysis for the current system. The 
probability of leakage is reduced due to the 
elimination of 240 feet of piping and 
associated valves. 

2. The proposed change will not create the 
possibility of a new or different kind of 
accident. The protection and control systems 
will not be significantly [changed]. A 
thermowell failure is similar to a bypass loop 
failure. 

3. The safety margin depends on the 
temperature setpoints and the total delay 
inherent in the temperature monitoring 
system. Because these are not being changed, 
the safety margin reduction is not reduced. 

The NRC staff has reviewed the 
licensee’s analysis and, based on this 
review, it appears that the three 
standards of 50.92(c) are satisfied. 
Therefore, the NRC staff proposes to 
determine that the amendment request 
involves no significant hazards 
consideration. 

Local Public Document Room 
location: The Alderman Library, Special 
Collections Department. University of 
Virginia, Charlottesville, Virginia 22903- 
2496. 

Attorney for licensee: Michael W. 
Maupin, Esq., Hunton and Williams, 

P.O. Box 1535, Richmond, Virginia 23212. 
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NRC Project Director: Herbert N. 
Berkow 

Washington Public Power Supply 
System, Docket No. 50-397, Nuclear 
Project No. 2, Benton County, 
Washington 

Date of amendment request: February 
25.1992 

Description of amendment request: 
This amendment request is to revise 
Technical Specifications (TS) 2.1.2, 
"Safety Limits; Thermal Power, High 
Pressure and High Flow", B.2.0, Safety 
Limits and Limiting Safety System 
Settings, and 6.9.3.2, "Core Operating 
Limits Report (COLR)" in order to reflect 
characteristics of the Cycle 8 reload 
core. This TS amendment specifically 
addresses the change in the Minimum 
Critical Power Ratio (MCPR) safety limit 
due to the analysis that was conducted 
on the core loading that is to be used for 
Cycle 8 operations. 

Basis for proposed no significant 
hazards consideration determination: 

As required by 10 CFR 50.91(a), the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration, w hich is presented 
below: 

The Supply System has evaluated the 
requested changes per 10 CFR 50.92 and 
determined that they do not represent a 
significant hazards consideration because 
they do not: 

1) Involve a significant increase in the 
probability or consequences of an accident 
previously evaluated. A multi-discipline 
thermal hydraulic and statistical analysis has 
been performed for the Cycle 8 reload core. 
This analysis considered all of the design 
changes associated with Cycle 8 and their 
operational impact. The MCPR safety limit 
for a given core design is established through 
statistical analysis of uncertainties 
associated with the thermal hydraulic state of 
the core. The MCPR safety limit as developed 
for the Cycle 8 design assures that at least 
99.9% of the fuel rods in the core will avoid 
boiling transition during normal and 
anticipated operational occurrences. The 
proposed change in safety limit provides 
assurance that the above criterion will be 
met. With this assurance, it is evident that 
the probability or consequences of accidents 
previously analyzed will not change. 

2) Create the possibility of a new or 
different kind of accident from any 
previously evaluated. 

The Cycle 8 reload design has been 
analyzed in detail. The change in the MCPR 
safety limit did not create a new type of 
accident. The reload design itself is 
sufficiently similar to the present design to 
preclude the introduction of a new transient. 

3) Create a significant reduction in the 
margin of safety. 

The purpose of the proposed change is to 
preserve the present margin to safety while 
providing increased operating margin for the 
plant. The decreased MCPR safety limit is 
justified in the cycle specific analysis by 


changes in radial power distribution brought 
about by the Cycle 8 design. Therefore, the 
proposed change in MCPR safety limit does 
not create a reduction in the margin of safety. 

The NRC staff has reviewed the 
licensee's analysis and, based on this 
review, it appears that the three 
standards of 50.92(c) are satisfied. 
Therefore, the NRC staff proposes to 
determine that the amendment request 
involves no significant hazards 
consideration. 

Local Public Document Room 
location: Richland Public Library, 955 
Northgate Street, Richland, Washington 
99352 

Attorney for licensee: Nicholas S. 
Reynolds. Esq., Winston & Strawn, 1400 
L Street, N.W.. Washington. D.C. 20005- 
3502 

NRC Project Director: James E. 
Gagliardo, Acting 

Previously Published Notices of 
Consideration of Issuance of 
Amendments to Operating Licenses and 
Proposed No Significant Hazards 
Consideration Determination and 
Opportunity for Hearing 

The following notices were previously 
published as separate individual 
notices. The notice content was the 
same as above. They were published as 
individual notices either because time 
did not allow the Commission to wait 
for this biweekly notice or because the 
action involved exigent circumstances. 
They are repeated here because the 
biweekly notice lists all amendments 
issued or proposed to be issued 
involving no significant hazards 
consideration. For details, see the 
individual notice in the Federal Register 
on the day and page cited. This notice 
does not extend the notice period of the 
original notice. 

Iowa Electric Light and Power Company, 
Docket No. 50-331, Duane Arnold Energy 
Center, Linn County, Iowa 

Date of application for amendment: 
July 6.1990, revised by letters dated 
August 30,1991 and January 8,1992. 

Brief description of amendment 
request: The amendment would revise 
the Technical Specifications by 
removing Rod Sequence Control System 
requirements and reducing the Low 
Power Setpoint for the Rod Worth 
Minimizer to 20% of rated power. 

Date of individual notice in Federal 
Register: February 20,1992 (FR 57 6133) 

Expiration date of individual notice: 
March 20,1992 

Local Public Document Room 
location: Cedar Rapids Public Library, 
500 First Street, S.E., Cedar Rapids. Iowa 
52401. 


Notice of Issuance of Amendment to 
Facility Operating License 

During the period since publication of 
the last biweekly notice, the 
Commission has issued the following 
amendments. The Commission has 
determined for each of these 
amendments that the application 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission’s rules and regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission's rules and regulations in 10 
CFR Chapter I, which are set forth in the 
license amendment. 

Notice of Consideration of Issuance of 
Amendment to Facility Operating 
License and Proposed No Significant 
Hazards Consideration Determination 
and Opportunity for Hearing in 
connection with these actions was 
published in the Federal Register as 
indicated. No request for a hearing or 
petition for leave to intervene was filed 
following this notice. 

Unless otherwise indicated, the 
Commission has determined that these 
amendments satisfy the criteria for 
categorical exclusion in accordance 
with 10 CFR 51.22. Therefore, pursuant 
to 10 CFR 51.22(b), no environmental 
impact statement or environmental 
assessment need be prepared for these 
amendments. If the Commission has 
prepared an environmental assessment 
under the special circumstances 
provision in 10 CFR 51.12(b) and has 
made a determination based on that 
assessment, it is so indicated. 

For further details with respect to the 
action see (1) the applications for 
amendments, (2) the amendments, and 
(3) the Commission's related letters, 
Safety Evaluations and/or 
Environmental Assessments as 
indicated. All of these items are 
available for public inspection at the 
Commission's Public Document Room, 
the Gelman Building, 2120 L Street, NW.. 
Washington, D.C., and at the local 
public document rooms for the 
particular facilities involved. A copy of 
items (2) and (3) may be obtained upon 
request addressed to the U.S. Nuclear 
Regulatory Commission, Washington, 

DC 20555, Attention: Director, Division 
of Reactor Projects. 

Commonwealth Edison Company, 
Docket Nos. 50-295 and 50-304, Zion 
Nuclear Nuclear Power Station Units 1 
and 2, Lake County, Illinois 

Date of application for amendments: 
August 9,1991, as supplemented 
October 10,1991, and February 13,1992. 
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Brief description of amendments: The 
amendments revise the Zion Technical 
Specifications to delete Table 4.4-2, 
"Engineered Safeguards Equipment 
Actuation Test” and to relocate 
information which is currently 
addressed in the footnotes to 
Specification 4.4.2 and Table 4.4-2. 

Date of issuance: March 19,1992 
Effective date: March 19,1992 
Amendment Nos.: 134 and 123 
Facility Operating License Nos. DPR- 
39 and DPR-48. The amendments revised 
the Technical Specifications. 

Date of initial notice in Federal 
Register: September 18,1991 (56 FR 
47231) The October 10,1991, submittal 
which provided additional clarifying 
information, and the February 13,1992, 
submittal which corrected two 
Technical Specification pages, did not 
change the initial proposed no 
significant hazards consideration. The 
Commission’s related evaluation of the 
amendments is contained in a Safety 
Evaluation dated March 19,1992. No 
significant hazards consideration 
comments received: No 
Local Public Document Room 
location: Waukegan Public Library, 128 
N. County Street, Waukegan, Illinois 
60085. 

Detroit Edison Company, Docket No. 50- 
341, Fermi-2, Monroe County, Michigan 

Date of application for amendment: 
December 5,1991, as supplemented 
December 30.1991 

Brief description of amendment: The 
proposed Technical Specification (TS) 
would reconcile the TS required actions 
for the Emergency Equipment Cooling 
Water (EECW’) and Emergency 
Equipment Service Water (EESW) 
systems and the TS required actions for 
certain systems which receive EECW/ 
EESW cooling. 

Date of issuance: March 9,1992 
Effective date: March 9.1992 
Amendment No.: 80 
Facility Operating License No. NPF- 
43. The amendment revises the 
Technical Specifications 
Date of initial notice in Federal 
Register January 9.1992 (57 FR 935) The 
Commission's related evaluation of the 
amendment is contained in a Safety 
Evaluation dated March 9,1992. No 
significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Monroe County Library' 

System, 3700 South Custer Road. 

Monroe, Michigan 48161. 


Duquesne Light Company, et al., Docket 
Nos. 50-334 and 50-412, Beaver Valley 
Power Station, Unit Nos. 1 and 2, 
Shippingport, Pennsylvania 

Date of application for amendments: 

May 14,1991 

Brief description of amendments: The 
amendment for Unit 1 modifies the 
Limiting Condition for Operation (LCO) 
and Action Statement for Technical 
Specification (TS) 3.6.2.3 to address 
operability requirements for the 
chemical addition system (CAS) on a 
subsystem level. The LCO requires two 
chemical injection subsystems to be 
operable vice four chemical injection 
pumps and modifies the Action 
Statement to address the inoperability 
of the CAS. Surveillance Requirements 
4.6.2.3.b, 4.6.2.3.d.3., and 4.6.2.3.d.4 have 
been (1) modified to reflect a revised 
CAS pump flow requirement. (2) added 
to require verification that each 
chemical injection pump starts 
automatically upon a test signal, and (3) 
added to require verification at least 
once every 18 months that one chemical 
injection pump in each subsystem will 
stop on a signal from the cutback control 
valve, respectively. The amendment also 
adds Bases 3/4.4.6.3, Pressure Isolation 
Valve Leakage, to the Beaver Valley 
Unit 1 Bases. 

The amendment for Unit 2 also 
modifies the LCO and Action Statement 
for TS 3.6.2.3 to address operability 
requirements for the CAS on a 
subsystem level. The LCO requires two 
chemical injection subsystems to be 
operable vice two chemical injection 
pumps and modifies the Action 
Statement to address the inoperability 
of the CAS. The amendment also adds 
Surveillance Requirement 4.6.2.3.d.3 to 
verify each chemical injection pump 
starts automatically on a test signal. 

The Notice of Consideration of 
Issuance of Amendment for both Units 1 
and 2 incorrectly referred to TS 3.6.4.3 
vice TS 3.6.2.3. 

Date of issuance: March 6,1992 

Effective date: March 6,1992 

Amendment Nos.: 163 - Unit 1 - 43 - 
Unit 2 

Facility Operating License Nos. DPR- 
66 and NPF-73. Amendments revised the 
Technical Specifications. 

Date of initial notice in Federal 
Register: August 21,1991 (56 FR 41580) 
The Commission’s related evaluation of 
the amendments is contained in a Safety 
Evaluation dated March 6,1992. No 
significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: B. F. Jones Memorial Library, 

663 Franklin Avenue, Aiiquippa, 
Pennsylvania 15001. 


Entergy Operations, Inc., System Energy 
Resources, Inc., South Mississippi 
Electric Power Association, and 
Mississippi Power & Light Company, 
Docket No. 50-418, Grand Gulf Nuclear 
Station, Unit 1, Claiborne County, 
Mississippi 

Date of application for amendment: 
August 13.1991 

Brief description of amendment: The 
amendment changed from 2 hours to 24 
hours the Technical Specification time 
requirement for operability testing of the 
remaining diesel generators if Diesel 
Generator 13 is inoperable. 

Date of issuance: March 9,1992 
Effective date: March 9,1992 
Amendment No: 92 
Facility Operating License No. NPF- 
29. Amendment revises the Technical 
Specifications. 

Date of initial notice in Federal 
Register September 18,1991 (56 FR 
47326) The Commission’s related 
evaluation of the amendment is 
contained in a Safety Evaluation dated 
March 9.1992. No significant hazards 
consideration comments received: No 
Local Public Document Room 
location: Judge George W. Armstrong 
Library, Post Office Box 1406, S. 
Commerce at Washington. Natchez, 
Mississippi 39120. 

Entergy Operations, Inc., System Energy 
Resources, Inc., South Mississippi 
Electric Power Association, and 
Mississippi Power & Light Company, 
Docket No. 50-416, Grand Gulf Nuclear 
Station, Unit 1, Claiborne County, 
Mississippi 

Date of application for amendment: 
May 30.1991 

Brief description of amendment: The 
proposed amendment deleted from the 
Technical Specifications several 
references to operation of the Reactor 
Recirculation System in the Non-Loop 
Manual (automatic) mode of flow 
control. This mode of operation was 
eliminated by a 10 CFR 50.59 evaluation 
and an approved design change 
implemented during Refueling Outage 4 
in 1990. 

Date of issuance : March 9,1992 
Effective date: March 9,1992 
Amendment No: 93 
Facility Operating License No. NPF- 
29. Amendment revises the Technical 
Specifications. 

Date of initial notice in Federal 
Register: July 10.1991 (50 FR 31433) The 
Commission's related evaluation of the 
amendment is contained in a Safety 
Evaluation dated March 9. 1992. No 
significant hazards consideration 
comments received: No 
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Local Public Document Room 
location: Judge George W. Armstrong 
Library. Post Office Box 1406, S. 
Commerce at Washington, Natchez, 
Mississippi 39120. 

Florida Power Corporation, et al., 

Docket No. 50-302, Crystal River Unit 
No. 3 Nuclear Generating Plant, Citrus 
County, Florida 

Dote of application for amendment: 
August 16.1991 

Brief description of amendment: This 
amendment deletes the Sebring Utilities 
Commission from the License as a 
participating owner of CR- 3, reflecting 
the transfer of its 0.4473 percent 
ownership share of CR-3 to Florida 
Power Corporation. 

Date of issuance: March 18,1992 

Effective date: March 18,1992 

Amendment No.: 140 

Facility Operating License No. DPR- 
72. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: February 5.1992 (57 FR 4487) 
The Commission’s related evaluation of 
the amendment is contained in an 
Environmental Assessment dated March 
18,1992 and in a Safety Evaluation 
dated March 18,1992. No significant 
hazards consideration comments 
received: No. 

Local Public Document Room 
location: Coastal Region Library. 8619 
W. Crystal Street, Crystal River. Florida 
32629 

GPU Nuclear Corporation, et al., Docket 
No. 50-219, Oyster Creek Nuclear 
Generating Station, Ocean County, New 
Jersey 

Date of application for amendment: 
October 23.1991, as supplemented 
December 20.1991 

Brief description of amendment: The 
amendment revises Section 3.13 of the 
Technical Specifications to have 
available a preplanned alternate method 
capable of being implemented to provide 
an estimate of the radioactive material 
in containment under accident 
conditions if both containment high 
range monitors are inoperable for more 
than 7 days. 

Date of issuance: March 9.1992 

Effective date: March 9,1992 

Amendment No.: 157 

Facility Operating License No. DPR- 
16. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: February 5, 1992 (57 FR 4487) 
The Commission’s related evaluation of 
this amendment is contained in a Safety 
Evaluation dated March 9.1992. No 
significant hazards consideration 
comments received: No. 


Local Public Document Room 
location: Ocean County Library, 
Reference Department, 101 Washington 
Street. Toms River, New Jersey 08753. 

Georgia Power Company, Oglethorpe 
Power Corporation, Municipal Electric 
Authority of Georgia. City of Dalton, 
Georgia, Docket Nos. 50-321 and 50-366, 
Edwin L Hatch Nuclear Plant, Units 1 
and 2, Appling County, Georgia 

Date of application for amendments: 
January 10.1990, as supplemented 
January 21 and December 16,1991. and 
March 5.1992 

Brief description of amendments: The 
amendments eliminate discrepancies 
between the plants’ Technical 
Specifications and Regulatory Guide 
1.108, ’'Periodic Testing of Diesel 
Generator Units Used As Onsite Electric 
Power Systems at Nuclear Power 
Plants.” and to conform to the 
requirements contained in Generic 
Letter 84-15, “Proposed Staff Actions to 
Improve and Maintain Diesel Generator 
Reliability,” dated July 2,1984. 

Date of issuance: March 20.1992 

Effective date: Date of issuance and 
implemented within 120 days 

Amendment Nos.: 178 and 119 

Facility Operating License Nos. DPR- 
57 and NPF-5. Amendments revised the 
Technical Specifications. 

Dale of initial notice in Federal 
Register May 16.1990 (55 FR 20354) The 
January 21,1991, letter, in response to 
the staff s December 14.1990, request 
the December 16,1991. and the March 5, 
1992, letters provided additional and 
clarifying information and proposed 
additional changes to the plants' 
Technical Speficiations for EDG testing 
that did not change the initial proposed 
no significant hazards consideration 
determination. The Commission’s 
related evaluation of the amendments is 
contained in a safety Evaluation dated 
March 20.1992. No significant hazards 
consideration comments received: No. 

Local Public Document Room 
location: Appling County Public Library, 
301 City Hall Drive, Baxley, Georgia 
31513 

Georgia Power Company, Oglethorpe 
Power Corporation, Municipal Electric 
Authority of Georgia. City of Dalton, 
Georgia, Docket Nos. 50-424 and 50-425, 
Vogtle Electric Generating Plant, Units 1 
and 2, Burke County, Georgia „ 

Date of application for amendments: 
November 20.1991, as supplemented 
February 7,1992 

Brief description of amendments: The 
amendments would allow deletion of the 
residual heat removal system (RSRS) 
suction valve autoclosure interlock and 


revise the opening pressure interlock 
setpoint. 

Date of issuance: March 16, 1992 
Effective date: March 16,1992 
Amendment Nos.: 50 and 29 
Facility Operating License Nos. NPF- 
68 and N'PF-81: Amendments revised the 
Technical Specifications 
Date of initial notice in Federal 
Register. January 22,1992 (57 FR 2595) 
The February 7,1992, letter provided 
clarifying information that did not 
change the initial no significant hazards 
consideration determination. The 
Commission's related evaluation of the 
amendments is contained in a Safety 
Evaluation dated March 16.1992. No 
significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Burke County Library. 412 
Fourth Street, Waynesboro, Georgia 
30830 

Iowa Electric Light and Power Company, 
Docket No. 50-331, Duane Arnold 
Energy', Center, Linn County, Iowa 

Date of application for amendment 
July 6,1990. revised August 30.1991, and 
January 8.1992. 

Brief description of amendment: The 
amendment revised the Technical 
Specifications by (1) removing the Rod 
Sequence Control System (RSCS), (2) 
reducing the Rod Worth Minimizer 
(RWM) low power setpoint, and (3) 
making the format more consistent with 
Standard Technical Specifications 
Section 3.3. Reactivity Control. 

Date of issuance: March 11,1992 
Effective date: March 11.1992 
Amendment No.: 180 
Facility Operating License No. DPR- 
49. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register. July 10,1991 (56 FR 31436); 
renoticed October 2.1991 (56 FR 49920). 
The January 8,1992 submittal made an 
editorial change in that it eliminated 
duplicative specifications; it did not 
change the original proposed 
determination of no significant hazards 
consideration. The Commission’s related 
evaluation of the amendment is 
contained in a Safety Evaluation dated 
March 11.1992. No significant hazards 
consideration comments received: No. 

Local Public Document Room 
location: Cedar Rapids Public Library, 
500 First Street, S. E.. Cedar Rapids, 

Iowa 52401. 

Iowa Electric Light and Power Company, 
Docket No. 50-331, Duane Arnold 
Energy, Center, Linn County, Iowa 

Date of application for amendment: 
September 20,1991 
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Brief description of amendment: The 
amendment revised the Technical 
Specifications by removing component 
lists from Section 3.7 within the 
guidelines set forth in NRC Generic 
Letter 91-08, “Removal of Component 
Lists from Technical Specifications.” 
Dote of issuance: March 11,1992 
Effective date: March 11,1992 
Amendment No,: 181 
Facility Operating License No, DPR- 
49. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register October 30,1991 (56 FR 55947) 
The Commission’s related evaluation of 
the amendment is contained in a Safety 
Evaluation dated March 11,1992. No 
significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Cedar Rapids Public Library, 
500 First Street, S. E., Cedar Rapids. 
Iowa 52401. 

Maine Yankee Atomic Power Company, 
Docket No. 50-309, Maine Yankee 
Atomic Power Station, Lincoln County, 
Maine 

Date of application for amendment 
(and supplemented): November 6,1991 
and supplemented on February 5.1992. 

Brief description of amendment: The 
amendment modifies Section 3.4.C.1 and 
the Basis of Technical Specification 3.4, 
Combined Heatup, Cooldown and 
Pressure-Temperature Limitations, by 
changing the pressure limit for the 
Residual Heat Removal (RHR) system to 
660 psig from 600 psig. 

Date of issuance: March 12,1992 
Effective date: March 12,1992 
Amendment No.: 130 
Facility Operating License No. DPR- 
36: Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register December 11.1991 (56 FR 
64656) The Commission’s related 
evaluation of the amendment is 
contained in a Safety Evaluation dated 
March 12,1992. No significant hazards 
consideration comments received: No 
Local Public Document Room 
location: Wiscasset Public Library, High 
Street. P.O. Box 367, Wiscasset, Maine 
04578. 

Nebraska Public Power District. Docket 
No. 50-298, Cooper Nuclear Station, 
Nemaha County, Nebraska 

Date of amendment request: 
September 30,1991, as supplemented 
January 20,1992 

Brief description of amendment: The 
amendment changed the Technical 
Specifications to clarify usage of the 
terms “system” and “subsystem,” 
assuring proper and correct 


interpretation of the CNS Technical 
Specifications. In addition, the proposed 
changes clarified the operability 
requirements for the Core Spray System 
and Low Pressure Coolant Injection 
System of the Residual Heat Removal 
System during refueling operations. 

Date of issuance: March 11,1992 
Effective date: March 11,1992 
Amendment No.: 152 
Facility Operating License No. DPR- 
46. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register November 13,1991 (56 FR 
57699) The additional information 
contained in the supplemental letter 
dated January 20,1992, was clarifying in 
nature and, thus, within the scope of the 
initial notice and did not affect the 
staff s proposed no significant hazards 
consideration determination. The 
Commission’s related evaluation of the 
amendment is contained in a Safety 
Evaluation dated March 11,1992. No 
significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Auburn Public Library, 118 
15th Street, Auburn, Nebraska 68305. 

Northeast Nuclear Energy Company, et 
al., Docket No. 50-336, Millstone Nuclear 
Power Station, Unit No. 2, New London 
County, Connecticut 

Date of application for amendment: 
June 10,1991 

Brief description of amendment: The 
amendment changes the Millstone Unit 2 
Technical Specification Section 4.10.1.2, 
“Special Test Exception, Shutdown 
Margin Surveillance Requirements,” by 
extending the time prior to the reduction 
of shutdown margin to demonstrate 
control element assembly (CEA) 
insertion capability from 24 hours to 7 
days. 

Date of issuance: March 12,1992 
Effective date: March 12,1992 
Amendment No.: 154 
Facility Operating License No. DPR- 
65. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: July 10,1991 (56 FR 31439) The 
Commission’s related evaluation of the 
amendment is contained in a Safety 
Evaluation dated March 12,1992. No 
significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Learning Resources Center, 
Thames Valley State Technical College. 
574 New London Turnpike, Norwich. 
Connecticut 06360. 


Omaha Public Power District, Docket 
No. 50-285, Fort Calhoun Station, Unit 
No. 1, Washington County, Nebraska 

Date of amendment request: 
November 27.1991 
Brief description of amendment: The 
amendment revised the Fort Calhoun 
Station Technical Specifications by 
removing the cycle-specific operating 
limits and instituting the Core Operating 
Limits Report in accordance with 
Generic Letter 88-18. 

Date of issuance: March 6,1992 
Effective date: March 6,1992 
Amendment No.: 141 
Facility Operating License No. DPR- 
40. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: January 8,1992 (57 FR 713) The 
Commission’s related evaluation of the 
amendment is contained in a Safety 
Evaluation dated March 6.1992. No 
significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: W. Dale Clark Library, 215 
South 15th Street, Omaha, Nebraska 
68102 

Omaha Public Power District, Docket 
No. 50-285, Fort Calhoun Station, Unit 
No. 1, Washington County, Nebraska 

Date of amendment request: January 
9.1992 

Brief description of amendment: The 
amendment implemented Generic Letter 
91-01 concerning vessel specimen 
withdrawal schedules in Technical 
Specification 3.3(l)c. The issues 
concerning Generic Letter 90-09 are 
being addressed separately. 

Date of issuance: March 19,1992 
Effective date: March 19,1992 
Amendment No.: 142 
Facility Operating License No. DPR- 
40. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: February 5,1992 (57 FR 4491) 
The Commission’s related evaluation of 
the amendment is contained in a Safety 
Evaluation dated March 19.1992. No 
significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: W. Dale Clark Library, 215 
South 15th Street, Omaha, Nebraska 
68102 

Power Authority of the State of New 
York, Docket No. 50-333, James A. 
FitzPatrick Nuclear Power Plant, 
Oswego County, New York 

Date of application for amendment: 
December 30,1991 

Brief description of amendment: The 
amendment revises Section 6.0, 
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“Administrative Controls,” to reflect a 
management reorganization designed to 
improve operations at the plant. The 
management reorganization includes 
position title changes, the creation of 
two new senior level management 
positions on the same level as 
Superintendent of Power, the 
reassignment of position 
responsibilities, and the proposed 
restructuring of the Plant Operating 
Review Committee. 

Date of issuance: March 9,1992 
Effective date: March 9,1992 
Amendment No.: 178 
Facility Operating License No. DPR- 
59: Amendment revised the Technical 
Specification. 

Date of initial notice in Federal 
Register: February 5.1992 (57 FR 4493) 
The Commission’s related evaluation of 
the amendment is contained in a Safety 
Evaluation dated March 9,1992. No 
significant hazards consideration 
comments received: No 
Local Public Document Room 
location: Reference and Documents 
Department. Penfield Library. State 
University of Oswego, Oswego, New 
York 13126. 

Power Authority of the State of New 
York, Docket No. 50*333, fames A. 
FitzPatrick Nuclear Power Plant, 
Oswego County, New York 

Date of application for amendment: 
January 9.1992 

Brief description of amendment: The 
amendment revises the technical 
specifications to permit hydrostatic 
pressure and leakage testing of the 
Reactor Coolant System (RCS) as 
required by Section XI of the American 
Society of Mechanical Engineers 
(ASME) Boiler and Pressure Vessel 
(B&PV) Code at RCS temperatures 
exceeding 212 degrees F. During this 
testing, the High Pressure Coolant 
Injection. Reactor Core Isolation 
Cooling, and the Automatic 
Depressurization System/Safety Relief 
Valves are not required to be operable. 
Date of issuance: March 9.1992 
Effective date: March 9,1992 
Amendment No.: 179 
Facility Operating License No. DPR- 
59: Amendment revised the Technical 
Specification. 

Date of initial notice in Federal 
Register February 5, 1992 (57 FR 4494) 
The Commission’s related evaluation of 
the amendment is contained in a Safety 
Evaluation dated March 9.1992. No 
significant hazards consideration 
comments received: No 
Local Public Document Room 
location: Reference and Documents 
Department. Penfield Library, State 


University of Oswego. Oswego. New 
York 13126. 

Power Authority of The State of New 
York, Docket No. 50-286, Indian Point 
Nuclear Generating Unit No. 3. 
Westchester County, New York 

Date of application for amendment: 
November 15.1991 
Brief description of amendment: The 
amendment revises TS Section 4.11 
(Safety-Related Shock Suppressors 
(Snubbers)) to specify a snubber visual 
inspection schedule which is in 
accordance with the guidance provided 
in Generic Letter 90-09. “Alternative 
Requirements for Snubber Visual 
Inspection Intervals and Corrective 
Actions.” The amendment also corrects 
typographical errors in TS Section 4.11. 
Date of issuance: March 9.1992 
Effective date: March 9,1992 
Amendment No.: Ill 
Facility Operating License No. DPR- 
64: Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: December 26.1991 (58 FR 
66928) The Commission’s related 
evaluation of the amendment is 
contained in a Safety Evaluation dated 
March 9.1992. No significant hazards 
consideration comments received: No 
Local Public Document Room 
location: White Plains Public Library. 

100 Martine Avenue, White Plains, New 
York, 10610. 

Public Service Electric & Gas Company, 
Docket No. 50-354, Hope Creek 
Generating Station, Salem County, New 
Jersey 

Date of application for amendment: 
November 29.1991. and supplemented 
on January 31,1992. The supplemental 
letter did not affect the original no 
significant hazards determination. 

Brief description of amendment: This 
amendment revised TS 4.6.1.2.a to allow 
a one-time maximum interval of 56 
months between the first and second 
Type A Containment Integrated Leakage 
Rate Tests (ILRT). The present TS 
interval is 40 plus/minus 10 months. 
Additionally, the note pertaining to TS 
4.6.1.2.d has been deleted. This note 
allowed a one-time extension, to the 
first refueling outage, for the Type C test 
interval, for specific valves. This note is 
no longer applicable. 

Date of issuance: March 9,1992 
Effective date: As of the date of 
issuance and shall be implemented 
within 60 days of the date of issuance. 
Amendment No.: 48 
Facility Operating License No. NPF- 
57: This amendment revised the 
Technical Specifications. 


Date of initial notice in Federal 
Register December 26.1991 (50 FR 
66928) The Commission’s related 
evaluation of the amendment is 
contained in a Safety Evaluation dated 
March 9. 1992. No significant hazards 
consideration comments received: No 
Local Public Document Room 
location: Pennsville Public Library. 190 
S. Broadway. Pennsville, New Jersey 
08070 

The Cleveland Electric Illuminating 
Company, Centerior Service Company, 
Duquesne Light Company, Ohio Edison 
Company, Pennsylvania Power 
Company, Toledo Edison Company, 
Docket No. 50-440, Perry Nuclear Power 
Plant, Unit No. 1, Lake County, Ohio 

Date of application for amendment: 
December 18.1991 

Brief description of amendment: The 
amendment revised Technical 
Specification 5.3.2, to allow the use of 
hafnium metal in the design of control 
rod assemblies. 

Date of issuance: March 11,1992 
Effective date: March 11,1992 
Amendment No. 40 
Facility Operating License No. NPF- 
58. This amendment revised the 
Technical Specifications. 

Date of initial notice in Federal 
Register January 22.1992 (57 FR 2601) 
The Commission’s related evaluation of 
the amendment is contained in a Safety 
Evaluation dated March 11,1992. No 
significant hazards consideration 
comments received: No 
Local Public Document Room 
location: Perry Public Library, 3753 Main 
Street. Perry, Ohio 44081 

The Cleveland Electric Illuminating 
Company, Centerior Service Company, 
Duquesne Light Company, Ohio Edison 
Company, Pennsylvania Power 
Company, Toledo Edison Company, 
Docket No. 50-440, Perry Nuclear Power 
Plant, Unit No. 1, Lake County, Ohio 

Date of application for amendment: 
March 28.1991 

Brief description of amendment: The 
amendment revised the Technical 
Specifications (TSs) to provide 
exceptions to TS 4.0.4 and clarify 
surveillance requirements for certain 
neutron monitoring instrumentation. 
Date of issuance: March 20, 1992 
Effective date: March 20,1992 
Amendment No.: 41 
Facility Operating License No. NPF- 
58. This amendment revised the 
Technical Specifications. 

Date of initial notice in Federal 
Register: May 15.1991 (56 FR 22460) The 
Commission’s related evaluation of the 
amendment is contained in a Safety 
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Evaluation date March 2a 1992. No 
significant hazards consideration 
comments received: No 

Local Public Document Room 
location: Perry Public Library, 3753 Main 
Street, Perry, Ohio 44081. 

Toledo Edison Company, Centerior 
Service Company, and The Cleveland 
Electric Illuminating Company, Docket 
No. 50-346, Da vis-Basse Nuclear Power 
Station, Unit No. 1, Ottawa County, 

Ohio 

Dote of application for amendment: 
April 12,1991 

Brief description of amendment: The 
amendment revised the Appendix A 
Technical Specifications (TS) to relocate 
the procedural details of the current 
radiological effluents technical 
specifications (RETS) to the Offsite Dose 
Calculation Manual (ODCM) and 
Process Control Program (PCP). New 
programmatic controls were added to 
TS Section 6.0, Administrative Controls, 
to satisfy existing regulatory 
requirements for RETS. 

The changes are consistent with the 
guidance provided by the Nuclear 
Regulatory Commission January 3L 1989 
Generic Letter 89-01. Implementation of 
Programmatic Controls for Radiological 
Effluent Technical specifications in the 
Administrative Controls Section of the 
Technical Specifications and the 
Relocation of Procedural Details of 
RETS to the Offsite Dose Calculation 
Manual or to the Process Control 
Program. 

Date of issuance: March 9,1992 

Effective date: March 9,1992 

Amendment No. 170 

Facility Operating License No. NPF-3. 
Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register September 4,1991 (56 FR 
43814) The Commission’s related 
evaluation of the amendment is 
contained in a Safety Evaluation dated 
March 9,1992. No significant hazards 
consideration comments received: No 

Local Public Document Room 
location: University of Toledo Library, 
Documents Department, 2801 Bancroft 
Avenue. Toledo, Ohio 43606. 

Washington Public Power Supply 
System, Docket No. 50-397, Nuclear 
Project No. 2, Benton County, 

Washington 

Date of application for amendment: 
January 21.1992, as supplemented 
February 14,1992. 

Brief description of amendment The 
amendment revises the technical 
specifications to more accurately define 
the acceptance criteria for the capacity 


of the blowers in tbe main steam 
isolation valve leakage control system. 
Date of issuance: March 13,1992 
Effective date: March 13.1992 
Amendment No.: 100 
Facility Operating License No. NPF- 
21: The amendment revised the 
Technical Specifications. 

Date of initial notice in Federal 
Register February 11.1992 (57 FR 5028) 
The February 14.1992, supplemental 
response was at the request of the NRC 
and did not affect the proposed 
determination of no significant hazards 
consideration. The Commission’s related 
evaluation of the amendment is 
contained in a Safety Evaluation dated 
March 13,1992. No significant hazards 
consideration comments requested: No. 

Local Public Document Room 
location: Richland Public Library, 955 
Northgate Street, Richland, Washington 
99352 

Dated at Rockville, Maryland, this 24th day 
of March 1992. 

For the Nuclear Regulatory Commission 

Jose A. Calvo. 

Acting Director. Division of Reactor Projects - 
I/II, Office of Nuclear Reactor Regulation 

[Doc. 92-7360 Filed 3-31-92; 8:45 am) 

BILUNG COOE 75M-0t-F 


Advisory Committee on the Medical 
Uses of Isotopes; Renewal Notice 

agency: U.S. Nuclear Regulatory 
Commission. 

ACTION: This notice is to announce the 
renewal of the Advisory Committee on 
the Medical Uses of Isotopes for a 
period of two years. 


SUPPLEMENTARY INFORMATION: The 

Nuclear Regulatory Commission has 
determined the renewal of the charter 
for the Advisory Committee on the 
Medical Uses of Isotopes for the two 
year period commencing on April 5,1992 
is in the public interest in connection 
with duties imposed on the Commission 
by law. This action is being taken in 
accordance with the Federal Advisory 
Committee Act after consultation with 
the Committee Management Secretariat. 
General Services Administration. 

The purpose of the Advisory 
Committee on the Medical Uses of 
Isotopes is to provide advice to the U.S. 
Nuclear Regulatory Commission (NRC), 
with respect to the development of 
standards and criteria for regulating and 
licensing uses of radionuclides in human 
subjects. Members of this Committee 
have demonstrated professional 
qualifications and expertise in both 
scientific and non-scientific disciplines 


including diagnostic and^therapeutic 
radiology, pathology, internal medicine, 
nuclear medicine, nuclear cardiology, 
medical physics, radiopharmacy, state 
medical regulation, patient's rights, and 
Food and Drug Administration 
regulation. 

FOR FURTHER INFORMATION PLEASE 
CONTACT: Larry W. Camper, Office 
of Nuclear Material Safety and 
Safeguards. U.S. Nuclear Regulatory 
Commission, Washington, DC 20555: 
telephone (301) 504-3417. 

Dated: March 27,1992. 

John C. Iloyle, 

Federal Advisory Committee Management 
Officer. 

[FR Doc. 92-7493 Filed 3-31-92: 8:45 am] 

BILLING CODE 7590-01-M 


l Docket No. 40-71021 

Environmental Assessment, Finding of 
No Significant Impact, and Opportunity 
for Hearing Related to Amendment of 
Materials License No. SMB-743 
Shieldalloy Metallurgical Corp.; 
Newfield, NJ 

The United States Nuclear Regulatory 
Commission (the Commission) is 
considering issuing an amendment of 
Materials License No. SMB-743, held by 
Shieldalloy Metallurgical Corporation 
(SMC), to authorize an increase in 
possession and temporary storage at the 
SMC Facility in Newfield. New Jersey, 
of source material (natural uranium and 
thorium) in the form of slag and lime 
dust which are generated as by-products 
of the columbium (niobium) extraction 
process. 

Summary of Environmental Assessment 

Identification of tbe Proposed Action 

By application dated February 13. 

1992, SMC, the licensee, requested 
authorization to possess up to 303.050 
kilograms of thorium and 34.870 
kilograms of uranium. SMC anticipates 
reaching these limits by March 31.1997. 

The Need for the Proposed Action 

SMC at its Newfield facility, as part of 
its licensed activities, extracts 
columbium from ore containing natural 
thorium and uranium at concentration 
levels which are expected to be higher 
than 0.05 percent by weight Slag and 
lime dust containing essentially all of 
the uranium and thorium is generated as 
by-products of this extraction process. 
Exhaust air from processing activities 
passes through bagbouse dust collectors. 
















11124 


Federal Register / Vol. 57, No. 63 / Wednesday, April 1, 1992 / Notices 


Dust collected in the baghouse is 
considered as licensed material and is 
accumulated in a pile within a 
controlled area. Licensed slag is stored 
onsite in two piles which lie within the 
confines of the same controlled area. 

In existing license SMB-743, granted 
to SMC by the Commission in July 1980, 
SMC was authorized to possess a 
maximum of 100,000 kilograms of 
thorium and 5,000 kilograms of uranium. 
As of October 1991, SMC possessed 
about 235,000 kilograms of licensed 
thorium and 29,400 kilograms of licensed 
uranium of which, amounts (limited by 
facility capacity) of about 1.000 
kilograms of thorium and 100 kilograms 
of uranium are contained in the Raw 
Material Storage Facilities (RMSF) and 
Processing Facilities (PF), and the 
remaining 234.000 kilograms of thorium 
and 29,300 kilograms of uranium are 
stored in piles of slag and lime dust in 
the Source Material Storage Yard 
(SMSY). It should be noted that over 
ninety seven percent of the licensed 
material stored in the SMSY is in the 
form of slag. An additional 12,500 
kilograms of licensable thorium and 
1,000 kilograms of licensable uranium 
are anticipated to be added to existing 
piles in the SMSY in the form of slag 
and lime dust on an annual basis, while 
source material is anticipated to remain 
below the aforementioned limiting 
amounts in the RMSFs and PFs. 

Environmental Impacts of the Proposed 
Action 

In response to the Commission’s 
request dated June 14,1991, SMC 
performed an experiment in accordance 
with the American National Standard 
Institutes (ANSI) standard 16.1 titled 
“Measurement of the Leachability of 
Solidified Low-Level Radioactive 
Wastes by a Short-Term Test 
Procedure," dated 1986, to determine the 
leachability indexes of radium-226, 
uranium-234, uranium-235, uranium-238. 
thorium-228, thorium.-230. and thorium- 
232 contained in the slag. A letter report 
dated January 16,1992, was submitted 
by SMC to the Commission containing 
the results of the test. The leachability 
indexes ranged from values of 9.9 for 
radium-226 to 12.6 for uranium-234. It 
should be noted that according to the 
Commission's "Technical Position on 
Waste Form" dated January 1991, for 
low-level waste stabilized in cement, a 
leachability index, which is the 
logarithm of the inverse of the diffusivity 
in units of square centimeters per 
second, should be greater than 6.0. The 
results of the test strengthen the notion 
that any short-term leaching caused by 
infiltrating water is unlikely, and no 
significant groundwater radiological 


contamination is expected due to 
temporary onsite storage of slag 
material containing up to 303,050 
kilograms of thorium and 34,870 
kilograms of uranium. It should be noted 
that even though the dust collected in 
the baghouse is initially in a dispersible 
form, upon contact with water an outer 
crust is formed thus converting it to a 
nondispersible form. No significant 
incremental radionuclide concentrations 
are expected in surface water runoff, 
and in resuspended dust from the slag 
and baghouse dust piles. 

Conclusion 

The staff believes that no significant 
incremental radiological effluents that 
may be released offsite would result 
from an increase in possession of source 
material by SMC for approximately five 
years, and that temporary onsite storage 
of source material in slag form is 
environmentally safe. Therefore, the 
staff recommends that license SMB-743 
be amended to authorize SMC to 
possess up to 303.050 kilograms (33.3 
curies) of thorium and 34,870 kilograms 
(11.7 curies) of uranium. 

Alternative to the Proposed Action 

An alternative to the proposal is to 
transfer the accumulated slag and lime 
dust offsite. Any location to which this 
material is ultimately moved will have 
to be restricted to control access to the 
material. Measures would also have to 
be taken to prevent the spread of 
contaminated material during transport. 
Any location chosen would have to be 
dedicated to that purpose and would 
become unavailable for other activities. 
Because no significant hazard is 
associated with the temporary onsite 
storage of licensed material in an area 
that is already restricted, possessing 
and storing additional quantities of 
uranium and thorium at the SMC 
Facility in Newfield, New Jersey, is 
judged acceptable for the present, 
pending a determination of the ultimate 
fate of the material based on a thorough 
evaluation. 

Agencies and Persons Contacted 

The NRC staff held informal 
discussions with State of New Jersey. 

Finding of No Significant Impact 

Based on the foregoing Environmental 
Assessment, the Commission has 
determined not to prepare an 
Environmental Impact Statement and 
has determined that a Finding of No 
Significant Impact is appropriate. 

Change of Name 

The name change from Shieldalloy 
Corporation to Shieldalloy Metallurgical 


Corporation, which is included in this 
amendment, is only an administrative 
action. It does not represent any change 
in possession, control or management of 
the licensed material, and therefore is, 
with regard to accounting for its 
environmental impacts under NEPA, 
eligible for a Categorical Exclusion 
under 10 CFR 51.22(c). 

Opportunity for a Hearing 

Any person whose interest may be 
affected by the issuance of this 
amendment may file a request for a 
hearing. Any request for hearing must be 
filed with the Office of the Secretary, 

U.S. Nuclear Regulatory Commission, 
Washington, DC 20555, within 30 days of 
the publication of this notice in the 
Federal Register, be served on the NRC 
staff (Executive Director for Operations, 
if by U.S. Postal Service to U.S. Nuclear 
Regulatory Commission. Washington, 

DC 20555, or deliver directly to One 
White Flint North, 11555 Rockville Pike, 
Rockville, MD 20852); on the licensee 
Shieldalloy Metallurgical Corporation, 
Attn: Mr. David Smith, P.O. Box 768, 
Newfield, New Jersey 08344; and must 
comply with the requirements for 
requesting a hearing set forth in NRC 
regulation, 10 CFR part 2, subpart L, 
"Informal Hearing Procedures for 
Adjudications in Materials Licensing 
Proceedings." These requirements, 
which the requestor must describe in 
detail, are: 

1. The interest of the requestor in the 
proceeding; 

2. How that interest may be affected 
by the results of the proceeding, 
including the reasons why the requestor 
should be permitted a hearing; 

3. The requestor’s areas of concern 
about the licensing activity that is the 
subject matter of the proceeding; and 

4. The circumstances establishing that 
the request of hearing is timely, that is, 
filed within 30 days of the date of this 
notice. 

In addressing how the requestor’s 
interest may be affected by the 
proceeding, the request should describe 
the nature of the requestor’s right under 
the Atomic Energy Act of 1954, as 
amended, to be made a party to the 
proceeding; the nature and extent of the 
requestor’s property, financial, or other 
(i.e., health, safety) interest in the 
proceeding; and the possible effect of 
any order that may be entered in the 
proceeding upon the requestor's interest. 

The February 13,1992, application, 
and the Commission’s Finding of No 
Significant Impact and the 
Environmental Assessment are 
available for public inspection and 
copying at the Commission’s Public 
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Document Room, The Gelman Building, 
2120 L Street NW., Washington, DC 
20555. 

Dated at Rockville. Maryland, this 25th day 
of March 1992. 

For the Nuclear Regulatory Commission. 
John W.N. Hickey, 

Chief, Fuel Cycle Safety Branch, Division of 
Industrial and Medico! Nuclear Safety, Office 
of Nuclear Material Safety and Safeguards. 
|FR Doc. 92-7484 Filed 3-31-92: 8:45 am) 

BILLtNO CODE 7500-01-11 


(Docket No. 50-320J 

Meeting of the Advisory Panel for the 
Decontamination of Three Mile Island, 
Unit 2, GPU Nuclear Corp. 

Notice is hereby given pursuant to the 
Federal Advisory Committee Act that 
the Advisory Panel for the 
Decontamination of Three Mile Island, 
Unit 2 (TMI-2) will be meeting on April 
16,1992, from 7 p.m. to 10 p.m. at the 
Holiday Inn, 23 S. Second Street, 
Harrisburg, Pennsylvania. The meeting 
will be open to the public. 

At this meeting, the Panel will receive 
a status report from the licensee. GPU 
Nuclear Corporation on the progress of 
readying TMI-2 for long term storage. 
The NRC Staff will provide a summary 
of the recently issued Safety Evaluation 
Report on long term storage of the 
facility. The Advisory Panel will also 
discuss future activities. 

Further information on the meeting 
may be obtained from Dr. Michael T. 
Masnik, U.S. Nuclear Regulatory 
Commission, Washington. DC 20555, 
telephone (301) 504-1191. 

Dated March 28,1992. 

For the Nuclear Regulatory Commission. 

John C. Hoyle, 

Advisory Committee Management Officer. 

[FR Doc. 92-7483 Filed 3-31-92; 8:45 am] 

BILLING CODE 7590-10-M 


(Docket No. 50-260] 

Tennessee Valley Authority; Browns 
Ferry Nuclear Plant, Unit 2; Withdrawal 
of an Amendment Request to Facility 
Operating License 

The U.S. Nuclear Regulatory 
Commission (NRC) has approved the 
withdrawal of a Technical Specification 
(TS) amendment request by the 
Tennessee Valley Authority (TVA or the 
licensee) for an amendment to Facility 
Operating License No. DPR-52, issued to 
the Browns Ferry Nuclear Plant. Unit 2. 
The plant is located in Limestone 
County, Alabama. Notice of 
Consideration of Issuance of this 


amendment was published in the 
Federal Register on December 17,1991 
(56 FR 65515). 

The application being withdrawn was 
originally submitted by an amendment 
request dated December 6,1991. The 
licensee proposed to revise the Browns 
Ferry Technical Specifications to permit 
extended operation with only one 
operable train of the Containment 
Atmosphere Dilution (CAD) System. By 
letter dated March 11,1992, the licensee 
withdrew its license amendment 
application. 

For further details with respect to this 
action, see (1) the application for 
amendment dated December 6.1991 and 
(2) the licensee’s letter of withdrawal 
dated March 11,1992. 

These documents are available for 
public inspection at the Commission’s 
Public Document Room, the Gelman 
Building, 2120 L Street, NW., 
Washington, DC 20555 and at the 
Athens Public Library, South Street, 
Athens, Alabama 35011. 

Dated at Rockville. Maryland this 25th day 
of March 1992. 

For the Nuclear Regulatory Commission. 

Thierry M. Ross, 

Senior Project Manager, Project Directorate 
11-4, Division of Reactor Projects-I/II, Office 
of Nuclear Reactor Regulation. 

[FR Doc. 92-7482 Filed 3-31-92; 8:45 am] 
BILUNG CODE 7590-01-M 


POSTAL RATE COMMISSION 

(Docket No. A92-10; Order No. 921] 

Ben Arnold, Texas 76517 (Mr. & Mrs. 
Edgar Henderson); Order Accepting 
Appeal and Establishing Procedural 
Schedule Under 39 U.S.C. 404(b)<5) 

Issued March 18,1992. 

Docket Number: A92-10. 

Nome of Affected Post Office: Ben 
Arnold, Texas. 

Name(s) of Petitioner(s): Mr. & Mrs. 
Edgar Henderson. 

Type of Determination: Closing. 

Date of Filing of Appeal Papers: 
March 10,1992. 

Categories of Issues Apparently 
Raised: 1 . Effect on the community (39 
U.S.C. 404(b)(2)(A)]; 

2. Effect on postal services [39 U.S.C. 
404(b)(2)(C)). 

3. Compliance with procedural notice 
and comment requirements (39 U.S.C. 
404(b)(1)]. 

Other legal issues may be disclosed 
by the record when it is filed; or, 
conversely, the determination made by 
the Postal Service may be found to 
dispose of one or more of these issues. 


In the interest of expedition, in light of 
the 120-day decision schedule (39 U.S.C. 
404(b)(5)], the Commission reserves the 
right to request of the Postal Service 
memoranda of law on any appropriate 
issue. If requested, such memoranda will 
be due 20 days from the issuance of the 
request; a copy shall be served on the 
petitioner. In a brief or motion to 
dismiss or affirm, the Postal Service may 
incorporate by reference any such 
memoranda previously filed. 

The Commission Orders 

(A) The record in this appeal shall be 
filed on or before March 25.1992. 

(B) The Secretary shall publish this 
Notice and Order and Procedural 
Schedule in the Federal Register. 

By the Commission. 

Charles L Clapp. 

Secretary. 

March 10,1992—Filing of Petition 
March 18,1992—Notice and Order of 
Filing of Appeal 

April 6,1992—Last day for filing of 
petitions to intervene [see 39 CP’R 
3001.111(b)] 

April 16,1992—Petitioner’s Participant 
Statement or Initial Brief [see 39 CFR 
3001.115(a) and (b)] 

May 6.1992—Postal Service Answering 
Brief [see 39 CFR 3001.115(c)] 

May 21,1992—Petitioner’s Reply Brief 
should petitioner choose to file one 
[see 39 CFR 3001.115(d)] 

May 28,1992—Deadline for motions by 
any party requesting oral argument. 
The Commission will schedule oral 
argument only when it is a necessary 
addition to the written filings [see 39 
CFR 3001.116] 

July 7,1992—Expiration of 120-day 
decisional schedule |see 39 U.S.C. sec. 
404(b)(5)] 

[FR Doc. 92-7461 Filed 3-31-92; 8:45 am] 
BILUNG CODE 7710-fW-« 


POSTAL SERVICE 

Privacy Act; Computer Matching 
Program 

AGENCY: United States Postal Service. 
action: Notice of a computer matching 
program between the United States 
Postal Service and the Health Resources 
and Services Administration. 

summary: Subsection (e)(12) of the 
Privacy Act, as amended by The 
Computer Matching and Privacy 
Protection Act of 1988 (Public Law 100- 
503) requires agencies to publish 
advance notice of new matching 
programs. Consequently, notice is 
herewith provided that the United States 
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Postal Service (USPS) proposes to 
conduct a computer matching program 
with the Health Resources and Services 
Administration (HRSA). The program 
will compare USPS payroll and HRSA 
debtor records to identify postal 
employees delinquently indebted to the 
federal government under certain 
programs administered by HRSA and to 
collect those debts under the salary 
offset provisions of the Debt Collection 
Act of 1982 when voluntary payment is 
not made. 

effective date: Comments must be 
received no later than May 1,1992. 
Unless the comments received result in 
a contrary determination, the matching 
program will begin no sooner than 30 
days after this published notice has 
been sent to Congress and the Office of 
Management and Budget and a copy of 
the matching agreement has been sent to 
Congress. 

ADDRESSES: Comments may be mailed 
to the Records Officer, United States 
Postal Service, 475 L’Enfant Plaza SW, 
Washington DC 20260-5010, or delivered 
to Room 8141 at the above address 
between 8:15 a.m. and 4:45 p.m., Monday 
through Friday. Comments received may 
also be inspected during the above 
hours in Room 8141. 

FOR FURTHER INFORMATION CONTACT: 
Betty Sheriff. Records Office (202) 268- 
5158. 

SUPPLEMENTARY INFORMATION: The 

following paragraphs describe the 
matching program proposed by this 
notice. The description complies with 
Office of Management and Budget 
(OMB) Guidelines on the Conduct of 
Matching Programs (54 FR 25818) and 
OMB Bulletin 89-22, “Instructions on 
Reporting Computer Matching Programs 
to the Office of Management and Budget 
(OMB), Congress and the Public.” 

Report of Computer Matching 
Program—United States Postal Service 
and Health Resources and Services 
Administration (comparing USPS 
payroll and HRSA debtor records) 

A. Participating Agencies . The United 
States Postal Service (USPS) is the 
recipient agency and will perform the 
computer match with debtor records 
provided by the Health Resources and 
Services Administration (HRSA), the 
source agency in this matching program. 

D. Purpose of the Matching Program . 
This matching program will compare 
USPS payroll and HRSA delinquent 
debtor files for the purposes of 
identifying postal employees who may 
owe delinquent debts to the federal 
government under certain programs 
administered by HRSA. The pay of an 
employee identified and verified as a 


delinquent debtor may be offset under 
the provisions of the Debt Collection Act 
of 1982 when voluntary payment is not 
made. 

C. Legal Authorities Authorizing 
Operation of the Match. This matching 
program will be undertaken under the 
authority of the Debt Collection Act of 
1982 (Public Law 97-365), which 
authorizes federal agencies to offset a 
federal employee’s salary as a means of 
satisfying delinquent debts owed to the 
United States. 

D. Categories of Individuals Matched 
and Identification of Records Used. The 
systems of records maintained by the 
participant agencies under the Privacy 
Act of 1974, as amended, from which 
records will be disclosed for the purpose 
of this matching program are: 

1. USPS will use records from its 
system “Finance Records—Payroll 
System. USPS 050.020” containing 
records of approximately 850,000 
employees. Disclosure will be made 
pursuant to routine use No. 24 of USPS 
050.020. A complete description of USPS 
050.020 last appeared in the Federal 
Register at 54 FR 43667, dated October 
26,1989, and has been amended at 55 FR 
20554 dated May 17,1990. 58 FR 13505 
dated April 2.1991, and 57 FR 7607 
dated March 3,1992. 

2. HRSA will use records from its 
system “Health Resources and Services 
Administration Loan Repayment/Debt 
Management Records System, HHS/ 
HRSA/0A (09-15-0045)” containing 
records of approximately 12,000 
individuals who have received student 
loans, scholarships, traineeships, or 
grant funds under Title III, VII, and VIII 
of the Public Service Act as amended or 
other programs administered by HRSA 
and who are delinquent in repaying 
either loans or funds owed under such 
programs. Disclosure will be made 
pursuant to routine use No. 15 of HHS/ 
HRSA/OA (09-15-0045), published in 
the Federal Register at 53 FR 41243. 
dated October 20,1988. 

E. Description of the Matching 
Program. The HRSA will provide to 
USPS a magnetic computer tape 
containing the names, social security 
numbers (SSN), internal account 
number, and total amount owed. By 
computer, the USPS will compare that 
information with its payroll file, 
establishing matched individuals (i.e., 
“hits”) on the basis of like SSNs. For 
each matched individual, the USPS will 
provide to HRSA the name. SSN, date of 
birth, home address, and work location. 
No adverse action will be taken on the 
basis of raw hit data. HRSA will screen 
that data to verify that the matched 
individual is in fact a delinquent debtor 
not in a repay status. HRSA will do this 


by comparing automated data with 
manual files to verify debtor identity: 
conducting independent inquiries when 
necessary to resolve questionable 
identities: and reviewing records of the 
suspected debtor’s account to confirm 
that the debt is still in a non-pay status 
without resolution. 

The Debt Collection Act requires 
HRSA to provide the suspected debtor 
with certain due process rights including 
30 days advance notice and an 
opportunity to contest the alleged debt. 
Only after HRSA has afforded the 
debtor these opportunities and certified 
over the signature of an authorized 
agency official that all due process 
procedures have been followed will 
involuntary offset be made. 

F. Beginning and Ending Dates of the 
Matching Program. The matching 
program is expected to begin in April 
1992 and to continue for a period not to 
exceed 18 months. The agreement may 
be extended for one additional year 
beyond that period if, within 90 days 
before the actual expiration date, the 
Data Integrity Boards of the USPA and 
HRSA find that the program will be 
conducted without change and each 
party certifies that the program has been 
conducted in compliance with the 
Matching Agreement. 

Stanley F. Mires, 

Assistant General Counsel Legislative 
Division . 

|FR Doc. 92-7405 Filed 3-31-92; 8:45 am] 

BILLING CODE 7710-12-M 


RAILROAD RETIREMENT BOARD 

Agency Forms Submitted for OMB 
Review 

AGENCY: Railroad Retirement Board. 

action: In accordance with the 
Paperwork Reduction Act of 1980 (44 
U.S.C. chapter 35), the Railroad 
Retirement Board has submitted the 
following proposal(s) for the collection 
of information to the Office of 
Management and Budget for review and 
approval. 


Summary of Proposal(s) 

(1) Collection title: Aged Monitoring 
Questionnaire. 

(2) Form(s) submitted: G-19c. 

(3) OMB Number 3220-0178. 

(4) Expiration date of current OMB 
clearance: Three years from date of 
OMB approval. 

(5) Type of request: Extension of the 
expiration date of a currently approved 
collection without any change in the 
substance or in the method of collection. 
















Federal Register / Vol. 57, No. 63 / Wednesday. April 1, 1992 / Notices 


11127 


(6) Frequency of response: Annually. 

(7) Respondents: Individuals or 
households. 

(8) Estimated annual number of 
respondents: 10.000. 

(9) Total annual responses: 10.000. 

(10) A verage time per response: .08333 
hours. 

(11) Total annual reporting hours: 833. 

(12) Collection description: The 
collection obtains information about 
aged annuitants between 85 to 105 years 
of age. These annuitants may no longer 
be competent or their death may not 
have been reported. Under the Railroad 
Retirement Act, the Railroad Retirement 
Board (RRB) may pay benefits to 
someone other than the annuitant if it is 
in the annuitant’s interest. The RRB 
must terminate payments to a deceased 
annuitant. 

Additional Information or Comments 

Copies of the proposed forms and 
supporting documents can be obtained 
from Dennis Eagan, the agency 
clearance officer (312-751-4693). 
Comments regarding the information 
collection should be addressed to 
Ronald J. Hodapp, Railroad Retirement 
Board, 844 Rush Street, Chicago, Illinois 
60611 and the OMB reviewer, Laura 
Oliven (202-395-7316). Office of 
Management and Budget, room 3002, 
New Executive Office Building. 
Washington, DC 20503. 

Dennis Eagan, 

Clearance Officer. 

|FR Doc. 92-7440 Filed 3-31-92; 8:45 am] 

BILLING CODE 790S-01-M 


RESOLUTION TRUST CORPORATION 

Coastal Barrier Improvement Act; 
Property Availability; Ocean Springs 
Property, Jackson County, Ml 

agency: Resolution Trust Corporation. 
action: Notice. 

summary: Notice is hereby given that 
the property known as the Ocean 
Springs property. Jackson County, 
Mississippi, is affected by Section 10 of 
the Coastal Barrier Improvement Act of 
1990. as specified below. 
dates: Written notices of serious 
interest to purchase or effect other 
transfer of the property may be mailed 
or faxed to the RTC until June 30,1992. 
addresses: Copies of detailed 
descriptions of the property, including 
maps, can be obtained from or are 
available for inspection by contacting 
the following person: Keith J. Breaux. 
Asset Specialist, Resolution Trust 
Corporation, Baton Rouge Consolidated 
Field Office, 100 St. James Street, Baton 


Rouge, LA 70821. (504) 339-1000, Fax 
(504) 338-0085. 

SUPPLEMENTARY INFORMATION: The 

property is located on the north side of 
U.S. Highway 90 and on the west side of 
Riley Road at their intersection in 
Ocean Springs, Mississippi. The 
property is undeveloped, contains about 
20 acres of forested wetlands, and is 
adjacent to the Mississippi Sandhill 
Crane National Wildlife Refuge which is 
southeast of the property. The property 
is covered property within the meaning 
of section 10 of the Coastal Barrier 
Improvement Act of 1990, Public Law 
101-591 (12 U.S.C. 1441a-3). 

Characteristics of the property 
include: The property is approximately 
53 acres in size and is forested with 
thick underbrush. The forested wetlands 
on the northern portion of the property 
provide stormwater storage, 
groundwater recharge, and habitat for 
numerous wildlife species. Mississippi 
Sandhill Cranes, whose designated 
critical habitat is adjacent to the 
property, may periodically use the site. 
Property size: Approximately 53 acres. 
Written notice of serious interest in 
the purchase or other transfer of the 
property must be received on or before 
June 30,1992 by the Resolution Trust 
Corporation at the address stated above. 

Those entities eligible to submit 
written notices of serious interest are: 

1. Agencies or entities of the Federal 

government; 

2. Agencies or entities of State or local 

government; and 

3. “Qualified organizations” pursuant to 

section 170(h)(3) of the Internal Revenue 
Code of 1986 (26 U.S.C. 170(h)(3)). 

Written notices of serious interest to 
purchase or effect other transfer of the 
property must be submitted by June 30, 
1992 to Keith J. Breaux at the above 
addresses and in the following form: 
Notice of Serious Interest 

RE: Ocean Springs Property 
Federal Register Publication Date: April 1, 
1992 

1. Entity name. 

2. Declaration of eligibility to submit Notice 

under criteria set forth in Coastal Barrier 
Improvement Act of 1990. P.L. 101-591. 
Section 10(b)(2), (12 U.S.C. 1441a-3(b)(2)). 

3. Brief description of proposed terms of 

purchase or other offer (e.g., price and 
method of financing). 

4. Declaration by entity that it intends to use 

the property primarily for wildlife refuge, 
sanctuary, open space, recreational, 
historical, cultural, or natural resource 
conservation purposes. 

5. Authorized Representative (Name/ 

Address/Telephone/Fax). 

Dated: March 25,1992. 


Resolution Trust Corporation. 

William J. Tricarico, 

Assistant Secretary, 

|FR Doc. 92-7458 Filed 3-31-92; 8:45 am) 

BILLING CODE 67U-01-M 


Coastal Barrier Improvement Act; 
Property Availability; Pensacola Land, 
Escambia County, FL 

agency: Resolution Trust Corporation. 
action: Notice. 

summary: Notice is hereby given that 
the property known as the Pensacola 
Land, Escambia County. Florida, is 
affected by section 10 of the Coastal 
Barrier Improvement Act of 1990, as 
specified below. 

DATES: Written notices of serious 
interest to purchase or effect other 
transfer of the property may be mailed 
or faxed to the RTC until June 30,1992. 

addresses: Copies of detailed 
descriptions of the property, including 
maps, can be obtained from or are 
available for inspection by contacting 
the following person: Joe Cianfrone, 
Asset Specialist, Resolution Trust 
Corporation, Tampa Consolidated Field 
Office, 4200 W. Cypress Street; 9th 
Floor, Tampa, FL 33607, (813) 870-7145, 
Fax (813) 870-7379. 

supplementary information: This 
property is located north of the 
intersection of Gulf Beach Highway and 
Blue Angel Parkway in southwest 
Escambia County, Florida. The property 
contains about 24-acres of wetlands and 
i9 located immediately adjacent to the 
Pensacola Naval Air Station. About 
1,880-acres of the Naval Air Station’s 
land that is adjacent to this property is 
administered as a Natural Resource 
Management Area, primarily for open 
space, sanctuary, and wildlife habitat. 
The property is covered property within 
the meaning of section 10 of the Coastal 
Barrier Improvement Act of 1990, Pub. 
Law 101-591 (12 U.S.C. 1441a-3). 

Characteristics of the property 
include: The property is undeveloped, 
approximately 54-acres in size, and 
contains about 24-acres of wetlands. 

The property may also provide habitat 
for several endangered species, 
including the wood stork, red-cockaded 
woodpecker, and the eastern indigo 
snake. 

Property size: Approximately 54 
acres. 

Written notice of serious interest in 
the purchase or other transfer of the 
property must be received on or before 
June 30,1992 by the Resolution Trust 
Corporation at the address stated above. 
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Those entities eligible to submit 
written notices of serious interest are: 

1. Agencies or entities of the Federal 

government; 

2. Agencies or entities of State or local 

government: and 

3. “Qualified organizations*’ pursuant to 

section 170(h)(3) of the Internal Revenue 
Code of 1986 (26 U.S.C. 170(h)(3)). 

Written notices of serious interest to 
purchase or effect other transfer of the 
property must be submitted by June 30, 
1992 to Joe Cianfrone at the above 
ADDRESSES and in the following form: 
Notice of Serious Interest 
RE: Pensacola Land 

Federal Register Publication Date: April 1. 
1992 

1. Entity name. 

2. Declaration of eligibility to submit Notice 

under criteria set forth in Coastal Barrier 
Improvement Act of 1990. Public Law 
101 “591, Section 10(b)(2). (12 U.S.C 
1441 a—3(b)(2)). 

3. Brief description of proposed terms of 

purchase or other offer (e.g., price and 
method of Financing). 

4. Declaration by entity that it intends to use 

the property primarily for wildlife refuge, 
sanctuary, open space, recreational, 
historical, cultural, or natural resource 
conservation purposes. 

Authorized Representative (Name/Address/ 
Telephone/Fax). 

Dated: March 25.1992. 

Resolution Trust Corporation. 

William J. Tricarico, 

Assistant Secretary. 

(FR Doc. 92-7459 Filed 3-31-92; 8:45 am) 

BILLING CODE 6714-01-41 


SECURITIES AND EXCHANGE 
COMMISSION 

Self-Regulatory Organizations; 
Applications for Unlisted Trading 
Privileges and of Opportunity for 
Hearing; Cincinnati Stock Exchange, 
Inc. 

March 26. 1992. 

The above named national securities 
exchange has filed applications with the 
Securities and Exchange Commission 
{“Commission”) pursuant to section 
12(f)(1)(B) of the Securities Exchange 
Act of 1934 and Rule 12f-l thereunder 
for unlisted trading privileges in the 
following securities: 

Allwaste. Inc. 

Common Stock. $0.01 Par Value (File No. 7- 
8256) 

BankAmerica Corp. 

8%% Cum. Pfd. Ser. K Stock. No Par Value 
(File No. 7-8257) 

Blackstone Insured Municipal Term Trust, 

Inc. 

Common Stock. $0.01 Par Value (File No. 7- 
8258J 

Callaway Coif Co. 


Common Stock. $0.01 Par Value (File No. 7- 
8259) 

Citizens Utilities Co. 

Series A Common Stock. $0.25 Par Value 
(File No. 7-8260) 

Coleman Co.. Inc. 

Common Stock. $0.01 Par Value (File No. 7- 
8281) 

Cross Timbers Royalty Trust 
Trust Units (File No. 7-8262) 

Dial Corp. 

Common Stock. $1.50 Par Value (File No. 7- 

8263) 

Dial Corp. 

$4.75 Pfd. Stock, No Par Value (File No. 7- 

8264) 

Enhance Financial Services Croup. Inc. 
Common Stock, $0.10 Par Value (File No. 7- 

8265) 

Ceneral Motors Corp. 

Series C Dep. Shares (Rep. Vio of a shares 
of Series C Conv. Pref. Stock. $0.10 Par 
Value (File No. 7-^8268) 

Georgia Power Co. 

$1.90 Class A Pfd. Stock, No Par Value (File 
No. 7-826 7 ) 

Hospital Corp. of America 
Class A Common Stock. $0.01 Par Value 
(Pile No. 7-8268) 

These securities are listed and 
registered on one or more other national 
securities exchange and are reported in 
the consolidated transaction reporting 
system. 

Interested persons are invited to 
submit on or before April 10.1992, 
written data, views and arguments 
concerning the above-referenced 
applications. Persons desiring to make 
written comments should file three 
copies thereof with the Secretary of the 
Securities and Exchange Commission, 
450 Fifth Street. NW.. Washington. DC 
20549. Following this opportunity for 
hearing, the Commission will approve 
the applications if it finds, based upon 
all the information available to it. that 
the extensions of unlisted trading 
privileges pursuant to such applications 
are consistent with the maintenance of 
fair and orderly markets and the 
protection of investors. 

For the Commission, by the Division of 
Murket Regulation, pursuant to delegated 
authority. 

Jonathan G. Katz, 

Secretary. 

[FR Doc. 92-7464 Filed 3-31-02; 8:45 am) 

BILLING coot §010-01-44 


Self-Regulatory Organizations; 
Applications for Unlisted Trading 
Privileges and of Opportunity for 
Hearing; Midwest Stock Exchange, Inc. 

March 26,1992. 

The above named national securities 
exchange has filed applications with the 
Securities and Exchange Commission 
(“Commission”) pursuant to section 


12(f)(1)(B) of the Securities Exchange 
Act of 1934 and Rule 12f-l thereunder 
for unlisted trading privileges in the 
following securities: 

Burlington Industries Equity, Inc. 

Common Stock. $.01 Par Value (File No. 7- 

8269) 

Clarcor, Inc. 

Common Stock. $1.00 Par Value (File No. 7- 

8270) 

ETown Corp. 

Common Stock, No Par Value (File No. 7- 

8271) 

Clacier Water Services, Inc. 

Common Stock, $.01 Par Value (File No. 7- 

8272) 

MuniYield California Fund. Inc. 

Common Stock. $.10 Par Value (file No. 7- 

8273) 

MuniYield Florida Fund, Inc. 

Common Stock. $.10 Par Value (File No. 7- 

8274) 

MuniYield Michigan Fund, Inc. 

Common Stock. $.10 Par Value (File No. 7- 

8275) 

MuniYield New York Insured Fund. Inc. 
Common Stock. $.10 Par Value (File No. 7- 

8276) 

Nuveen Select Tax Free Income Portfolio 
Shares of Beneficial Interest. $.01 Par Value 
(File No. 7-8277) 

Adams Resources and Energy Inc. 

Common Stock. $.01 Par Value (File No. 7- 
8278) 

CMI Corp. 

Voting Class A Common Stock. $.10 Par 
Value (File No. 7-8279) 

CFC Financial Corp. 

Common Stock. $.01 Par Value (File No. 7- 
8280) 

Hubbell Incorporated 
Class A Common Stock, $.01 Par Value 
(File No. 7-8281) 

Kaufman and Broad Home Corporation 
Special Common Stock $1.00 Par Value 
(File No. 7-8282) 

KU Energy Corporation (Holding Company) 
Common Stod<. $10.00 Par Value (File No. 
7-8283) 

Southern National Corporation 

Depository Shares (each representing % 
share of Cumulative Convertible 
Preferred Stock. No Par Value (File No. 
7-8284) 

These securities are listed and 
registered on one or more other national 
securities exchange and is reported in 
the consolidated transaction reporting 
system. 

Interested persons are invited to 
submit on or before April 16,1992. 
written data, views and arguments 
concerning the above-referenced 
application. Persons desiring to make 
written comments should file three 
copies thereof with the Secretary of the 
Securities and Exchange Commission, 
450 Fifth Street. NW., Washington. DC 
20549. Following this opportunity for 
hearing, the Commission will approve 
the application if it finds, based upon all 
the information available to it. that the 
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extensions of unlisted trading privileges 
pursuant to such application is 
consistent with the maintenance of fair 
and orderly markets and the protection 
of investors 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority 

Jonathan G. Katz. 

Secretary 

|FR Doc 92-7465 Filed 3-31-92; 8:45 am| 

BILLING COOt *>10-01-* 


Self-Regulatory Organizations; 
Applications for Unlisted Trading 
Privileges and of Opportunity for 
Hearing; Pacific Stock Exchange, 
Incorporated 

March 28. 1992. 

The above named national securities 
exchange has filed applications with the 
Securities and Exchange Commission 
(“Commission’*) pursuant to section 
12(f)(1)(B) of the Securities Exchange 
Act of 1934 and Rule 12f-l thereunder 
for unlisted trading privileges in the 
following security: 

Burlington Industries Equity, Inc. 

Common Stock. $.01 Par Value (File No. 7- 
8255) 

This security is listed and registered 
on one or more other national securities 
exchange and are reported in the 
consolidated transaction reporting 
system. 

Interested persons are invited to 
submit on or before April 18,1992, 
written data, views and arguments 
concerning the above-referenced 
application. Persons desiring to make 
written comments should File three 
copies thereof with the Secretary of the 
Securities and Exchange Commission, 

450 5th Street, NW., Washington, DC 
20549. Following this opportunity for 
hearing, the Commission will approve 
the application if it finds, based upon all 
the information available to it. that the 
extensions of unlisted trading privileges 
pursuant to such applications are 
consistent with the maintenance of fair 
and orderly markets and the protection 
of investors. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Jonathan G. Katz. 

Secretary. 

|KR Doc 92-7466 Piled 3-31-92; 8:45 am] 

biluno cooc soicmm-* 


Self-Regulatory Organizations; 
Applications for Unlisted Trading 
Privileges and of Opportunity for 
Hearing; Philadelphia Stock Exchange, 
Incorporated 

March 26.1992. 

The above named national securities 
exchange has Filed applications with the 
Securities and Exchange Commission 
(“Commission”) pursuant to section 
12(f)(1)(B) of the Securities Exchange 
Act of 1934 and Rule 12f-l thereunder 
for unlisted trading privileges in the 
following securities: 

Guardian Bancorp 

Common Stock. No Par Value (File No. 7- 
8232) 

KV Pharmaceutical Co. 

Class B Common Stock, $0.10 Par Value 
(File No. 7-8233) 

MuniYield California Fund, Inc. 

Common Stock. $.10 Par Value (File No. 7- 

8234) 

MuniYield Florida Fund. Inc. 

Common Stock. $.10 Par Value (File No. 7- 

8235) 

MuniYield Michigan Fund. Inc. 

Common Stock, $.10 Par Value (File No. 7- 

8236) 

MuniYield New York Fund, Inc. 

Common Stock. $.10 Par Value (File No. 7- 

8237) 

Bunkers^Trust New York Corporation 
Preferred Purchase Units. No Par Value 
(File No. 7-8238) 

Benchmark Electronics. Inc. 

Common Stock. $0.10 Par Value (File No. 7- 

8239) 

Clarcor. Inc. 

Common Stock. $1 Par Value (File No. 7- 

8240) 

Colonial Investment Grade Municipal Trust 
Shares of Beneficial Interest No Par Value 
(File No. 7-8241) 

E'Town Corporation 

Common Stock. No Par Value (File No. 7- 

8242) 

NUI Corporation 

Common Stock. $7 Par Value (File No. 7- 

8243) 

Page America Group. Inc. 

Common Stock, $0.10 Par Value (Pile No. 7- 

8244) 

VISX Incorporated 

Common Stock. $0.01 Par Value (File No. 7- 

8245) 

TriMas Corporation 

Common Stock, $0.01 Par Value (File No. 7- 

8246) 

Alabama Power Company 
Class A Preferred Stock (File No. 7-8247) 
Burlington Industries Equity, Inc. 

Common Stock. $.01 Par Value (File No. 7- 

8248) 

Fabri-Centers of America. Inc. 

Common Stock. No Par Value (File No. 7- 

8249) 

Nuveen Select Tax Free Income Portfolio 
Shares of BeneFicial Interest. $1 Par Value 
(File No. 7-8250) 

Col tec Industries. Inc. 


Common Stock. $.01 Par Value (File No. 7- 
8251) 

Hubbell Incorporated 
Class A Common Stock. $.01 Par Value 
(File No. 7-8252) 

Hubbell Incorporated 

Class B Common Stock. $.01 Par Value (File 
No 7-8253) 

Worldwide Value Fund 
Common Stock. $0,001 Par Value (File No. 
7-8254) 

These securities are listed and 
registered on one or more other national 
securities exchange and are reported in 
the consolidated transaction reporting 
system. 

Interested persons are invited to 
submit on or before April 16.1992. 
written data, views and arguments 
concerning the above-referenced 
application. Persons desiring to make 
written comments should file three 
copies thereof with the Secretary of the 
Securities and Exchange Commission. 

450 5th Street, NW., Washington, DC 
20549. Following this opportunity for 
hearing, the Commission will approve 
the application if it finds, based upon all 
the information available to it, that the 
extensions of unlisted trading privileges 
pursuant to such applications afe 
consistent with the maintenance of fair 
and orderly markets and the protection 
of investors. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Jonathan G. Katz, 

Secretary'. 

(FR Doc. 92-7467 Filed 3-31-92; 8:45 am) 

BILLING CODE 8010-O1-M 


I Investment Company Act ReL No. 18631; 
811-5830) 

Patriot Private Dividend Term Trust; 
Notice of Application 

March 26. 1992. 

agency: Securities and Exchange 
Commission (“SEC”). 
action: Notice of Application for 
Deregistration under the Investment 
Company Act of 1940 (“Act”). 

applicant: Patriot Private Dividend 
Term Trust. 

RELEVANT act SECTION: Section 8(0- 
SUMMARY OF application: Applicant 
seeks an order declaring that it has 
ceased to be an investment company 
under the Act. 

filing date: The application on Form 
N-8F was filed on March 2.1992. 

HEARING OR NOTIFICATION OF HEARING: 

An order granting the application will be 
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issued unless the SEC orders a hearing. 
Interested persons may request a 
hearing by writing to the SEC’s 
Secretary and serving applicant with a 
copy of the request, personally or by 
mail. Hearing requests should be 
received by the SEC by 5:30 p.m. on 
April 20,1992, and should be 
accompanied by proof of service on the 
applicant, in the form of an affidavit or, 
for lawyers, a certificate of service. 
Hearing requests should state the nature 
of the writer’s interest, the reason for 
the request, and the issues contested. 
Persons who wish to be notified of a 
hearing may request such notification by 
writing to the SEC’s Secretary. 

addresses: Secretary, SEC, 450 Fifth 
Street, NW., Washington, DC 20549. 
Applicant, 211 Congress Street, Boston, 
Massachusetts 02110. 

FOR FURTHER INFORMATION CONTACT: 

C. David Messman, Senior Attorney, at 
(202) 272-2813, or Barry D. Miller, 

Branch Chief, at (202) 272-3018 (Division 
of Investment Management, Office of 
Investment Company Regulation). 

SUPPLEMENTARY INFORMATION: The 

following is a summary of the 
application. The complete application 
may be obtained for a fee from the 
SEC’s Public Reference Branch. 

Applicant's Representations 

1. Applicant is a closed-end 
diversified management investment 
company created under the laws of the 
Commonwealth of Massachusetts. On 
June 16,1989, applicant filed a 
Notification of Registration pursuant to 
section 8(a) of the Act on Form N-8A. 
On September 15,1989, applicant filed a 
registration statement pursuant to 
section 8(b) of the Act on Form N-2. 
Applicant did not file a registration 
statement pursuant to the Securities Act 
of 1933. Applicant has never made a 
public offering of its securities. 

2. Applicant has no shareholders, 
assets or liabilities. Applicant is not a 
party to any litigation or administrative 
proceeding. 

3. Applicant never issued any shares 
and is not now engaged, and does not 
propose to engage, in any business 
activities other than those necessary to 
wind-up its affairs. 

For the SEC. by the Division of Investment 
Management, under delegated authority. 

Margaret H. McFarland, 

Deputy Secretary . 

[FR Doc. 92-7414 Filed 3-31-92; 8:45 am) 

BILLING COOC 8010-01-11 


SMALL BUSINESS ADMINISTRATION 

Region I Advisory Council; Public 
Meeting 

The U.S. Small Business 
Administration Region I Advisory 
Council, located in the geographical area 
of Hartford, will hold a public meeting 
at 8:30 a.m. on Monday, May 4,1992, at 
the Days Inn, 900 East Main Street, 
Meriden, Connecticut, to discuss such 
matters as may be presented by 
members, staff of the U.S. Small 
Business Administration, or others 
present. 

For further information, write or call 
Ms. Carol A. White, District Director, 
U.S. Small Business Administration, 330 
Main Street. Hartford. Connecticut 
06106, (203) 240-4670. 

Dated: March 24,1992. 

Caroline J. Beeson, 

Assistant Administrator. Office of Advisory 
Councils. 

[FR Doc. 92-7428 Filed 3-31-92; 8:45 am] 

BILUNG COOE 8025-01-M 


Region VII Advisory Council; Public 
Meeting 

The U.S. Small Business 
Administration Region VII Advisory 
Council, located in the geographical area 
of Wichita, will hold a public meeting at 
10 a.m. on Monday, April 27,1992, at the 
Conference Room of the Small Business 
Administration, Wichita District Office, 
suite 510,100 East English Street. 
Wichita, Kansas, to discuss such 
matters as may be presented by 
members, staff of the U.S. Small 
Business Administration, or others 
present. 

For further information, write or call 
Mr. Gary Cook, District Director, U.S. 
Small Business Administration, suite 
510,100 East English Street, Wichita, 
Kansas 67202, (316) 269-6566. 

Dated: March 20,1992. 

Caroline J. Beeson, 

Assistant Administrator. Office of Advisory 
Councils. 

|FR Doc. 92-7425 Filed 3-31-92; 8:45 am) 

BILUNG CODE *025-01-41 


Region VII Advisory Council; Public 
Meeting 

The U.S. Small Business 
Administration Region VII Advisory 
Council, located in the geographical area 
of St. Louis, will hold a public meeting at 
8 a.m. on Friday, April 24,1992, at 
Patrick’s at Westport. 2d floor. 342 


Westport Plaza, St. Louis, Missouri, to 
discuss such matters as may be 
presented by members, staff of the U.S. 
Small Business Administration, or 
others present. 

For further information, write or call 
Mr. Robert L. Andrews, District Director, 
U.S. Small Business Administration. 815 
Olive Street, room 242, St. Louis, 
Missouri 63101, (314) 539-6600. 

Dated: March 20,1992. 

Caroline J. Beeson, 

Assistant Administrator. Office of Advisory 
Councils. 

[FR Doc. 92-7426 Filed 3-31-92; 8:45 am) 

BILUNG COOE 8025-01-M 


Region VI Advisory Council; Public 
Meeting 

The U.S. Small Business 
Administration Region VI Advisory 
Council, located in the geographical area 
of Corpus Christi, will hold a public 
meeting at 1 p.m. on Tuesday, April 28, 
1992, at the U.S. Small Business 
Administration, Corpus Christi Branch 
Office, Wilson Tower, 606 N. 
Carancahua, suite 1200, Corpus Christi, 
to discuss such matters as may be 
presented by members, staff of the U.S. 
Small Business Administration, or 
others present. 

For further information, write or call 
Ms. Gail E. Goodloe, Branch Manager, 
U.S. Small Business Administration, 606 
N. Carancahua, suite 1200, Corpus 
Christi, Texas 78476, (512) 888-3301. 

Dated: March 24.1992. 

Caroline ). Beeson, 

Assistant Administrator. Office of Advisory 
Councils. 

[FR Doc. 92-7427 Filed 3-31-92; 8:45 am) 

BILUNG COOE 8025-01-4* 


Small Business Investment Company; 
Maximum Annual Cost of Money to 
Small Business Concerns 

13 CFR 107.302 (a) and (b) limit 
maximum annual Cost of Money (as 
defined in 13 CFR 107.3) that may be 
imposed upon a Small Concern in 
connection with Financing by means of 
Loans or through the purchase of Debt 
Securities. The cited regulation 
incorporates the term “Debenture Rate", 
which is defined elsewhere in 13 CFR 
107.3 in terms that require SBA to 
publish, from time to time, the rate 
charged on ten-year debentures sold by 
Licensees to the public. Notice of this 
rate will be published upon change in 
the Debenture Rate. 
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Accordingly. Licensees are hereby 
notified that effective the date of 
publication of this Notice, and until 
further notice, the Debenture Rate to be 
used for computation of maximum cost 
of money pursuant to 13 CFR 107.302 (a) 
and (b) is 8.25 percent per annum. 

13 CFR 107.302 does not supersede or 
preempt any applicable law imposing an 
interest ceiling lower than the ceiling 
imposed by its own terms. Attention is 
directed to section 308(i) of the Small 
Business Investment Act. as further 
amended by section 1 of Public Law 99- 
226. December 28, 1985 (99 Stat. 1744). to 
that law’s Federal override of State 
usury ceilings, and to its forfeiture and 
penalty provisions. 

(Catalog of Federal Domestic Assistance 
Program No. 59.011, small business 
investment companies) 

Dated: March 25. 1992. 

Wayne S. Foren, 

Associate Administrator for investment 
|FR Doc. 92-7429 Filed 3-31-92: 8:45 am) 
BtUJMO CODE 602S-01-M 


(Application No. 990000651 

The CIT Group/Venture Capital. Inc.; 
Application for a Smalt Business 
Investment Company License 

Notice is hereby given of the filing of 
an application with the Small Business 
Administration (SBA) pursuant to 
8 107.102 of the Regulations governing 
small business Investment companies 
(13 CFR 107.102 (1991)) by the CIT 
Group/Venture Capital, inc. (Applicant) 
650 CIT Drive, Livingston, NJ 07932- 
5795. for a license to operate as a small 
business Investment company (SB1C) 
under the provisions of the Small 
Business Investment Act of 1958. as 
amended, (15 U.S.C. et seq.) and the 
Rules and Regulations promulgated 
thereunder. 

The initial investors and their percent 
of ownership of the Applicant are as 
follows: 


Name 

Percentage of 
ownership 

The CTT Grcup/Equfty Investments. 


Inc (“CHEO___ 

too 

Indirect Ownership 


The CIT Group Holdings. Inc. owns 
100% of CITEI. The Dai-Ichi Kangyo 
Bank Limited and Chemical Banking 
Corporation own 60% and 40%, 
respectively of the stock of the CIT 
Group Holdings, Inc. 

The offices and directors of the CIT 
Croup Venture/Cnpital. Inc. are: 


Name 

Position 

Percentage 

ownership 

Paul J Laud 36 

President and 

00 

Spnngtxook 

Road. Livingston. 
NJ 079612. 

Director 


Colby W Collier. 22 

Vice President 

0.0 

Yarmouth Road 

and 


Chattam 

Township. NJ 
07928. 

Secretary 


Joseph A PoUictna 
93 Summit Drive, 
Manhasset, NY 
11030. 

Director _ 

00 

Joseph M Leone. 
978 Arapaho 

Trail, Franklin 
Lakes, NJ 07417. 

Director _ 

0.0 


The Applicant, a corporation 
organized under the provisions of the 
New Jersey Business Corporation Act. 
Section 14A.*9-5, is duly qualified to do 
business in the State of New Jersey, and 
will begin operations with a 
capitalization of $2,550,000. Initially, the 
applicant will conduct its activities 
solely in New Jersey and will be a 
source of equity capital and long term 
funds for qualified small business 
concerns. The Applicant intends to 
qualify to do business in other states 
when and as needed. 

Matters involved in SBA's 
consideration of the Application include 
the general business reputation and 
character of the proposed owners and 
management and the probability of 
successful operations of the existing 
company under their management, 
including profitability and financial 
soundness in accordance with the Small 
Business Investment Act and the SBA 
Rules and Regulations. 

Notice is further given that any person 
may. not later than 30 days from the 
date of publication of this Notice, submit 
written comments on the proposed SBIC 
to the Associate Administrator for 
Investment Small Business 
Administration, 409 Third Street, SW., 
Washington, DC 20416. 

A copy of the Notice shall be 
published in a newspaper of general 
circulation in the Livingston. New Jersey 
area. 

(Catalog of Federal Domestic Assistance 
Program No. 59.011, Small Business 
Investment Companies) 

Dated: March 24.1992. 

Wayne A. Foren, 

Associate Administrator for Investment 

(FR Doc. 92-7424 Filed 3-3-92; 8:45 am) 

BILLING COO€ •025-01-* 


DEPARTMENT OF STATE 

l Public Notice 1597] 

Advisory Committee on International 
Communications and Information 
Policy; Subcommittee on Industrialized 
Country Policy. Meeting 

The Department of State announces 
that the Subcommittee on Industrialized 
Country Policy of the Committee on 
International Communications and 
Information Policy will hold an open 
meeting on Wednesday. April 15,1992, 
from 10 a.m. to 12 noon in room 6909, 
Department of State. 2201 “C" Street, 
NW., Washington, DC 20520. 

At the meeting, there will be a report 
from the U.S. Delegation to the 
Committee for Information, Computer 
and Communications Policy (ICCP) of 
the Organization for Economic 
Cooperation and Development (OECD) 
on issues currently before the ICCP and 
its various working parties and experts 
groups, highlighting the OECD Special 
Session on Information Technology that 
will take place in October, 1992. Also, 
ideas will be solicited on encouraging 
Increased private sector participation in 
the Subcommittee. 

Ms. Cathy Slesinger and Mr. Kenneth 
Leeson, co-chairs of the Subcommittee, 
will chair the meeting. Mr. Richard C. 
Beaird, Deputy U.S. Coordinator and 
Deputy Director, Bureau of International 
Communications and Information 
Policy. U.S. Department of State, and 
Chairman of the ICCP, will participate in 
the meeting. 

Members of the general public may 
attend the meeting and join in the 
discussion, subject to the instructions of 
the co-chairs. Admittance of public 
members will be limited to seating 
available. In that regard, entrance to the 
Department of State building is 
controlled and individual passes are 
required for each attendee. Entry will be 
facilitated if arrangements are made in 
advance of the meeting. 

Prior to the meeting, persons who plan 
to attend should so advise the office of 
Mr. Timothy C Finton, Department of 
State. Washington, DC; telephone (202) 
647-5230. They must provide Mr. Finton 
with their name, title, company name, 
social security number, and date of 
birth. All attendees must use the "C" 
Street entrance to the building. 

Dated: March 25,1992. 

Timothy C. Finton, 

Chairman. U.S. Delegation to the ICCP. 

(FR Doc. 92-7419 Filed 3-31-92: &45 am) 

BILLING COOE 4710-07-* 
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Office of the Secretary 

[Public Notice 1591; Delegation of Authority 
No. 194J 

Delegation of Authority; Section 
2(b)(9) of the Export-Import Bank Act 

By virtue of the authority vested in me 
as Secretary of State, including the 
authority of section 4 of the Act of May 
26.1949 (22 U.S.C. 2658), I hereby 
delegate to the Assistant Secretary for 
African Affairs the functions vested in 
the Secretary of State by section 2(b)(9) 
of the Export-Import Bank Act of 1945, 
as amended (Pub. L. No. 99-440; 100 
Stat. 1096) and the authority, to the 
extent consistent with law, to redelegate 
such functions and promulgate such 
rules and regulations as may be 
necessary to carry out such functions. 

Notwithstanding this delegation of 
authority, the Secretary of State and the 
Deputy Secretary of State may exercise 
any function delegated or reserved by 
this delegation of authority. 

Any reference in this delegation of 
authority to any act shall be deemed to 
be a reference to such act as amended 
from time to time. 

Dated: March 17.1992. 

James A. Baker, III, 

Secretary of State. 

[FR Doc. 92-7442 Filed 3-31-92; 8:45 ami 

BILLING CODE 4710-10-N 


SUSQUENHANNA RIVER BASIN 
COMMISSION 

Proposed Increase In Interim 
Consumptive Use Fee 

AGENCY: Susquehanna River Basin 
Commission (SRBC). 
action: Notice of public hearings on a 
proposed increase in interim 
consumptive use fee. 

DATES: The public hearings will be held 
on April 30.1992 at 10 a.m. and on May 
14,1992 in conjunction with the 
Commission's regular meeting at 9 a.m. 
that same day. 

ADDRESSES: The April 30th hearing will 
be held in the Pennsylvania Game 
Commission Auditorium, 2001 Elmerton 
Ave., Harrisburg, Pa. The May 14.1992 
hearing will be held at the Holiday Inn, 
1 Holiday Plaza (off Water St., off 
Madision Ave.), Elmira, N.Y. Written 
comments should be submitted to 
Richard A. Cairo, General Counsel/ 
Secretary to the Commission, 1721 N. 
Front St., Harrisburg, Pa. 17102-2391. 
SUPPLEMENTARY INFORMATION: The 
Susquehanna River Basin Commission 
will hold two public hearings to receive 


comments from citizens, government 
agencies, affected project sponsors and 
others on a proposed increase in the 
Commission interim consumptive use 
fee from $.06 per 1,000 gallons of water 
consumed to $.14 per 1.000 gallons of 
water consumed. 

The Commission has been charging 
this interim fee for certain permitted 
consumptive use projects which have 
not yet arranged to provide consumptive 
use make-up water or limit consumption 
to 20,000 gpd during periods of low flow 
as required under Regulation 18 CFR 
803.61. The Commission reserved the 
right to increase this fee in the docket 
decisions approving these projects. 

The Commission believes that it is 
necessary to adjust the rate of charge in 
order to more accurately reflect the 
costs of providing make-up from existing 
storage facilities such as the 
Cowanesque Project and from 
prospective storage facilities such as the 
Curwensville Project. In addition, the 
Commission feels that an increase is 
needed to motivate permitted 
consumptive users to provide make-up 
water during periods of low flow, thus 
better fulfilling the regulatory objectives 
of the consumptive use regulation. These 
objectives include stream quality 
control, protection of fisheries, dilution 
and abatement of pollution and the 
protection of the Chesapeake Bay. 

Commentators please note: This 
action is not related to the commission’s 
recently adopted project review fee 
schedule. This action relates only to 
those project sponsors who have 
received or will receive interim approval 
to pay monetary compensation to the 
Commission in lieu of providing make¬ 
up water or limiting their consumption. 
The increase would be applied only to 
those existing payors whose docket 
approvals specifically reserved the right 
to increase the interim payment fee and 
to all prospective payors. 

The hearing will be informal in nature. 
Interested parties are invited to attend 
the hearing and to participate by making 
oral or written statements presenting 
their data, views and comments on the 
proposed action. Those wishing to 
personally appear to present their views 
are urged to notify the Commission in 
advance that they desire to do so. 
However, any person who wishes to be 
heard will be given the opportunity to be 
heard whether or not they have given 
such notice. After the hearings, the 
Commission will decide whether to 
adopt the action as proposed or in 
modified form. 

The Commission has prepared a 
detailed staff report explaining the 
purpose of this action and listing the 
reasons for selecting the proposed 


alternative of $.14 per 1,000 gallons 
consumed. This report is available upon 
request to Richard A. Cairo. General 
Counsel, at the Commission’s address or 
at(717) 238-0423. 

Written comments should also be 
submitted to Mr. Cairo. The comment 
period will close upon adjournment of 
the second hearing and therefore all 
written comments should be submitted 
as early as possible. 

Authority: Susquehanna River Basin 
Compact, 84 Stat. 1509 et seq. 

Dated: March 23,1992. 

Paul O. Swartz, 

Executive Director. 

|FR Doc. 92-7441 Filed 3-31-92; 8:45 am| 

BILLING CODE 7040-01-M 


TENNESSEE VALLEY AUTHORITY 

Acid Rain Program Designated 
Representative 

agency: Tennessee Valley Authority. 
action: Notice. 

SUMMARY: TVA is announcing the 
selection of a "designated 
representative” and "alternate 
designated representative” to serve as 
the agency’s point of contact with the 
U.S. Environmental Protection Agency 
and States on acid rain program matters. 

FOR FURTHER INFORMATION CONTACT: 

Jerry L Golden, Manager, Clean Air 
Program, 2C Missionary Ridge Place, 
1101 Market Street, Chattanooga, 
Tennessee 37402-2801; (615) 751-6779. 

SUPPLEMENTARY INFORMATION: Under 
title IV of the Clean Air Act 
Amendments, sec. 402, Public Law 101- 
549.104 Stat. 2588, affected utility units 
are authorized to act through a 
"designated representative" (DR— and 
"alternate designated representative” 
(ADR) in the conduct of SO 2 allowance 
and acid rain permitting activities. On 
February 19.1992, at a public meeting, 
the TVA Board of Directors selected 
TVA's Senior Vice President, Fossil and 
Hydro Power, J.W. Dickey, to be TVA’s 
DR for its affected utility units, and 
TVA’s Vice President, Fossil and Hydro 
Projects, W. M. Bivens, to be TVA’s 
ADR who will act when the DR is 
unavailable. TVA’s affected utility units 
are those at its Allen, Bull Run, 
Cumberland, Gallatin. John Sevier, 
Johnsonville, Kingston, and W r atts Bar 
fossil plants in Tennessee; Colbert and 
Widows Creek fossil plants in Alabama; 
and Paradise and Shawnee fossil plants 
in Kentucky. 
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Dated: March 6.1992. 

Edward S. Christenbury, 

General Counsel and Secretary. 

[FR Doc. 92-0157 Filed 3-31-92; 8:45 amj 
BILLING CODE 8120-02-M 


Information Collection under Review 
by the Office of Management and 
Budget (OMB) 

agency: Tennessee Valley Authority. 
action: Information collection under 
review by the Office of Management 
and Budget (OMB), Paperwork 
Reduction Act of 1980. as amended by 
Public Law 99-591. 


summary: The Tennessee Valley 
Authority (TVA) has sent to OMB the 
following proposal for the collection of 
information under the provisions of the 
Paperwork Reduction Act of 1980 (44 
U.S.C. chapter 35), as amended by 
Public Law 99-591. 

Requests for information, including 
copies of the information collection 
proposed and supporting 
documentation, should be directed to 
the Agency Clearance Officer whose 
name, address, and telephone number 
appear below. Questions or comments 
should be made within 30 days directly 
to the Agency Clearance Officer and 
also to the Desk Officer for the 
Tennessee Valley Authority, Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, 
Washington. DC 20503; telephone (202) 
395-3084. 

Agency Clearance Officer: Mark R. 
Winter, Tennessee Valley Authority, 
1101 Market Street (MR 2F), 
Chattanooga. TN 37402-2801; (615) 751- 
2523. 

Type of Request : Regular submission. 
Title of Information Collection: 1992 
Interim Residential Survey: Customers 
of Municipal and Cooperative 
Distributors of TV A Power. 

Frequency of Use: On occasion. 

Type of Affected Public: Individuals 
or households. 

Small Businesses or Organizations 
Affected: No. 

^ Federal Budget Functional Category 

Estimated Number of Annual 
Responses: 3000. 

Estimated Total Annual Burden 
Hours: 999. 

Estimated Average Burden Hours Per 
Response: 333. 

Need For and Use of Information: The 
1992 Interim Residential Survey will 
provide information on how the 
residential customers served by the 
municipal and cooperative distributors 
°f TV A power use electricity. This 


information is required for load 
forecasting and program planning by 
several different organizations within 
TVA. 

Louis S. Grande, 

Vice President. Information Services, Senior 
Agency Official. 

JFR Doc. 92-7439 Filed 3-31-92; 8:45 am) 

BILUNG CODE 8120-08-M 


DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

Noise Exposure Map Notice; Receipt 
of Noise Compatabllity Program and 
Request for Review, Worcester 
Municipal Airport Worcester, MA 

agency: Federal Aviation 
Administration, DOT. 
action: Notice. 

summary: The Federal Aviation 
Administration (FAA) announces its 
determination that the noise exposure 
map for Worcester Municipal Airport, as 
submitted by the Worcester 
(Massachusetts) Airport Commission 
under the provisions of title I of the 
Aviation Safety and Noise Abatement 
Act of 1979 (Pub. L. 96-193) and 14 CFR 
part 150. is in compliance with 
applicable requirements. The FAA also 
announces that it is reviewing a 
proposed noise compatibility program 
that w r as submitted for Wrocester 
Municipal Airport under part 150 in 
conjunction with the noise exposure 
map, and that this program will be 
approved or disapproved on or before 
September 14,1992. 

EFFECTIVE date: The effective date of 
the FAA’s determination on the noise 
exposure map and of the start of its 
review of the associated noise 
compatibility program is March 18,1992. 
The public comment period ends on 
May 15,1992. 

FOR FURTHER INFORMATION CONTACT: 

John C. Silva, Federal Aviation 
Administration, New England Region, 
Airports Division, ANE-602,12 New 
England Executive Park, Burlington, 
Massachusetts 01803-5299. 

Comments of the proposed noise 
compatibility program should also be 
submitted to the above office. 
SUPPLEMENTARY INFORMATION: This 
notice announces that the FAA finds 
that the noise exposure map submitted 
for Worcester Municipal Airport is in 
compliance with applicable 
requirements of part 150, effective 
March 18,1992. Further, FAA is 
reviewing a proposed noise 
compatibility program for that airport 
which will be approved or disapproved 


on or before September 14,1992. This 
notice also announces the availability of 
this program for public review and 
comment. 

Under section 103 of title I of the 
Aviation Safety and Noise Abatement 
Act of 1979 (hereinafter referred to as 
“the Act"), an airport operator may 
submit to the FAA a noise exposure map 
which meets applicable regulations and 
which depicts noncompatible land uses 
as of the date of submission of such 
map, a description of projected aircraft 
operations, and the ways in which such 
operations will affect such map. The Act 
requires such map to be developed in 
consultation with interested and 
affected parties in the local community, 
government agencies, and persons using 
the airport. An airport operator who has 
submitted a noise exposure map that is 
found by FAA to be in compliance with 
the requirements of Federal Aviation 
Regulation (FAR) part 150, promulgated 
pursuant to title I of the Act, may submit 
a noise compatibility program for FAA 
approval which sets forth the measures 
the operator has taken, or proposes, for 
the introduction of additional 
noncompatible uses. 

The Worcester Airport Commission 
submitted to the FAA on February 24, 
1992, a noise exposure map, 
descriptions, and other documentation 
which were produced during the Airport 
Noise Compatibility Planning (part 150) 
study at Worcester Municipal Airport 
from November 1989 to February 1992. It 
was requested that the FAA review this 
material as the noise exposure map, as 
described in section 103(a)(1) of the Act, 
and that the noise mitigation measures, 
to be implemented jointly by the airport 
and surrounding communities, be 
approved as a noise compatibility 
program under section 104(b) of the Act. 

The FAA has completed its review of 
the noise exposure map and related 
descriptions submitted by Worcester 
Municipal Airport. The specific map 
under consideration was “Figure 1.1, 

Noise Exposure Map," along with the 
supporting documentation in the Noise 
Exposure Map Volume of the part 150 
study. The FAA has determined that the 
map for Worcester Municipal Airport is 
in compliance with applicable 
requirements. This determination is 
effective on March 18,1992. FAA’s 
determination on an airport operator’s 
noise exposure map is limited to a 
finding that the map was developed in 
accordance with the procedures 
contained in appendix A of FAR part 
150. Such determination does not 
constitute approval of the applicant’s 
data, information or plans, or a 
commitment to approve a noise 
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compatibility program or to fund the 
implementation of that program. If 
questions arise concerning the precise 
relationship of specific properties to 
noise exposure contours depicted on a 
noise exposure map submitted under 
section 103 of the Act. it should be noted 
that the FAA is not involved in any way 
in determining the relative locations of 
specific properties with regard to the 
depicted noise contours, or in 
interpreting the noise exposure map to 
resolve questions concerning, for 
example, which properties should be 
covered by the provisions of section 107 
of the Act. These functions are 
inseparable from the ultimate land use 
control and planning responsibilities of 
local government. These local 
responsibilities are not changed in any 
way under part 150 or through FAA's 
review of a noise exposure map. 
Therefore, the responsibility for the 
detailed overlaying of noise exposure 
contours onto the map depicting 
properties on the surface rests 
exclusively with the airport operator 
which submitted the map, or with those 
public agencies and planning agencies 
with which consultation is required 
under Section 103 of the Act. The FAA 
has relied on the certification by the 
airport operator, under § 150.21 or FAR 
part 150, that the statutorily required 
consultation has been accomplished. 

The FAA has formally received the 
noise compatibility program for 
Worcester Municipal Airport, also 
effective on March 18.1992. Preliminary 
review of the submitted material 
indicates that it conforms to the 
requirements for the submittal of noise 
compatibility programs, but that further 
review will be necessary prior to 
approval or disapproval of the program. 
The formal review period, limited by 
law to a maximum of 180 days, will be 
completed on or before September 14, 
1992. The FAA's detailed evaluation will 
be conducted under the provisions of 14 
CFR part 150, § 150.33. The primary 
considerations in the evaluation process 
are whether the proposed measures may 
reduce the level of aviation safety, 
create an undue burden on interstate or 
foreign commerce, or be reasonably 
consistent with obtaining the goal of 
reducing existing noncompatible land 
uses and preventing the introduction of 
additional noncompatibile land uses. 

Interested persons are invited to 
comment on the proposed program with 
specific reference to these factors. All 
comments, other than those properly 
addressed to local and use authorities, 
will be considered by the FAA to the 
extent practicable. Copies of the noise 
exposure map, the FAA's evaluation of 


the map, and the proposed noise 
compatibility program are available for 
examination at the following locations: 
Worcester Municipal Airport, Airport 
Manager's Office, 375 Airport Drive, 
Worcester, Massachusetts 01602. 
Federal Aviation Administration, New 
England Region, Airports Division, 
ANE-602,12 New England Executive 
Park, Burlington, Massachusetts 
01803-5299. 

Questions may be directed to the 
individual named above under the 
heading: FOR FURTHER INFORMATION 
CONTACT. 

Issued in Burlington, Massachusetts on 
March 18,1992. 

Vincent A. Scarano, 

Manager, Airports Division, New England 
Region. 

[FR Doc. 92-7436 Filed 3-31-92; 8:45 amj 

BILLiNO COOC 4S10-13-N 


Noise Exposure Map Notice; Receipt 
of Noise Compatibility Program and 
Request for Review Valley 
International Airport; Harlingen, TX 

agency: Federal Aviation 
Administration, Transportation. 
action: Notice._ 

SUMMARY: The Federal Aviation 
Administration (FAA) announces its 
determination that the noise exposure 
maps submitted by City of Harlingen for 
Valley International Airport under the 
provisions of title I of the Aviation 
Safety and Noise Abatement Act of 1979 
(Pub. L 95-193) and 14 CFR part 150 are 
in compliance with applicable 
requirements. The FAA also announces 
that it is reviewing a proposed noise 
compatibility program that was 
submitted for Valley International 
Airport under part 150 in conjunction 
with the noise exposure map, and that 
this program will be approved or 
disapproved on or before September 14, 
1992. 

effective date: The effective date of 
the FAA's determination on the noise 
exposure maps and of the start of its 
review of the associated noise 
compatibility program is March 18,1992. 
The public comment period ends May 
17.1992. 

FOR FURTHER INFORMATION CONTACT: 

Ben Guttery. Federal Aviation 
Administration, Texas Airport 
Development Office, Fort Worth, Texas, 
76193-0651, 817/624-5509. Comments on 
the proposed noise compatibility 
program should also be submitted to the 
above office. 

SUPPLEMENTARY INFORMATION: This 
notice announces that the FAA finds 


that the noise exposure maps submitted 
for Valley International Airport are in 
compliance with applicable 
requirements of part 150, effective 
March 18,1992. Further. FAA is 
reviewing a proposed noise 
compatibility program for that airport 
which will be approved or disapproved 
on or before September 14,1992. This 
notice also announces the availability of 
this program for public review and 
comment. 

Under section 103 of title I of the 
Aviation Safety and Noise Abatement 
Act of 1979 (hereinafter referred to as 
“the Act'*), an airport operator may 
submit to the FAA noise exposure maps 
which meet applicable regulations and 
which depict noncompatible and uses as 
of the date of submission of such maps, 
a description of projected aircraft 
operations, and the ways in which such 
operations will affect such maps. The 
Act requires such maps to be developed 
in consultation with interested and 
affected parties in the local community, 
government agencies, and persons using 
the airport. 

An airport operator who has 
submitted noise exposure maps that are 
found by FAA to be in compliance with 
the requirements of Federal Aviation 
Regulations (FAR) part 150, promulgated 
pursuant to title I of the Act, may submit 
a noise compatibility program for FAA 
approval which sets forth the measures 
the operator has taken or proposes for 
the reduction of existing noncompatible 
uses and for the prevention of the 
introduction of additional 
noncompatible uses. 

The City of Harlingen submitted to the 
FAA on November 25,1991, noise 
exposure maps, descriptions and other 
documentation which were produced 
during Valley International Airport FAR 
part 150 Noise Exposure and Land Use 
Compatibility Study. It was requested 
that the FAA review this material as the 
noise exposure maps, as described in 
section 103(a)(1) of the Act, and that the 
noise mitigation measures, to be 
implemented jointly by the airport and 
surrounding communities, be approved 
as a noise compatibility program under 
section 104(b) of the Act. 

The FAA has completed its review of 
the noise exposure maps and related 
descriptions submitted by the City of 
Harlingen. The specific maps under 
consideration are identified in the 
submission a9 Figure D2 for existing 
conditions and Figure Gl for the future 
noise exposure conditions. The FAA has 
determined that these maps for Valley 
International Airport are in compliance 
with applicable requirements. This 
determination is effective on March 18, 
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1992. FAA’s determination on an airport 
operator’s noise exposure maps is 
limited to a finding that the maps were 
developed in accordance with the 
procedures contained in appendix A of 
FAR part 150. Such determination does 
not constitute approval of the 
applicant’s data, information or plans, or 
a commitment to approve a noise 
compatibility program or to fund the 
implementation of that program. 

If questions arise concerning the 
precise relationship of specific 
properties to noise exposure contours 
depicted on a noise exposure map 
submitted under section 103 of the Act. 
it should be noted that the FAA is not 
involved in any way in determining the 
relative locations of specific properties 
with regard to the depicted noise 
contours, or in interpreting the noise 
exposure maps to resolve questions 
concerning, for example, which 
properties should be covered by the 
provisions of section 107 of the Act. 

These functions are inseparable from 
the ultimate land use control and 
planning responsibilities of local 
government. These local responsibilities 
are not changed in any way under part 
150 or through FAA’s review of noise 
exposure maps. Therefore, the 
responsibility for the detailed overlaying 
of noise exposure contours onto the map 
depicting properties on the surface rests 
exclusively with the airport operator 
which submitted those maps, or with 
those public agencies and planning 
agencies with which consultation is 
required under section 103 of the Act. 

The FAA has relied on the certification 
by the airport operator, under § 150.21 of 
FAR part 150. that the statutorily 
required consultation has been 
accomplished. 

The FAA has formally received the 
noise compatibility program for Valley 
International Airport, also effective on 
March 18,1992. Preliminary review of 
the submitted material indicates that it 
conforms to the requirements for the 
submittal of noise compatibility 
programs, but that further review will be 
necessary prior to approval or 
disapproval of the program. The formal 
review period, limited by law to a 
maximum of 180 days, will be completed 
on or before September 14,1992. 

The FAA’s detailed evaluation will be 
conducted under the provisions of 14 
CFR part 150. § 150.33. The primary 
considerations in the evaluation process 
are whether the proposed measures may 
reduce the level of aviation safety, 
create an undue burden on interstate or 
foreign commerce, or be reasonably 
consistent with obtaining the goal of 
reducing existing noncompatible land 


uses and preventing the introduction of 
additional noncompatible land uses. 

Interested persons are invited to 
comment on the proposed program with 
specific reference to these factors. All 
comments, other than those properly 
addressed to local land use authorities, 
will be considered by the FAA to the 
extent practicable. Copies of the noise 
exposure maps, the FAA’s evaluation of 
the maps, and the proposed noise 
compatibility program are available for 
examination at the following locations: 

Federal Aviation Administration. 800 
Independence Avenue, SW.. room 617, 
Washington. DC 20591. 

Federal Aviation Administration. Airports 
Division. Southwest Region. Texas Airport 
Development Office, Fort Worth. Texas. 
76193-0651. 

Valley International Airport. Airport 
Terminal Building, Harlingen, Texas 78550. 

Questions may be directed to the 
individual named above under the 
heading, for further information 

CONTACT. 

Issued in Southwest Region, March 18. 

1992. 

George D. Conley, 

Manager. Texas Airport Development Office . 
[FR Doc. 92-7437 Filed 3-31-92; 8:45 am) 

BILLING COO€ 4910-1*-* 


[Summary Notice No. PE-92-11] 

Petitions for Exemption: Summary of 
Petitions Received; Dispositions of 
Petitions Issued 

agency: Federal Aviation 
Administration (FAA), DOT. 
action: Notice of petitions for 
exemption received and of dispositions 
of prior petitions. 

summary: Pursuant to FAA’s 
rulemaking provisions governing the 
application, processing, and disposition 
of petitions for exemption (14 CFR part 
11), this notice contains a summary of 
certain petitions seeking relief from 
specified requirements of the Federal 
Aviation Regulations (14 CFR chapter I), 
dispositions of certain petitions 
previously received, and corrections. 
The purpose of this notice is to improve 
the public's awareness of, and 
participation in, this aspect of FAA’s 
regulatory activities. Neither publication 
of this notice nor the inclusion or 
omission of information in the summary 
is intended to affect the legal status of 
any petition or its final disposition. 
DATES: Comments on petitions received 
must identify the petition docket number 
involved and must be received on or 
before April 21.1992. 


address: Send comments on any 
petition in triplicate to: Federal Aviation 
Administration, Office of the Chief 
Counsel, Attn: Rule Docket (ACC-10), 

Petition Docket No __ 800 

Independence Avenue, SW., 
Washington, DC 20591. 

The petition, any comments received, 
and a copy of any final disposition are 
filed in the assigned regulatory docket 
and are available for examination in the 
Rules Docket (AGC-10), room 915G. 

FAA Headquarters Building (FOB 10A), 
800 Independence Avenue, SW., 
Washington. DC 20591; telephone (202) 
267-3132. 

FOR FURTHER INFORMATION CONTACT: 

Mr. C. Nick Spithas, Office of 
Rulemaking (ARM-1), Federal Aviation 
Administration, 800 Independence 
Avenue. SW.. Washington, DC 20591; 
telephone (202) 267-9683. 

This notice is published pursuant to 
paragraphs (c). (e). and (g) of § 11.27 of 
part 11 of the Federal Aviation 
Regulations (14 CFR part-ll). 

Issued in Washington. DC. on March 28. 
1992. 

Denise D. Castaldo, 

Manager. Program Management Staff. 

Correction 

The Federal Aviation Administration 
published in the Federal Register (57 FR 
5036, February-11,1992; FR Doc. 92- 
3171) a summary of a petition of Alaska 
Airlines to extend Exemption No. 3850C 
which allows Alaska Airlines to carry 
and operate oxygen storage and 
dispensing equipment for medical use by 
patients requiring emergency medical 
attention and being carried as 
passengers when the equipment is 
furnished and maintained by hospitals 
within Alaska. Alaska Airlines requests 
that the Federal Register publication be 
corrected. 

A corrected summary follows: 

Docket No.: 21605. 

Petitioner: Alaska Airlines. 

Sections of the FAR Affected: 14 CFR 
121 574(a)(1) and (3). 

Description of Relief Sought: To 
extend and amend Exemption No. 3850C 
from §§ 121.574(a) (1) and (3) of the 
Federal Aviation Regulations (FAR). 

This exemption, if granted, would allow 
Alaska Airlines to carry and operate 
oxygen storage and dispensing 
equipment for medical use by patients 
requiring emergency or continuing 
medical attention and being carried as 
passengers when the equipment is 
furnished and maintained by the 
hospital treating the patient. 

(FR Doc. 92-7438 Filed 3-31-92; 8:45 am) 

BILLING COOE 4910-1*-* 
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Sunshine Act Meetings 


Federal Register 

Vol. 57, No. 83 
Wednesday, April 1. 1992 


This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “Government in the Sunshine 
Act” (Pub. L 94-409) 5 U.S.C. 552b(e)(3). 


DEPARTMENT OF ENERGY 
FEDERAL ENERGY REGULATORY 
COMMISSION 

“FEDERAL REGISTER” CITATION OF 
PREVIOUS ANNOUNCEMENT: March 24. 
1992, 57 FR 10217. 

PREVIOUSLY ANNOUNCED TIME AND DATE 
OF MEETING: March 25,1992,10:00 a.m. 
CHANGE IN THE MEETING: The following 
Docket Number have been added to 
Items CAG-10 and CAG-25 on the 
Agenda schedule for March 25,1992: 

Item No.. Docket No., and Company 

CAG—10—RPl—51—000, CNG Transmission 
Corporation 

CAG-25—RP91-203-000, Tennessee Gas 
Pipeline Company 
Lois D. Cashel], 

Secretary, 

[FR Doc. 92-7528 Filed 3-3CF-92; 8:54 am] 

BILLING CODE 6717-02-M 


LEGAL SERVICES CORPORATION BOARD 
OF DIRECTORS 

Provision for the Delivery of Legal 
Services Committee Meeting Changes 

“FEDERAL REGISTER” CITATION OF 
PREVIOUS ANNOUNCEMENT: March 23. 
1992; 57 FR 10060. 

PREVIOUSLY ANNOUNCED TIME AND DATE 
OF MEETING: April 5,1992, scheduled to 
commence at 12:30 p.m. 

PREVIOUSLY ANNOUNCED LOCATION OF 
MEETING: The Hilton Palacio Del Rio 


Hotel, 200 South Alamo. The La 
Condesa Room. San Antonio. Texas 
78205. 

CHANGES IN THE MEETING: 

TIME AND DATE: The meeting is now 
scheduled to commence at 1:30 p.m. on 
April 5.1992. 

PLACE: The Hilton Palacio Del Rio Hotel, 
200 South Alamo, The La Condesa 
Room, San Antonio, Texas 78205, (512) 
222-1400. 

STATUS of MEETING: Open. 

MATTERS TO BE CONSIDERED: 

1. Approval of Agenda. 

2. Approval of March 8,1992 Meeting 
Minutes. 

3. Consideration of Procedures for 
Proposals for Corporation Grants. 

4. Consideration of Vehicles Through 
Which the Corporation Could Assisi LSC- 
Funded Grantees To Recruit and Retain Staff 
Attorneys. 

5. Consideration of the Corporation Policy 
Governing Interstate Subgrants. 

CONTACT PERSON FOR INFORMATION: 

Patricia Batie, Executive Office, (202) 
863-1839. 

Date Issued: March 30.1992. 

Patricia D. Batie, 

Corporate Secretary. 

[FR Doc. 92-7655 Filed 3-30-92; 3:05 pm] 

BILLING COOE 7050-01-M 


LEGAL SERVICES CORPORATION BOARD 
OF DIRECTORS 

Reauthorization Committee Meeting 
Changes 

“FEDERAL REGISTER” CITATION OF 

previous announcement: March 16. 
1992, 57 FR 9153. 


previously announced time and date 
of MEETING: April 5,1992, scheduled to 
commence at 2:00 p.m. 

PREVIOUSLY ANNOUNCED LOCATION OF 
meeting: The Hilton Palacio Del Rio 
Hotel, 200 South Alamo, The La 
Condesa Room. San Antonio, Texas 
78205. 

changes in the meeting: 

time: The meeting will commence at 3:00 

p.m. on April 5,1992. 

place: The Hilton Palacio Del Rio Hotel, 

200 South Alamo, The La Condesa 

Room, 22nd Floor, San Antonio, Texas 

78205. (512) 222-1400. 

status of meeting: Open. 

MATTERS TO BE CONSIDERED: 

1. Approval of Agenda. 

2. Approval of Minutes of February 17,1992 
Meeting. 

3. Public Comment Regarding Inspector 
General's February 17.1992 Comments On 
Proposed Reauthorization Legislation for the 
Corporation. 

4. Staff Comment Regarding Proposed 
Reauthorization Legislation for the 
Corporation. 

5. Consideration of Comments of the 
Inspector General Regarding Proposed 
Reauthorization Legislation for the 
Corporation. 

6. Consideration of Proposed 
Reauthorization Legislation for the Legal 
Services Corporation. 

CONTACT PERSON FOR INFORMATION: 

Patricia Batie (202) 863-1839. 

Date Issued: March 30.1992. 

Patricia D. Batie, 

Corporate Secretary. 

[FR Doc. 92-7656 Filed 3-30-92; 3.05 pm] 
BILLING COOE 7050-01-N 






















Corrections 


This section of the FEDERAL REGISTER 
contains editorial corrections of previously 
published Presidential, Rule, Proposed 
Rule, and Notice documents. These 
corrections are prepared by the Office of 
the Federal Register. Agency prepared 
corrections are issued as signed 
documents and appear in the appropnate 
document categories elsewhere in the 
issue. 


DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Part 646 

[Docket No. 911063-2008] 

RIN 0S48-AD57 

Snapper-Grouper Fishery of the South 
Atlantic 

Correction 

In rule document 92-5145 beginning on 
page 7886 in the issue of Thursday, 
March 5,1992, make the following 
corrections: 

§ 646.4 [Corrected] 

1. On page 7888, in the second column, 
in § 646.4(a)(l)(iii), in the eighth line, 
‘‘submitted" was misspelled. 

2. On page 7889, in the second column, 
in § 646.4, the first paragraph 
designation "(f)" should read "(d)". 

$ 646.10 l Corrected ] 

3. On page 7891, in the second column, 
in § 646.10(a)(2). in the fourth line after 
"on" insert "a". 

BILLING COO€ 1505-01-0 


FEDERAL ELECTION COMMISSION 
[Notice 1992-4] 

11 CFR Part 106 

Allocation of Federal and Non-Federal 
Expenses 

Correction 

In rule document 92-5778 beginning on 
page 8990, in the issue of Friday, March 
13,1992, make the following corrections: 


§ 106.5 [Corrected] 

1. On page 8993, in the first column, in 
§ 106.5(f), in the first line " methods " 
should read " method ’ and in the second 
column, in § 106.5(f)(1), in the fifth line, 
"methods" should read "method". 

BILLING CODE 1505-01-0 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

[Docket No. 92M-0078) 

Advanced Interventional Systems, Inc.; 
Premarket Approval of the AIS 
Excimer Laser Angioplasty System 

Correction 

in notice document 92-6029. beginning 
on page 9126, in the issue of Monday, 
March 16,1992, make the following 
correction: 

On page 9126, in the second column, 
under for further information 
contact:, in the last line, "220850" 
should read "20850". 

BILLING CODE 1505-01-0 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

[Docket No. 92N-0110] 

Drug Export Neupogen* Recombinant 
Methionyl Human Granulocyte Colony 
Stimulating Factor (R-Methug-CSF) 

Correction 

In notice document 92-5439 beginning 
on page 8340 in the issue of Monday, 
March 9,1992, make the following 
corrections: 

On page 8340, in the 3d column, under 
SUPPLEMENTARY INFORMATION:, in the 

30th and 34th lines, "Actor" should read 
"Factor" each time it appears. 

BILLING CODE 1505-01-D 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

[ Docket No. 91N-0291 ] 

Order for Transitional Class III 
Devices; Submission of Safety and 
Effectiveness Information Under 
Section 520(I)(5)(A) of the Federal 
Food, Drug, and Cosmetic Act; 
Correction 

Correction 

In notice document 92-5905 appearing 
on page 8881 in the issue of Friday, 
March 13,1992, make the following 
correction: 

In the second column, in the fourth 
line of the heading, "Section 
520(1)(5)(A)" should read 
"Section(l)(5)(A)’\ 

BILUNG CODE 1605-01-0 


% 

DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

I ID-921-02-4143-13; IDI-204211 

Revision of the Schmid Ridge Known 
Leasing Area (Phosphate); ID 

Correction 

In notice document 92-4348. appearing 
on page 6617. in the issue of 
Wednesday. February 26.1992, in the 
third column, in the First land 
description, in Sec. 17, "NE'ASWy,;" 
should read "NEV4SEV4;". 

BILLING CODE 1505 01-0 


DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 
14 CFR Part 39 

(Docket No. 91-NM-263-AD; Amendment 39- 
SI 77; AD 92-04-061 

Airworthiness Directives; Airbus Model 
A320 Series Airplanes 

Correction 

In rule document 92-3904 beginning on 
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page 6068 in the issue of Thursday, 
February 20,1992, make the following 
correction: 

§39.13 lCorrected! 

On page 6070, in the first column, in 
§ 39.13(f), in the second line, “March 20, 
1992.” should read “March 6.1992.“ 


BILLING CODE 1505-01-0 
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Office of 
Management and 
Budget 


Budget Rescissions and Deferrals; Notice 
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OFFICE OF MANAGEMENT AND 
DUDGET 

Budget Rescissions and Deferrals 

To the Congress of the United States: 

In accordance with the Congressional 
Budget and Impoundment Control Act of 
1974,1 herewith report 30 rescission 
proposals, totaling $2.1 billion in 
budgetary resources. 

The proposed rescissions affect the 
Departments of Commerce, Defense, 
Health and Human Services, Housing 
and Urban Development, the Interior, 
and Transportation. The details of these 
rescission proposals are contained in 
the attached report. 

George Bush, 

The White House, 

March 10. 1992. 

BILLING CODE 3f1CW)1-M 
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CONTENTS OF SPECIAL MESSAGE 
(in thousands of dollars) 


RESCISSION 

NO. 


ITEM 


BUDGET 

AUTHORITY 


Department of Commerce: 

National Telecommunications and 
Information Administration: 

Public telecommunications facilities. 

R92-2 planning and construction..... 21.425 

Department of Defense: 

Operation and maintenance: 

R92-3 Operation and maintenance. Army... 92,850 

R92—4 Operation and maintenance. Navy. 104,650 

R92-5 Operation and maintenance, Marine Corps. 22,000 

R92-6 Operation and maintenance. Air Force. 4,500 

Operation and maintenance, Defense 

R92-7 Agencies. 20,200 

Procurement 

Procurement of weapons and tracked combat 

R92-9 vehicles, Army. 110,000 

R92-10 Procurement of ammunition. Army... 1,000 

R92-11 Aircraft procurement, Navy. 262,000 

R92-12 Weapons procurement. Navy. 13,200 

R92-13 Shipbuilding and conversion. Navy. 238.100 

R92-14 Other procurement. Navy. 41,300 

R92-15 Procurement, Marine Corps. 40,200 

R92-16 Procurement. Defense Agencies. 154,800 

Research, Development, Test, and Evaluation: 

Research, development, test, and evaluation, 

R92-18 Army...... 102,200 

Research, development test, and evaluation. 

R92-19 Navy. 140,600 

Research, development, test, and evaluation, 

R92-20 Air Force.......... 127,100 

Research, development test, and evaluation, 

R92-21 Defense Agencies. 375,900 

Military Construction: 

R92-22 Military construction, Army. 9,050 

R92-23 Military construction. Navy... 17,400 

R92-24 Military construction. Air Force.... 6,000 

R92-25 Military construction, Defense agencies. 48.000 

R92-26 Military construction, Army National Guard. 16,565 

R92-27 Military construction. Air National Guard. 306 

R92-28 Military construction, Army Reserve. 2.749 

R92-29 Military construction, Naval Reserve. 36.000 
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CONTENTS OF SPECIAL MESSAGE 
(in thousands of dollars) 


RESCISSION 

NO. 


ITEM 


BUDGET 

AUTHORITY 


t 


R92-30 


R92-31 

R92-32 


R92-33 


Department of Health and Human Services: 

Health Resources and Services Administration: 

Health resources and services... 25,000 

• •• t 

Department of Housing and Urban Development: 


Housing Programs: 

Flexible subsidy fund.... 25,000 

Department of the Interior: 

Bureau of Indian Affairs: 

Operation of Indian programs. 5,880 

Department of Transportation: 

Federal Railroad Administration: 

Local rail freight assistance. 9.880 





2,073.855 
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SUMMARY OF SPECIAL MESSAGE 
FISCAL YEAR 1992 
(in thousands of dollars) 

' • t. 

RESCISSIONS DEFERRALS 

Fourth special message: 

New items. 2,073,855 - 

Revisions to previous special message.... - - 

Effects of the fourth special message. 2,073,855 - 

Amounts from previous special messages.. 16,700 5,631,120 

*' ! - m - * •:».'* 

• ’ ■ * - - - ^ • 

2,090,555 5,631,120 


Total amount proposed to date in all 
special messages. 
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R92-2 


Department of Commerce 

•ational Telecommunications and Information Administration 
Public telecommunications facilities, 
planning and construction 

Of the funds made available u n de r th i s he ad i ng i n Pub li c Law 

140. $21.42?.0QQ are regsln&ed. 

•• •. 

u ' 1 • • • * O, 

V • 

1 

1 

i V : 


I 


. 
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■ ■ ■■ ■ 


Rescission Proposal No. R92-2 


PROPOSED RESCISSION OF BUDGET AUTHORITY 
Report Pursuant to Section 1012 of P.L. 93-344 


AGENCY: 

Department of Commerce 

New budget authority. $ 22.925.000 

(P.L 102-140) 

Other budgetary resources.. $ 5.295.404 

BUREAU: National Telecommunications 
and Information Administration 

Appropriation title and symbol: 

- * 

Public telecommunications facilities, planning 
and construction 

13X0551 

Total budgetary resources... S 28.220.404 

Amount proposed for 

rescission. S 21.425.000 

OMB identification code: 

13-0551-0-1-503 

Legal authority (in addition to sec. 1012): 

Antideficiency Act 

Other 

Grant program: 

m Yes 0 No 

Type of account or fund: 

1 | Annual 

Multi-year: 

(expiration date) 

DO No-Year 

Type of budget authority: 

[X~| Appropriation 

| | Contract authority 

% 

1 1 Other 


JUSTIFICATION: This appropriation provides grants for planning and construction of non-commercial 
telecommunications facilities. Currently, most grants are made to replace or upgrade existing facilities. 

Approximately 94 percent of the U.S. population receives at least one public television signal, and approximately 86 
percent receives at least one public radio signal. Combined, public television and radio signals reach more than 95 
percent of the U.S. population. This rescission proposal is being requested because the original purpose of the public 
telecommunications program, to extend delivery of public telecommunications services to as many citizens of the 
United States as possible, has largely been completed, and further funding for this program is not needed. 

ESTIMATED EFFECTS: None 

OUTLAY EFFECT: (in thousands of dollars): 


_ 1992 Outlay Estimate _ _ Outlay Changes _ 

Without With 

Rescission Rescission FY 1992 FY1993 FY1994 FY1995 FY1996 FY19 97 


20,949 


18,464 


-2.485 -9,877 -4,478 


-4,585 









































* ‘ «• ' J 




available for a grant to the Airborne a nd Special. 

Museum Foundation; £4.Q<HL POQ was p ad? available for th<? National 
D-Dav Museum Foundation; S2 .000.000 was made available for the 
procurement of intermediate cold-yet weather froots; $?? . m , Q0g 
was made available for t he grant to the Silver Valley . Un i f i ed 
- school D i s t rict. Yen*? , Cal i fcmia; $1Q . 0<M . MQ was ...E_ a de 

available for the grant to the C umberland CoMnty . gchoel frrerfl . 

_ • . . .. . > A « J A y. AAA A/\A ...M _ -kW> {1 A fn 
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R92-3 




|i. 




1 


Department of Defense 
Operation and Maintenance 
Operation and maintenance. Army 


*• -e s> 




Of the funds made availab le under t his heading i n 
172. S9?,m.w<? ere. 


, 999 was i"ad.e 


■ • 



- - 


Fayetteville. Worth C ar olina ;.. £$.8Q Q . QQ0 W*s made ava l lafrl . g -£<2£ 
the refurbishment and moderni satio n at . listing ra il c ard 


» f 


* U s 


faci lities «t Fort Pliey. .. 



i - 

* • ' - 


for the ccndoct oL-ft 




, * ; < 


■« 

. . : • L* h 


' • •_ 3t i/' 4- 


i ; , ...... 

/ . . . - . 

. v in; 

• 

• : . i • ■ • • 

: 

• K * : ■ . •, w . •. 1 . 

a * ’ *. 1 J . ::i . ‘ 






S ! . ' t 


-• 




■ 
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Rescission Proposal No. R92-3 

PROPOSED RESCISSION OF BUDGET AUTHORITY 
Report Pursuant to Section 1012 of P.L 93-344 


AGENCY: 

Department of Defense 

New budget authority. % 17.702.500,000 

BUREAU: 

Operation and Maintenance 

(P.L 102-172) 

Other budgetary resources., t 130.000.000 

Appropriation title and symbol: 

Operation and maintenance, Army 

Total budgetary resources... $ 17.832.500.000 

2122020 

Amount proposed for 

rescission.$ 9?,850.000 

OMB identification code: 

Legal authority (in addition to sec. 1012): 

21-2020-0-1-051 

Antideficiency Act 

Grant program: 

1 1 Yes I X | No 

1 1 Other 

Type of account or fund: 

Type of budget authority: 

m Annual 

fx~1 Appropriation 

Multi-year: 

(expiration date) 

[ I No-Year 

| | Contract authority 

1 1 Other 


JUSTIFICATION: This appropriation provides for expenses necessary for the operation and maintenance of the Army. 
Eight Items totaling $92,850 million are proposed for rescission because the funds exceed program requirements. The 
eight items are: Meals Ready to Eat ($37 million); Ft. Bragg/Irwin Education Demonstration Project ($32 million); 

Ft. Riley Railroad Study ($6.8 million); Monterey Institute of International Studies ($6.8 million); Airborne and Special 
Operations Museum ($4 million); National D-Day Museum ($4 million); Cold Weather Boots ($2 million); and 
Manhattan, Kansas Airport Study ($.25 million). 

ESTIMATED PROGRAM EFFECT: The Army’s ability to accomplish its mission successfully would not be affected by 
this rescission. 

OUTLAY EFFECT: (in thousands of dollars): 

_ 1992 Outlay Estimate _ _ Outlay Changes _ 

Without With 

Rescission Rescission FY 1992 FY1993 FY t994 FY 1995 FY1996 FYt997 

24,299,955 24,225,675 


-74,280 


-13,928 


-2,786 


-1.578 
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R92-4 

. -^ £ * *r*Q 

Department off Deffense 
Operation and Maintenance 
Operation and maintenance. Navy 

• :r 

Of the funds made avail able tinder thl? hiding 111 . Publ i c UV 1 0 ^: 
172 . S104.65 0 . 000 ar? re scinded of which $ 1 .6QQ,9P<? wa? pate 

available for the Museum of S c ience and Industry; and $76 , 000.03 0 
was made available for sh ipyard mode rnizat i on prolect &j—Ih£ 
following prov iso under this heading in Publ i c l<aW - 10?~172 1 6 
repealed: "That funds appro pr i ated or made avai l able I n this Ac t 

shall be obligated and ex pended to restore and ma i ntain . t h e 
facilitie s , activities and personne l l evels . Inc l ud i n g 
specifically the medical fa c ilities, activities and Personne l 
levels, at the Memphis Naval Compl e x. Millington. Tennessee, tO 
the fiscal year 1994 levels . !? !. 



•’***' “ r - : • *?' • 

. • - - *• • . • *' * >-i ;; 7 - - 

* • . * • • : . • . r : . • .» # . • * ; * 

* • , • . * ' * «. , i W $*;. 1 » 

. . V . '•» « ■ :« • . - t ; I • • - V ■ ' .. ~ ♦ t 

r - I .,7* ■ - ' 

*. . ’ * . ’ ■ % y ,'i A ** •** * 

6 • . • • ’ ’ * t \ - r 

* »f %$£ • • f 

• • : C. • * ♦ • .: f - - • •A 




• 




b f 
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Rescission Proposal No. R92-4 

PROPOSED RESCISSION OF BUDGET AUTHORITY 
Report Pursuant to Section 1012 of P.L 93-344 


AGENCY: 

Department of Defense 

New budoet authority. S 21.285X129.000 

BUREAU: 

Operation and Maintenance 

(P.L 102-172) 

Other budgetary resources.. $ ^75.000.000 

Appropriation title and symbol: 

Operation and maintenance. Navy 

1721804 

172/41804 

Total budoetarv resources... $ 21.560.029.000 

Amount proposed for 

rescission.S 104.650.000 

OMB identification code: 

17-1804-0—1-999 

Legal authority (in addition to sec. 1012): 

1 1 Antideficiency Act 

1 1 Other 

Grant program: 

1 1 Yes Q No 

Type of account or fund: 

1 X 1 Annual 

1 X | Multi-vear: Sept. 30.1994 

_ (expiration date) 

1 i No-Year 

Type of budget authority: 

[X] Appropriation 

1 1 Contract authority 

1 1 Other 


JUSTIFICATION: This appropriation provides for expenses necessary for the operation and maintenance of Navy 
programs, activities, ships, aircraft, and other equipment and facilities. The following amounts proposed for rescission 
are in excess of program requirements, unrelated to the Navy's mission, and/or not executable in a time frame 
consistent with future force structure changes: 2.5 Ton Truck Engines and Spares ($20 million); Naval Undersea 
Museum ($1.75 million); Shipyard Modernization ($78 million); Meals Ready to Eat ($0.4 million); U.S.S. Blueback 
Museum ($1.6 million); Fenwick Pier Demonstration Project ($1 million); Greenbank Naval Observatory ($0.9 million); 
and Memphis Naval Complex, Millington, Tennessee ($1 million). 

ESTIMATED PROGRAM EFFECT: The Navy's ability to accomplish its mission successfully would not be affected by 
this rescission. 


OUTLAY EFFECT: (in thousands of dollars): 


1992 Outlay Estimate _ _ Outlay Changes _ 

Without With 

Rescission Rescission FY 1992 FY1993 FY1994 FY1995 FY1996 FY1997 


24,063,442 


23,981,396 -82,046 -18,418 


-2,616 


-1,570 
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Department of Defense 
Operation and Maintenance 
Operation and maintenance. Marine Corps 


Of the funds made availabl e u nder this headin g i n Pttfr ll g Law 10 2 . 
172. S22-000.000 are rescinded . 

i . 

. , ,• . .*..<** sm t I 


t 

.. t-. .1 • ,/ ' 


s. 
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Rescission Proposal No. R92-5 


PROPOSED RESCISSION OF BUDGET AUTHORITY 
Report Pursuant to Section 1012 of P.L. 03-344 


AGENCY: 

Department of Defense 

New budoet authority. S 1.884.456.000 

BUREAU: 

Operation and Maintenance 

(PX. 102-172) 

Other budgetary resources.. $ 40,205,000 

Appropriation title and symbol: 

Operation and maintenance. Marine Corps 

1721106 

Total budoet ary resources... S 1.924.661.000 

Amount proposed for 

rescission.$ 22.000.000 

OMB identification code: 

17-1106-0-1-051 

Legal authority (in addition to sec. 1012): 

1 1 Antideficiency Act 

1 1 Other 

Grant program: 

1 1 Yes (3 No 

Type of account or fund: 

m Annual 

1 1 Multi-year: 

(expiration date) 

1 1 No-Year 

Type of budget authority: 

(x~| Appropriation 

1 1 Contract authority 

1 1 Other 


JUSTIFICATION: This appropriation provides for expenses necessary for the operation and maintenance of Marine 
Corps programs, activities, other equipment, and facilities. The $22 million that is being proposed for rescission for 
Meals Ready to Eat (MRE) is In excess of program requirements. 


ESTIMATED PROGRAM EFFECT: The Marine Corps’ ability to accomplish its mission successfully would not be 
affected by this rescission because adequate MRE inventories are available to support contingency operations. 

OUTLAY EFFECT: (in thousands of dollars): 

1992 Outlay Estimate _ _ Outlay Chanoes _ 

Without With 

Rescission Rescission FY 1992 FY1993 FY1994 FY1995 FY1996 FY1997 

-16,588 -4,180 -682 


2.388304 


2,371,716 


-308 
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R92-6 




Department of Defense 
Operation and Maintenance 
Operation and maintenance, Air Force 


Of the funds made available under this heading in Public Lav 1Q2- 

17-2._S4.50Q,000 are rescinded . 




I 














s. * 



■ ’ 











* . N 



] 


S' !£• • 
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Rescission Proposal No. R92-6 


PROPOSED RESCISSION OF BUDGET AUTHORITY 
Report Pursuant to Section 1012 of P.L 93-344 


AGENCY: 

Department of Defense 

New budget authority. $ 17.560.106,000 

BUREAU: 

Operation and Maintenance 

(P.L 102-172) 

Other budgetary resources.. $ 3.290.000.000 

Appropriation title and symbol: 

Operation and maintenance, Air Force 

. • • * 

Total budgetary resources... $ 20.850.106.000 

* V 1 *. . - 

5723400 

Amount proposed for 

rescission.—..$ 4.500,000 

OMB identification code: 

Legal authority (in addition to sec. 1012): 

57—3400—0—1 —051 

Antideficiency Act 

Grant program: 

1 1 Yes [x] No 

I | Other 

Type of account or fund: 

Type of budget authority: 

j X | Annual 

|~X~1 Appropriation 

Multi-year: 

(expiration date) 

I 1 No-Year 

| | Contract authority 

□ Other 


JUSTIFICATION: This appropriation provides for expenses necessary for the operation and maintenance of Air Force 
programs, activities, aircraft, other equipment, and facilities. The following amounts proposed for rescission are in 
excess of program requirements: Junior ROTC ($2.5 million); Meals Ready To Eat ($2 million). 


ESTIMATED EFFECTS: The Air Force's ability to accomplish Its mission successfully would not be affected b« 
this rescission. 

OUTLAY EFFECT: (in thousands of dollars): 

1992 Outlay Estimate _ _ Outlay Changes _ 

Without With 

Rescission Rescission FY 1992 FY1993 FY1994 FY1995 FY1996 FY1997 

20,775,523 20,772,026 -3,497 -797 -95 -77 - 
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R92-7 


• -'j 


Department of Defense 
Operation and Maintenance 
Operation and maintenance. Defense Agencies 






, i - 


Pf the funds made available under this heading In Pufrllff. 

172, 92Q.2QQ.Q99 ore rsselnsteU ol vhlch SIS.POO.m has mads 
available for the continued Implem entat i on o£ the LggflCV Resource 

and only for use In Imp lementing cooperative 
agreements to Identify, document , and maintain biological 
diversity on military Installatio ns; $$00 ,000 vas made ava il ab le 
for two Post-Traumatic Stress Di s order Treatment Centers,. PM to 
be loca t ed.In t he S t at e of Hawa ii, and one to fre legated .I d 

Greensburq. Pennsylvania, for the p urpose 0 t tr eating m il itary 
personnel, dependents , and other Pers onnel i n post-traumat ic 
stress disorders; and $ 75 0. 000 vas the am ount made avai l ab l e ior 
preparation of an inventor/ of all the real 


■ 


' * l) 1 






* ‘ i . 






property in the state of Hawaii that Is owne d or controlled fry 
the unite d States Department of Defense and i ts component s- 


l 


- y~i‘ 


4 v. 




. . , . ,• • t . . . < * ^ n 4 • 

>- > V * . jtfc. • *u »»(• .1 • 


• , 3 ♦' 


: . ' ■ ‘ 




* : i- : r' . t .** 


l 
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Rescission Proposal No. R92-7 


PROPOSED RESCISSION OF BUDGET AUTHORITY 
Report Pursuant to Section 1012 of P.L 93—344 


AGENCY: 

Department of Defense 

New budget authority. $ 16,436,243.000 

(P.L 102-172) 

Other budgetary resources.. $ 4.833.863.000 

Total budgetary resources... S 21.270.106.000 

BUREAU: 

Operation and Maintenance 

Appropriation title and symbol: 

Operation and maintenance. Defense Agencies 

9720100 

Amount proposed for 

rescission. $ 20,200,000 

OMB identification code: 

97-0100-0-1-051 

Legal authority (in addition to sec. 1012): 

| | Antideficiency Act 

I | Other 

Grant program: 

1 1 Yes [x] No 

Type of account or fund: 

( X | Annual 

Multi-year: 

(expiration date) 

1 1 No-Year 

Type of budget authority: 

rxl Appropriation 

| | Contract authority 

| | Other 


JUSTIFICATION: This appropriation provides for the operation and maintenance of activities and agencies of the 
Department of Defense other than the Military Departments. The following amounts proposed for rescission are in 
excess of program requirements: Engineering and Environmental Studies in Astoria, OR ($800 thousand) and the 
Charleston Harbor Management Plan. Charleston, SC ($500 thousand); Legacy Resource Management Program ($15 
million); two Post Traumatic Stress Disorder Treatment Center Demonstration Projects in Hawaii and Pennsylvania 
($600 thousand); a Physician Assistant Demonstration Initiative and Training Program at Saint Francis College, Loretto, 
PA ($2.5 million); and $800 thousand provided for an inventory of all real property in Hawaii that is owned or controlled 
by the Department. 

ESTIMATED EFFECTS: The ability of the Defense Agencies and field activities to accomplish their missions 
successfully would not be affected by this rescission. 

OUTLAY EFFECT: (in thousands of doJIars): 

1992 Outlay Estimate _ Outlay Changes ____ 

Without With 

Rescission Rescission FY 1992 FY1993 FY1994 FY1995 FY1996 FY1997 

15,796,160 


15,813,734 


-17,574 


- 2,020 


-303 


-222 
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R92-9 


Department of Defense 
Procurement 

Procurement of weapons and tracked combat vehicles. Army 


Of the funds made available u n der this heading i n PwMlg. l ^V 192“ 


172. S110.PQP.PQQ are reminded- 
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Rescission Proposal No. R92-9 


PROPOSED RESCISSION OF BUDGET AUTHORITY 
Report Pursuant to Section 1012 of P.L 03-344 


AGENCY: 

Department of Defense 

New budget authority- $ 1.1(0,810,000 

BUREAU: 

Procurement 

(P.L 102-172) 

Other budgetary resources.. S 99.700:000 

Appropriation title and symbol: 

Procurement of weapons and tracked combat 
vehicles. Army 

212/42033 

Total budgetary resources... $ 1.210.610.000 

Amount proposed for 

rescission ..$ 110.000X)00 

OMB identification code: 

Legal authority (in addition lo sec. 1012): 

21-2033-0-1-051 

1 1 Antideficiency Act 

Grant program: 



1 1 Other 

1 1 Yes [X] No 


Type of account or fund: 

Type of budget authority: 

1 1 Annual 

[Xl Appropriation 

1 X 1 Multi-year. See*. 30.1994 

1 1 Contract authority 

(expiration date) 


1 \ No-Year 

1 1 Other 


JUSTIFICATION: This account funds the procurement of weapons and tracked combat vehicles for the Army. Funding 
was provided lor advance procurement for the Bradley Fighting Vehicle ($50 million) as a contingency In the event 
that the Army should decide that additional procurement of Bradleys was required and affordable. Congress requested 
a fully funded and approved program prior to obligation of these funds. Since the Army does not have a requirement for 
additional vehicles, these funds are proposed for rescission. Sixty million dollars Is proposed for rescission for the Field 
Artillery Ammunition Support Vehicle. The program is not sufficiently developed to start procurement In FY1992. 
Redesign of the vehicle is required prior to Incorporating the Howitzer Improvement Program modifications. The 
redesign effort is funded in the FY 1992 Research, Development, Test, and Evaluation appropriation, and adequate 
funds are Included In the FY 1993 request to support a fully funded program. 

ESTIMATED EFFECTS: The Army's ability to accomplish Its mission successfully would not be affected by this 
rescission proposal. 

OUTLAY EFFECT: (in thousands of dollars): 

_ 1992 Outlay Estimate 

Without With 

Rescission Rescission 

2,615.424 


Outlay Changes 

FY 1992 FY 1993 FY 1994 FY 1995 FY 1996 FY 1997 

-2.200 -45,650 -40,700 -11.550 -5,830 


2,617,624 


-2.970 
































R92-10 


Department of Defense 
Procurement 

Procurement of ammunition. Army 

of the funds made availabl e under this hewing in PvfrliC 1 0 2 — 

172. Si.000.OOP ar e rescinded. 
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Rescission Proposal No. R92-10 


PROPOSED RESCISSION OP BUDGET AUTHORITY 
Report Pursuant to Section 1012 of P.L 93—344 


AGENCY: 

Department of Defense 

New budget authority.- $ 1,369.060,000 

(PL. 102-172) 

Other budgetary resources.. % 7.400.000 

BUREAU: 

Procurement 

Appropriation title and symbol: 

Procurement of ammunition. Army 

212/42034 

Total budgetary resources... $ 1J79.480.000 

■' 

Amount proposed for 

rescission_—$ 1,000.000 

OMB identification code: 

21-2034-0-1-051 

Legal authority (in addition to sec. 1012): 

l 1 Anti deficiency Act 

[ | Other 

: ' • ' . 

’ 

Grant program: 

1 1 Yes [X} No 

Type of account or fund: 

I 1 Annual 

HD Mufti-year Sect. 30.1994 

(expiration date) 

1 1 No-Year 

Type of budget authority: 

■ •• r *' 

fiTl Appropriation 

I 1 Contract authority 

□ Other 


JUSTIFICATION: This appropriation provides for the procurement and modification of ammunition. The $1 million 
appropriated to continue maintenance of the MMX explosive pilot plant at Longhorn Army Ammunition Plant is 
proposed lor rescission. The existing facility at the Holsten Army Ammunition Plant has adequate production capacity 
to satisfy all explosive needs for the foreseeable future. 


ESTIMATED EFFECTS: The Army's ability to accomplish its mission successfully would not be affected by this 
rescission proposal. 


OUTLAY EFFECT: (m thousands of dollars): 


_ 1992 Outlay Estimate 

Without With 

Rescission Rescission 

1,545,157 1,544.750 


Outlay Changes 

FY 1992 FY1993 FY1994 FY 1995 FY 1996_PM 99? 

-407 -57 -396 4-120 -200 -51 


4 
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Rescission Proposal No. R92-11 

PROPOSED RESCISSION OF BUDOET AUTHORITY 
Report Pursuant to Section 1012 of P.L 03-344 


AGENCY: 

Department of Defense 

New budqet authority. $ 6.934,005,000 

BUREAU: 

Procurement 

(P.L 102-172) 

Other budgetary resources.. $ 6.800.000 

Appropriation title and symbol: 

Aircraft procurement, Navy 

172/41506 

Total budgetary resources... $ 6.940.805.000 

Amount proposed for 

rescission....$ 262.000.000 

OMB identification code: 

17-1506-0-1-051 

Legal authority (in addition to sec. 1012): 

1 1 Antideficiency Act 

1 1 Other 

Grant program: 

1 1 Yes [3 No 

Type of account or fund: 

1 1 Annual 

1 X | Multi-year: Sent. 30.1994 

_ (expiration date) 

1 1 No-Year 

Type of budget authority: 

fxl Appropriation 

1 1 Contract authority 

% 

1 1 Other 


JUSTIFICATION: This appropriation provides for the procurement and modification of aircraft, equipment, and spare 
parts. 

The Department has formulated a plan to upgrade the Navy's F - 14A and F-14B aircraft to extend the structural 
life of the airframe and to Install digital aircraft avionics. The Congress added $175 million for F-14 modifications. 
Development of the modification package will be accomplished with $32 million of the $175 million. The remaining 
$143 million is proposed for rescission since the modification package needs to be flight tested and will not be ready 
for production until late in FY1994. 

The Congress added $40 million for AV—8B remanufacture. These funds are proposed for rescission because Section 
122 of the National Defense Authorization Act for Fiscal Years 1992 and 1993 prohibits obligation of funds for AV-8B 
remanufacture. Additionally, the Department has no funds budgeted In FY 1993 or programmed in FY 1994-1997 to 
continue the remanufacture of AV-8B aircraft. 

The Congress added $40 million for the T-45 digital cockpit or for the qualification of an alternate T -45 engine. The 
digital cockpit was fully funded without the additional funds. Qualification of an alternate engine would be premature 
In FY 1992 given the development status of the candidate engines. Since the $40 million Is not required for either the 
cockpit or the engine, It is proposed for rescission. 

The Department had budgeted $39 million for E-2C advance procurement in FY 1992 on the assumption that H would 
be procuring six E-2C aircraft in FY 1993. Because E-2C inventories exceed requirements, the Department no longer 
plans to procure E-2C aircraft In FY 1993. Therefore, FY 1992 advance procurement is no longer required, and the $39 
million Is proposed for rescission. 

ESTIMATED EFFECTS: The Navy's ability to accomplish Its mission successfully would not be affected by this rescission 
proposal. 
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Rescission Proposal No. R92-11 




OUTLAY EFFECT: (in thousands of dollars): 


Without 
Rescission 

8,189,759 


1992 Outlay Estimate 


Outlay Changes. 


With 
Rescission 

6.154 389 


FY 1992 FY1993 FY1994 -FY 1995- FY1996 . _ ,. ^1 . 997 

-35,370 -84.102 -83,054 -34,584 -12,052 -10,742 












A. Citric !• 
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R92-12 


Department of Defense 
Procurement 

Weapons procurement. Navy 




gg - tbs - fa n «as - inaa9 .- g . Yfl ll fll? l 9 anter thls - headlng . In the gaM i v l g l g n 
r.Qther^i g glifi-Pxg.qram g .r In Pufrllg-Law 102-172. $13.200.090 are 


rescinded. 
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Rescission Proposal No. R92-12 


PROPOSED RESCISSION OF BUDGET AUTHORITY 
Report Pursuant to Section 1012 of P.L. 63—344 


AGENCY: 

Department of Defense 

New budget authority. $ 4,554.147.000 

(P.L 102-172) 

Other budgetary resources.. $ 70.000.000 

Total budgetary resources... $ 4,624.147.000 

BUREAU: 

Procurement 

Appropriation title and symbol: 

Weapons procurement. Navy 

172/41507 

Amount proposed lor 

OMB identification code: 

17-1507-0-1-051 

Legal authority (in addition to sec. 1012): 

| | Antideficiency Act 

| | Other 

Grant program: 

1 1 Yes 0 No 

Type of account or fund: 

Annual 

[ X 1 Multi-year: Sept. 30,1994 

(expiration date) 

| | No-Year 

Type of budget authority: 

fxl Appropriation 

Contract authority 

| | Other $ _i. K 


JUSTIFICATION: This appropriation provides for the procurement and modernization of missiles, torpedoes, 
ammunition, and other weapons systems. The following program is proposed for rescission: Weapons Industrial 
Facilities, $13.2 million for construction of buildings to conduct solid propellant research, physical/chemical testing, 
and igniter manufacturing at the Allegheny Ballistics Laboratory. Existing buildings are sufficient to conArct all efforts 
currently budgeted. 

ESTIMATED EFFECTS: The Navy's ability to accomplish Its mission successfully would not be affected by this 
rescission proposal. 


OUTLAY EFFECT: (in thousands of dollars): 


1992 Outlay Estimate 


Without With 

Rescission Rescission 


Outlay Changes 

FY 1992 FY1993 FY1994 FY1995 FY1996 FY199? 


5,434,195 


6.432,915 


-1,280 -4,330 -5,042 -1,320 -594 -462 
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R92-13 


Department of Defense 
Procurement 

Shipbuilding and conversion. Navy 


l 

fit, the twite rna<te available under this heading in the subdivision 
tILCAC l anding cr af . t air c ushion program" in Public Law 102-172, 
£238,100,000 are rescinded . 
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Rescission Proposal No. R92-13 


PROPOSED RESCISSION OF BUDGET AUTHORITY 
Report Pursuant to Section 1012 of P.L 93—344 


AGENCY: 

Department of Defense 

New budget authority. $ 9.155.138,000 

(P.L 102-172) 

Other budgetary resources.. $ 

Total budgetary resources... S 9.155.138.000 

BUREAU: 

Procurement 

Appropriation title and symbol: 

Shipbuilding and conversion, Navy 

172/61611 

Amount proposed for 

rescission.$ 238.100.QQQ 

OMB identification code: 

17-1611-0-1-051 

Legal authority (in addition to sec. 1012): 

22 Antideficiency Act 

I | Other 

Grant program: 

1 1 Yes [x] No 

Type of account or fund: 

1 | Annual 

HT1 Multi-year: SeDt. 30.1996 

(expiration date) 

I | No-Year 

Type of budget authority: 

|~X~1 Appropriation 

I | Contract authority 

| | Other 


JUSTIFICATION: This appropriation provides tor the acquisition of Navy ships and vessels, including government and 
contractor-furnished, long lead-time components. Congress appropriated $504 million for the procurement of 24 
Landing Air Cushioned Craft (LCAC) in FY1992; funding of $265.9 million for only 12 LCAC had been requested. These 
additional craft are not needed to meet the Department’s inventory objective. The craft procured in prior years and the 
twelve originally budgeted will fully support the 2.5 Marine Expeditionary Brigade force level in the Department's 
Base Force plan. 

ESTIMATED EFFECTS: The Navy's ability to accomplish Its mission successfully would not be affected by this rescission 
proposal. 

OUTLAY EFFECT: (in thousands of dollars): 


1992 Outlay Estimate __ Outlay Changes __ 

Without With 

Rescission Rescission FY 1992 FY 1993 FY 1994 FY 1995 FY 1996 FY 1997 


10,452,187 10,440,044 


-12,143 -31,667 -47,620 


-40,477 


-40,477 


-40,477 
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R92-14 


Department of Defense 
Procurement 

Other procurement. Navy 

OX . t hs. fwndp available under this h eading In Public taw 102 

172, S41.300.009 are resclnrtpri. 
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Rescission Proposal No. R92-14 


PROPOSED RESCISSION OF BUDGET AUTHORITY 
Report Pursuant to Section 1012 ol P.L 93—344 


AGENCY: 

Department of Defense 


BUREAU: 

Procurement 


Appropriation title and symbol: 
Other procurement. Navy 
172/41810 


New budget authority. $ 6.423.858.000 

(P.L 102-172) 

Other budgetary resources.. $ 29.000.000 

Total budgetary resources... $ 6.452.858.000 


Amount proposed for 
rescission. 


41.300.000 


OMB identification code: 


Legal authority (in addition to sec. 1012): 


17-1810-0-1-051 


□ 

Antideficiency Act 

Grant program: 


. □ 

Other 

1 1 Yes 

0 

z 

o 


Type of account or fund: 


Type of budget authority: 

| | Annual 


m 

Appropriation 

| X | Multi-year: 

SeDt. 30.1994 

□ 

Contract authority 

| | No-Year 

(expiration date) 

□ 

Other 


JUSTIFICATION: This appropriation provides for the procurement of ship modernization equipment, support equipment, 
and materials not otherwise provided for. 


The $41.3 million proposed for rescission was appropriated for the procurement of various radars, sonars, decoys, and 
other support equipment. Of this amount, $5 million was appropriated for the AN/SQR-18 towed array sonar system to 
complete development and testing. The Department has funded development efforts but has no production 
requirement for this system because the SQR-18 program was originally intended to provide a system for FF-1052 
class ships without a Tactic;* Towed Array Sonar System. Due to the planned reduction in force structure and the 
impending retirement of the majority of the FF-1052 class, there is no longer a production requirement to install this 
system in the fleet. 

Funds were provided for the production of an AN/SSQ-95, an Active Electronic Buoy. The estimated production 
cost per unit. $125,000. precludes consideration of the SSQ-95 as a cost effective, expendable decoy. Production 
start-up costs are estimated at over 60 percent of the appropriated funds. The $12 million provided will not permit 
procurement of a significant military capability and is not required to counter any post-Soviet or third world capability. 
Other Navy systems, such as the Shipboard Cover and Deception System, fill the requirement to meet any potential 
threat. 


Funds were also appropriated for procurement of AN/SP-48E air search radar. This radar is not required at this time, 
and $24.3 million is excess to requirements. No radars were requested in the Department’s FY 1992 budget since 
requirements for high cost ship modification items are phased for installation consistent with ship overhaul schedules 
Based on the current overhaul schedule, no SPS—48E radars need to be procured until FY 1994. 


ESTIMATED EFFECTS: The Navy's ability to accomplish Its mission successfully would not be affected by this 
rescission proposal. 
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Rescission Proposal No. R92-14 


OUTLAY EFFECT: (in thousands of dollars): 

_ 1992 Outlay Estimate _ _ Outlay Changes _ 

Without With 

Rescission Rescission FY 1992 FY 1993 FY1994 FY 1995 _F Y .1 99 6_ FY 1997 

5,486,869 5,482,367 -4,502 -9,086 -15,033 -7,145 -3,221 -1,941 
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. . R92-15 

Department of Defense 

Procurement 

i 

Procurement, Narine Corps 


fi l the funds mad? ava il a b l e under th is h eading In Public Law 102- 
132. $40.200.000 are rescinded. 
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Rescission Proposal No. R92-15 

PROPOSED RESCISSION OF BUDGET AUTHORITY 
Report Pursuant to Section 1012 of P.L 03-344 


AGENCY: 

Department of Defense 

New budget authority. $ 1.079.836.000 

(P.L 102-172) 

Other budgetary resources.. $ 15,000.000 

BUREAU: 

Procurement 

Appropriation title and symbol: 

Procurement, Marine Corps 

172/41109 

Total budgetary resources... S 1.094.836.000 

Amount proposed for 

rescission..S 40.200.000 

OMB identification code: 

Legal authority (in addition to sec. 1012): 

17-1109-0-1-051 

1 1 Antideficiency Act 

Grant program: 



1 1 Other 

1 1 Yes [x] No 

« 

Type of account or fund: 

Type of budget authority: 

I | Annual 

fxl Appropriation 

1 X 1 Multi-year Sew. 30.1994 

Contract authority 

(expiration date) 

% 

1 1 No-Year 

1 1 Other 


JUSTIFICATION: This appropriation provides tor the procurement of missiles, armament, ammunition, military 
equipment, and spare parts. The ADAM-155mm projectile ($40.2 million) is proposed for rescission since ammunition 
currently on hand or on order provides a sufficient inventory level to meet projected force requirements. 

ESTIMATED EFFECTS: The Marine Corps' ability to accomplish its mission successfully would not be affected by 
this rescission proposal. 

OUTLAY EFFECT: (in thousands of dollars): 


Without 
Rescission 

1.146,526 


1992 Outlay Estimate 


With 
Rescission 

1,140215 


Outlay Changes 


FY 1992 FY1993 FY1994 FY1995 FY1996 FY1997 

-6,311 -9.769 -10,653 -8.643 -3.015 -1,608 
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R92-16 


Department of Defense 
Procurement 

Procurement, Defense Agencies 


Of the funds made available under this heading in Public Lav 1Q2= 

172« $154-i8Q.Q«QPQ are rescinded. 
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Rescission Proposal No. 92-16 

PROPOSED RESCISSION OF BUDGET AUTHORITY 
Report Pursuant to Section 1012 of P.L 03-344 


AGENCY: 

Department of Defense 

New budget authority- $ 2.251.826.000 

(P.L 102-172) 

Other budgetary resources.. $ 487.600.000 

BUREAU: 

Procurement 

Appropriation title and symbol: 

Procurement, Defense Agencies 

972/40300 

Total budgetary resources... $ 2.739.426.000 

Amount proposed for 

rescission.$ 154.800,000 

OMB identification code: 

Legal authority (in addition to sec. 1012): 

97-0300-0-1-051 

1 I Antideficiency Act 

Grant program: 



1 1 Other 

1 1 Yes Q No 


Type of account or fund: 

Type of budget authority: 

1 1 Annual 

[~X~| Appropriation 

1 X 1 Mulli-vear: Sept. 30.1994 

1 1 Contract authority 

(expiration date) 

% 

1 1 No-Year 

1 I Other 


JUSTIFICATION: The following Items are proposed for rescission: 

— Higher priority mission requirements win not permit USSOCOM outyear support of the two additional EC-130E 
aircraft modifications. The current inventory is adequate to meet USSOCOM force requirements. Thus. $72.8 
million is excess to FY1992 requirements. 

— The $30 million appropriated to fund the mentor-protege pilot program authorized by Section 831 of the 
National Defense Authorization Act of FY 1991 (P.L 101 -510) is not required. Consistent with the 
Authorization Act, the program was implemented In FY 1991 and funded from within the allowable cost for 
existing contracts. Appropriate guidance has been issued for all future contracts to be awarded. 

— A Supercomputer Modernization plan to coordinate the individual component requirements will result in 
Department-wide plans and priorities. The plan has Just been Initiated; therefore, the Department does not 
currently have a requirement for the $42 million appropriated for the modernization of DoD's supercomputers. 
Any major equipment modernization will undoubtedly be impacted by the results of the government-wide High 
Performance Computer and Communications program under the aegis of the Office of Science and Technology 
Policy. This program was initiated In FY 1991, and the Defense contribution to this effort win be nearly $2.2 
billion. 

— The Defense Logistics Agency's current and planned workload at the Red River Depot does not support the 
$10 million appropriation in this account. In fact, there is no need for more warehouse capacity — DoD is 
cutting the Inventory. 
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Rescission Proposal No. 92 -18 



’ » I i ■ * ' * • ‘ l ' 

ESTIMATED EFFECTS: The DoD's ability to accomplish Its mission successfully would not be affected by this 
rescission proposal. 

OUTLAY EFFECT: 0° thousands of dollars): 

1992 Outlay Estimate _ Outlay Changes _ 

Without With 

Rescission Rescission FY 1992 FY1993 FY1994 FY1995 FY1996 _F Y199 Z 

2,389,249 2,333,521 -55,728 -69,660 -25.542 -1,858 -1,238 - 
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R92-18 


•• • . 

Department of Derent»e 

Research, Development, Test, and Evaluation 
Research, development, test, and evaluation. Array 

, • t 

made availa b le under this heading In Public Law 102- 
1 72 . S 1 02 . 2QQ . QQQ are rescinded; of wh i ch not less than 

3$ . 39Q | QQQ WAS made available for the Vectored Thrust Combat 
A g ili ty Demonstrator f li ght test p rogram and not less than 
SlQ . PPO . QPP wgg available as a grant to the Louisiana State 

Un i versity - for the Neurosc ience center of Excellence . 
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Rescission Proposal No. R92-18 


PROPOSED RESCISSION OF BUDGET AUTHORITY 
Report Pursuant to Section t012 of P.L. 93-344 


AGENCY: 

Department of Defense 

New budget authority. $ 6.553.046.000 

(P.L 102-172) 

Other budgetary resources., t . 

BUREAU: 

Research. Development Test and Evaluation 

Appropriation title and symbol: 

Research, development, test and evaluation. Army 

212/32040 

Total budgetary resources... $ 6.553.046.000 

Amount proposed for 

rescission.$ 102.200,000 

OMB Identification code: 

21-2040-0-1-051 

Legal authority (in addition to sec. 1012): 

I | Antideficiency Act 

1 1 Other 

Grant program: 

0 Yes 0 No 

Type of account or fund: 

| | Annual 

pel Mufti-year: Sent 30.1993 

(expiration date) 

0 No-Year 

Type of budget authority: 

fxl Appropriation 

1 I Contract authority 

1 I Other 


JUSTIFICATION: The following amounts are proposed for rescission as follows: 


Program Terminations : 

Affordable LAMP-H ($8 million). The Army terminated this program based on revised requirements and affordability. 

Over $16 million has been funded for the Initial phases of LAMP-H development. The air cushion technology LAMP- 
H would be larger and more costly than the Marine Corps Landing Craft Air Cushion (currently in production with a unit 
cost exceeding $20 million per craft). LAMP-H is estimated to cost $35 to $40 million per craft and is not 
affordable for regional limited warfare scenarios. 

EXJAM ($7 million). This development program was terminated by the Army In December 1990 because such a capability 
would be more disruptive to U.S. and allied forces than a potential adversary since this system indiscriminately jams 
all communications within active range. 

Excess to Program Requirements : 

Extended Range Multiple Launch Rocket System (MLRS) ($10 million). This funding, added by the Congress, would 
Initiate a new program for MLRS extended range rockets with the stipulation that the Army provide an acquisition and 
funding plan prior to obligated any funds. Initiation of such a program would require substantial development and 
procurement funding which the Department cannot sustain in the outyears. 

Cab over High Mobility Multipurpose Wheeled Vehicle (HMMWV) ($11.6 million). Funding for an evaluation of a ‘cab 
over engine* variant of the HMMWV proposed for rescission because the Army does not have a requirement for such a 
vehichle. 

Vector Thrust Demo ($6.3 million). Funds were added for design of components for Phase 2 efforts. The program will 
not be ready to enter Into Phase 2 until FY1993. consequently, funding of this effort is premature and recommended for 
rescission. 
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Rescission Proposal No. R92-18 


Industrial Preparedness ($11 million), Environmental Quality Technology ($5 million), LSU-Neuroscience Center for 
Excellence ($10 million), Natick-R&D of Biodegradable Packaging ($5.3 million). Earmarked funds for unspecified 
efforts added to the defense program that do not contribute to the defense mission are recommended for rescission. 

Requirements Are Being Met With Less Expensive Alternatives : 

MIPM ($7 million); and AH-64C Mods ($21 million). The SMAW, AT-40 and the current AH-64 modernization 
programs satisfy a significant portion of the requirements which would be met by the more expensive MIPM and AH-64C 
programs. The MIPM end AH-64C efforts sue unaffordable in light of the marginally increased capability and are 
recommended for rescission. 

ESTIMATED EFFECTS: The Army’s ability to successfully accomplish its mission would not be affected by this 
rescission proposal. 


OUTLAY EFFECT: (in thousands of dollars): 


, 1992 Outlay Estimate Outlay Changes 

Without With -- 

Rescission Rescission FY 1992 FY1993 FY1994 FY1995 FY1996 FY1997 


5,924,803 


5,868,593 


-56,210 -34,748 -7,461 


-1.840 -1,533 
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R92-19 


Department of Defense 

Research, Development, Test, and Evaluation 
Research, development, test, and evaluation, Navy 





* .» * • : 
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Pf the funds made available under this heading In ftibllg fcftW.lttfc: 
172. S140.600.000 are rescinded, of which S10.000.00P WflP Blftdfl 
OYflllftblfilgt-tfafe 
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Rescission Proposal No R92-19 

PROPOSED RESCISSION OF BUDGET AUTHORITY 
Report Pursuant to Section 1012 of PX. 93-344 


AGENCY: 

Department of the Defense 

New budget authority. S 6.511.650.000 

(P.L 102-172) 

Other budgetary resources.. $ 175.000 000 

BUREAU: 

Research, Development. Test, and Evaluation 

Appropriation title and symbol: 

Research, development, test, and evaluation. Navy 

r • v • : .. - * 

172/31319 

Total budgetary resources... $ 8.666.650.000 

Amount proposed for 

rescission. .% 140.600.000 

OMB identification code: 

17-1319-0-1-051 

Legal authority (in addition to aec. 1012): 

Antideficiency Acl 

1 1 Other 

Grant program: 

□ Yes [x] No 

Type of account or fund: 

1 1 Annual 

fxl Multi-year: Sept. 30.1993 

(expiration date) 

□ No-Year 

Type of budget authority: 

fxl Appropriation 

1 I Contract authority 

1 1 Other 


JUSTIFICATION: This appropriation provides for basic and applied scientific research, development, test, and evaluation 
- - Including maintenance, rehabilitation, lease, and operation of facilities and equipment. The following amounts are 
proposed for rescission: 

C3 Advanced Technology (St 5 million). The funds to be rescinded are for an advanced video processor, which 
would require significant future investments in development and procurement not currently planned or programmed. 

Advanced Submarine ASW Development ($9 million). FY 1992 funds for the Torpedo Detection, Classification, and 
Localization Acoustic Signal Processor were appropriated to continue development of a system for which $9 million 
was provided in prior years. Prior year funding is more than adequate to cover development requirements, and the 
FY 1992 funding can be rescinded. 

P-3 Modernization. $41.5 million was to have initiated development of a new engine for the P-3C Orion 
Antisubmarine warfare patrol aircraft. Incorporation of new engines into P-3 aircraft will require significant future 
Investments in development and procurement that are not currently planned or programmed. 

Marine Corps Assault Vehicle. $19.1 million was appropriated for further development of the LAV-105 program. 

This program has been terminated. Since the LAV-105 development program is beyond the technology 
demonstration phase, there is little to be gained from continued engineering development of the LAV-105 when there 
Is no intent to procure the vehicle. 

LAMPS MK III ($4.0 million). The appropriated funds can only be spent on an interim solution to the SH-60B ESM, for 
which there is a vigorous ongoing comprehensive development program that will fully address the SH-60B ESM 
deficiencies. The less capable, redundant program is proposed for rescission. 
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Rescission Proposal No. R92-19 


.. ■ . i ■ • 

Submarine Laser Communications ($10 million). Funding was provided only lor Submarine laser Communications. 
Adequate systems exist for submarine communication. Although there is potential for laser satellite communications, 
the development, production and deployment cost of such a system is prohibitive and is not included in the Budget. 

Vkis 9ie funds appropriated are proposed for rescission. 

• 

Industrial Preparedness ($42 milUon). Increases to the Industrial Preparedness cannot be used effectively 
because of an absence of advance planning, clear program requirements, and/or outyear funding. 

t ) 

ESTIMATED EFFECTS: The Navy's ability To successfully accomplish Its mission would not be effected by this 
rescission propose! 

OUTLAY EFFECT: (in thousands of dollar*): 


Without 

Rescission 

•041623 


<992 Outlay Estimate 


With 
Rescission 

7.964.293 


Outlay Changes 


1Y1992 FY1993 FY1994 FY 1995 FV1996 FY <997 

-77.330 —46.960 -10.967 -1.B28 - 2.390 - 


. .. . 
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R92-20 




Department of Defense 

Research, Development, Test and Evaluation 
Research, development, test and evaluation, Air Force 


Qf the fWide made available under this headi ng in Public Law 102- 

12 2, $127 .1 QQ.C>QQ.are rescinded, of w hich S10.000.000 was made 

flYfl i lab l e as fl grant to Marvwood Colle ge. Pennsylvania, for 

la boratory find Other efforts associated with research. 

development and other progr ams of major importance to the 

Department Of Defense; SlO.OOO.OOO was made available for the 

modernization and upgrade o f the Poker Flat Rocket Range and 

$ 1 9 i 5PQ , QQ9 wa? made available to establish an image information 

pr ocessing center, cp-located with t he Air Force Maui Optical 

Station and the Maui Optical Tracking Facility; and S 30 . 0 Q 0.000 

yas made available fop the Nat i onal Cen ter for Manufacturing 
Sciences . 
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Rescission Proposal No. R92-20 


PROPOSED RESCISSION OF BUDOET AUTHORITY 
Report Pursuant lo Section 1012 of PJ- 03-344 


AGENCY: 

Department of the Defense 

New budget authority. $ l&HMa^OOQ 

(P.L 102-172) 

Other budgetary resources., t 2.539.000.000 

: ’ . ■ • • ’ • . 

Total budgetary resources... $ 16.485.434.000 

BUREAU: 

Research. Development. Test, and Evaluation 

Appropriation title and symbol: 

Research, development, test, and evaluation. Air Force 

672/33600 

Amount proposed for 

rescission—.•$ 127.100.0QQ 

OMB Identification code: 

57-3600-0-1-051 

Legal authority (in addition to sec. 1012): 

1 1 Antideficiency Act 

I | Other 

Grant program: 

03 Yes □ No 

Type of account or fund: 

1 I Annual 

□0 Mutti-vean SeDt. 30.1993 

(expiration date) 

o No-Year 

Type of budget authority: 

fxl Appropriation 

1 1 Contract authority 

| | Other - 


JUSTIFICATION: This appropriation provides the Air Force with funding for basic and applied scientific research, 
development, test, and evaluation — Including maintenance, rehabilitation, lease, and operation of facilities and equipment 
The following funding is excess to requirements and cannot be efficiently and/or effectively expended during the period of 
funding availability: 

Marywood College {$10 million). This earmark for unspecified defense-related research cannot contribute 
to the Department’s mission. The Department’s RDT&E budget has approximately $1.5 billion that will be spent at 
universities and colleges In FY1992 under established competitive procedures, which have proven to be a reliable 
process for awarding research grants. 

National Center for Manufacturing Sciences ($30 million). A grant of this magnitude would require an expansion of 
the Center's ongoing Initiatives In manufacturing technology development without any plan or program in place to 
guarantee a reasonable payback on Investment or continuation of a higher level of effort The Department's current 
annual budgeted funding level represents an optimum supportable program plan. 

Continuous Fiber Metal Matrix Composites ($5 minion) and Ductile Iron Cast Modeling ($1 million) programs. 

Increases to Industrial Preparedness In support of these programs cannot be used effectively because of an absence 
of advance planning, dear program requirements, and/or outyear funding. 

Follow-on Tactical Reconnaissance System ($32 million). These funds are excess to requirements In FY 1992. 

The $56.6 million budgeted in FY 1992, together with available prior year funding, is adequate for planned program 
development 

Image Information Processing Center. Maui ($19.5 million). Basic background analysis of mission requirements and 
planning for optimum program configuration is required before the Air Force can proceed with this effort. The 
Department is currently In the process of expanding the optical station at this site. Pursuit of this additional task at 
this time would be disruptive and detrimental to both efforts. 
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Rescission Proposal No. R92-20 


: • r i v • •. : 

. . ; * ' . 

Poker Flats Rocket Range ($10 million). Routine logistics planning and Ihe necessary scheduling of oversight 
personnel attendant to all facility upgrades and improvement projects must precede use of these funds. There are 
no known requirements for upgrading this range, and such an undertaking could not be completed during the 
current period of funding availability. 

AD/EXJAM ($2.1 million). Funding for the proof-of-principle testing of the Army-developed AD/EXJAM system 
would be wasteful because it has been determined that the AO/EXJAM would be more disruptive to the U.S. and its 
allies than to a potential adversary. 


Joint Research and Development Project ($2.5 million). The joint project between the Sacramento Municipal Utility 
District and the Sacramento Air Logistics Center does not directly contribute to the Department's mission. Applicable 
statutory authority exists to cover DoD-shared or fully-funded cMI projects, required in support of a specific activity, 
which impact the local communities. The Sacramento project does not qualify under the statute. 

Excimer Laser ($15 million). Development of this technology does not presently satisfy a Department requirement 
nor is it supported by outyear funding. 

* % \ { \ 

* 

ESTIMATED EFFECTS: The Air Force's ability to accomplish Its mission successfully would not be affected by this 
rescission proposal. 


OUTLAY EFFECT: (In thousands of dollars): 


Without 
Rescission 

12,980,974 


1992 Outlay Estimate 


With 

Rescission 

12,911.196 


Outlay Changes 


■ FY 1992 FY 1993 ,FY 1994_FY 1995 FY 1996 f¥ 1997 

-69,778 -40,291 -11,312 -3,432 -2,161 - 



*♦ 




i 






















11184 


Federal Register / Vol. 57. No. 63 / Wednesday. April 1, 1992 / Notices 


R92-21 


Department of Defense 

Research, Development, Test, and Evaluation 
Research, development, test, and evaluation, Defense Agencies 

Of the funds made available under this heading in Public Lav 102- 

1T2. $375,900.000 are rescinded; of which S6.000.000 was made 

available for a grant to the University of Texas at Austin; 

$6.000.000 was made available for a grant to the Northeastern 

University; $5.000.000 was made available for.a.grant-to-the 

Texas Regional Institute for Environmental Studies; S7.700.00Q 

was made available as a grant to the Kansas State University; 

$1.600.000 was made available for a grant to the University of 

Wisconsin; $29.000.000 was made available for a grant to the 

Boston University; $250.000 was made available for a grant to the 

tt£dl.gflJl_CglIeq.e.,.of-<?hi9;. $500, 000 was m a d e a vailabl e , for a gr an t 

to the University of South Carolina; S750.000 was made available 

for a grant to the George Mason University; $2.300.000 was made 

available as a grant to Monmouth College; $10.000.000 was made 

available as a grant to the University of Minnesota; $500.000 was 

made available as a grant to the University of Saint Thomas in 

Saint Paul. Minnesota; $2.000.000 was made available as a grant 

to the Brandeis University; $3.000.000 was made available as a 

grant to the New Mexico State University; not less than 
$10.000.000 of the funds was made available for the Experimental 

Program to Stimulate Competitive. Research.fESPCQRi; and 

S12.5Q0.000 was made available for the development of 
superconducting multi-chip modules; Provided. That Section 8125 

of Public Law 102-172 is repealed: Provided further. That Section 

253. the amendments made bv Section 825 to 10 U.S.C. 2196 and 

2197. and Section 627 of Public Law 102-190 are repealed . 
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Rescission Proposal No. R92-21 


PROPOSED RESCISSION OF BUDGET AUTHORITY 
Report Pursuant to Section 1012 of P.L 93-344 


AGENCY: 

Department of the Defense 

New budget authority. $ 9.915.342.000 

BUREAU: 

Research. Development Test, and Evaluation 

(P.L 102-172) 

Other budgetary resources.. $ 250.900.000 

Appropriation title and symbol: 

Research, development, test, and evaluation, 

Defense Agencies 

572/30400 

Total budgetary resources... t 10.166.242.000 

Amount proposed for 

rescission. £ 375.900.000 

OMB identification code: 

97- 0400- 0-1-051 

Legal authority (in addition to sec. 1012): 

H) Antideficiency Act 

1 1 Other 

Grant program: 

QD Yes □ No 

Type of account or fund: 

1 1 Annual 

Hxl Multi-year: Sect. 30.1993 

(expiration date) 

1 1 No-Year 

Type of budget authority: 

fx~l Appropriation 

1 1 Contract authority 

1 1 Other 


JUSTIFICATION: This appropriation provides for basic and applied research, development, test, and evaluation -- 
including maintenance, rehabilitation, lease, and operation of facilities and equipment. The following amounts are 
proposed for rescission because the programs are: 

1) excess to requirements, and funds cannot be effectively expended during the period of funding availability; 

Joint Simulation ($40 million) 

Manufacturing Technology ($30 million) 

Flexible Computer Integrated Manufacturing ($9.5 million, of which $4 million is available only as a grant 
to the Institute for Advanced Flexible Manufacturing Systems) 

Manufacturing Engineering Grant Program ($25 million) 

Manufacturing Managers in the Classroom ($5 million) 

Software Engineering Institute ($10 million) 

2) premature given that related ongoing efforts need to complete development before these efforts can effectively be 
undertaken; 

Low-Low Frequency Active Technology ($15 million) 

Airship development ($30 million) 

3) not currently required and/or not related to programmed weapons systems requirements; 

CV-22 ($15 million) 

UAV MAVUSII Demo ($20 million) 

UAV tilt Rotor Demo ($15 million) 

MK-V Patrol Boat ($20 million) 

Multi-Chip Modules ($12.5 million) 
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. * 




Rescission Proposal No. R92-21 


# - - ' i r ’ * 


4) funding unspecified earmarked efforts which do not contribute to the overall Defense mission 
Ontverslty of Texas ($6 mmion) 

; Northeastern University ($6 million) 

Kansas State University ($7.7 million) 

University of Wisconsin ($1.8 million) 

Boston Ontoersity ($29 million) 

Medical College of Ohio ($2 minion) 

UnNoraty of South Caroflna($.S motion) , 

George Mason University ($4 million) 

. . Monmouth College ($2.3 minor* 

OnNerafty of Minnesota ($10 motion) 

University of St Thomas in St Paul ($.5 mlWon) 

Brandets University ($2 mltton) 

New Mexico State University ($3 million) 

Oregon Graduate Institute ($1 3 motion) 

Various research university projects ($33 million) 

Texas Regional institute-Environmental Studies ($5 mBUon) 

Institute for Advanced Science and Technology ($10 motion) 

NSF Program-Stimulate Competitive Research ($10 motion) 


ESTIMATED EFFECTS: The DoD'e ability to successfully accomplish Its mission would not be affected by this rescission 
proposal. 


OUTLAY EFFECT: (In thousands of dollars): 


1992 Outlay Estimate _ Outlay Changes _ 

Without With 

BSacjsjlOQ BMtiMto ft 1992 FY1993 FT 19* FY1995 fYt090 FT 1997 


9.S83.119 


9,391,410 -191,709 -1*8,105 -26413 -7.1*2 
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R92-22 


Department of Defense 
Military Construction 
Military construction. Army 

gg the fund? available under this hea d ing in Public Law 102 - 

$9.Q5Q.Q0C> a r e rescind^. 
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Rescission Proposal No. R92-22 


PROPOSED RESCISSION OF BUDOET AUTHORITY 
Report Pursuant to Section 1012 of PJ_ 93—344 


AGENCY: 

Department of the Defense 

New budget authority. $ 687.534.000 

BUREAU: 

Military Construction 

(P.L. 102-172) 

Other budgetary resources.. $ 15.000,000 

Appropriation title and symbol: 

UtlHarv rnnctmfiinn A/mv 

Total budgetary resources... $ 902,534,000 

212/6 2050 

Amount proposed for 

rescission.... X frOSQiQQQ 

OMB identification code: 

Legal authority (in addition to tec. 1012): 

• | 4 »► 

21-2050-0-1-051 

I | Antideficiency Act 

Grant program: 

□ Yes 0 No 

I | Other 

Type of account or fund: 

Type of budget authority: 

( 1 Annua! 

fxl Appropriation 

pc] Multi-year Sept 30.1996 

(expiration date) 

1 I No-Year 

| } Contract authority 

f | Other 


JUSTIFICATION: The Army's facility requirements at Ft Lee have been previously funded and no requirement has been 
established for a Finance and Accounting facility. An earl ter land acquisition at Yakima included sufficient access roads 
to meet operational needs. The amount proposed for rescission is no longer required for construction purposes. 


Project Amount 

(in thousands of dollars) 

FY 1992 Finance and Accounting Office. Ft Lee. VA 4,650 

FY 1992 Access Road. Yakima. WA <.400 


ESTIMATED EFFECTS: The Army's ability to successfully accomplish its mission would not be affected by this 
rescission proposal. 


OUTLAY EFFECT: (In thousands of dollars): 


1992 Outlay Estimate 


Without With 

Rescission Rescission 


Outlay Changes 

FY 1992 FY 1993 FY 1994 FY 1995 FY 1996 FY 1997 


657.046 


855.236 


-1.610 -3.982 -1.901 


-543 


-453 -136 
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R92-23 




Departaent of Defense 
Military Construction 
Military construction. Navy 
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Rescission Proposal No. R92-23 


PROPOSED RESCISSION OF BUDGET AUTHORITY 
Report Pursuant to Section 1012 of P.L 93-344 


AGENCY: 

Department of the Defense 

New budget authority. $ 

883.859.000 

BUREAU: 

Military Construction 

(P.L. 102-172) 

Other budgetary resources.. $ 

100.000 

Appropriation title and symbol: 

Military Construction. Navy 

172/61205 

Total budgetary resources... $ 

883.959.000 

-- 

Amount proposed for 
rescission.$ 

17.400.000 

OMB identification code: 

Legal authority (in addition to sec. 

1012): 

17-1205-0-1-051 

I | Antideficiency Act 


Grant program: 

1 1 Other 


□ Yes □<] No 


Type of account or fund: 

Type of budget authority: 


1 | Annual 

0 Multi-vear: Sept. 30.1996 

(expiration date) 

1 I No-Year 

fxl Appropriation 

1 | Contract authority 

1 1 Other 




JUSTIFICATION: A consolidated engineering instruction facility at Monterey, CA based on projected faculty and 
enrollment Increases Is no longer supportable in view of static or declining enrollments resulting from force structure 
reductions. The operations center at Green Bank, WV that houses the alternate master clock currently meets operational 
needs and does not require alterations. The amount proposed rescission is no longer required for construction purposes. 

Project Amount 

(in thousands of dollars) 

FY 1992 Mechica! Engineering Bldg., Monterey, CA 12.000 

FY 1992 Alter Operations Center, Green Bank, WV 5,400 


ESTIMATED EFFECTS: The Navy’s ability to successfully accomplish Its mission would not be affected by this 
rescission proposal. 

OUTLAY EFFECT: (in thousands of dollars): 

1992 Outlay Estimate __ Outlay Changes ___ 

Without With 

Rescission Rescission FY 1992 FY1993 FY1994 FY1995 FY1996 FY 1997 

995,712 992,841 -2,871 -9,135 -3,480 -957 -609 -174 


1 
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Rescission Proposal No. R92-24 


PROPOSED RESCISSION OF BUDGET AUTHORITY 
Report Pursuant to Section 1012 of P.L. 93—344 


AGENCY: 


New budget authority. $ 1|00$|954,00P 


BUREAU: 

Military Construction 

(P.L. 102-172) 

Other budgetary resources.. $ 

25.044.000 

Appropriation title and symbol: 

Total budgetary resources... ( 

1.030.998.000 

Military uonsuTjcuon, ^i« ru ivw 

572/63300 

Amount proposed for 
rescission.—.$ 

6.000.000 

OMB identification code: 

Leoal authority (in addition to sec. 1012): 

57-3300-0-1-051 

| | Antideficiency Act 


Grant program: 

| | Other 


1 I Yes [3 No 

• 


Type of account or fund: 

1 | Annual 

[x] Multi-year: Seot. 30.1996 

(expiration date) 

I | No-Year 

Type ol budget authority: 

fxl Appropriation 

| | Contract authority 

I | Other 



JUSTIFICATION' There is no Defense requirement to renovate the Suitland Parkway as a defense access road. This 
type of road construction is more appropriately funded by the local jurisdiction. Accordingly, the amount proposed for 
rescission ($6 million) is not required. 

Project 

Amount 

(in thousands of dollars) 


FY 1992 Access road. Andrews Air Force Base. MD 

6.000 



ESTIMATED EFFECTS: The Air Force's ability to successfully accomplish its mission would not be affected by this 
rescission proposal. 


OUTLAY EFFECT: (in thousands of dollars): 

1992 Outlay Estimate _ _ 

Without With 

Rescission Rescission FY 1992 

742.723 741.943 -780 


Outlay Changes 

FY1993 FY 1994 FY 1995 FY1996 FY1997 

-2.580 -1,560 -690 -240 -66 
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R92-25 


Department of Defense 
Military Construction 
Military construction. Defense Agencies 

QX . thf funds avai l able under this he ading in Public Law 102 - 

$48,QQQ.OQO are r escinded. 
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Rescission Proposal No. R92-25 


PROPOSED RESCISSION OF BUDGET AUTHORITY 
Report Pursuant to Section 10t2 of Pi. 93-344 


AGENCY: 

Department of the Defense 

New budget authority. $ 724.740,000 

(P.L. 102-172) 

Other budgetary resources.. 1 3,400,000 

Total budgetary resources... $ 728.140,000 

BUREAU: 

Military Construction 

Appropriation title and symbol: 

Military construction, Defense Agencies 

972/60500 

Amount proposed for 

rescission. —48.000,000 

OMB Identification code: 

97- 0500-0-1-051 

Legal authority (in addition to *ec. 1012): 

1 | Antideficiency Act 

| | Other 

Grant program: 

□ Yes 0 No 

Type of account or fund: 

| | Annual 

nfl Multi-year. SeDt. 30.1996 

(expiration date) 

I | No-Year 

Type ot budget authority: 

m Appropriation 

| Contract authority 

| | Other 


JUSTIFICATION: The Central Distribution Center at Red River, Texas. Is no longer required In view of the Department a 
Initiative to consolidate supply depots. Also, the amounts for Contingency Construction and Unspecified Minor 
Construction «e excess to requirements based on historical execution experience. Accordingly, the amount proposed 
for rescission is no longer required for construction purposes. 


Project 


Amount 

(in thousands of dollars) 


Contingency Construction. Various Locations 

Unspecified Minor Construction 

Central Distribution Center-Phase III. Red River. TX 


4.000 

5,000 

39,000 


ESTIMATED EFFECTS: The DOD's ability to accomplish Its mission successfully would not be affected by this 


rescission proposal. 

OUTLAY EFFECT: (in thousands of dollars): 

1992 Outlay Estimate _ 

With 

Rescission FY 1992 FY1993 

476.520 - 5,760 -16,800 


Without 

Rescission 

482,280 


Outlay Changes 

FY 1994 FY 1995 
-11,250 —7,200 


FY 1996 

-3.360 


fY 13SZ 

-1.440 
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R92-26 


Department of Defense 
Military Construction 






Military construction, Army National Guard 

the Xvrnte mad? available und er this he a ding in Public Law 102 - 
1 36 , $ 1 6.565,000 are , resc i nded . 
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Rescission Proposal No. R92-26 

PROPOSED RESCISSION OF BUDGET AUTHORITY 
Report Pursuant to Section t012 ot P.L. 93-344 


AGENCY: 

Department of the Defense 

New budget authority. $ 231.117.000 

(P.L. 102-172) 

Other budgetary resources.. $ .'1 i IH 

BUREAU: 

Military Construction 

Appropriation title and symbol: 

Military construction. Army National Guard 

212/62085 

Total budgetary resources... $ 231.117.000 

Amount proposed for 

rescission.$ 16.565.000 

OMB identification code: 

2t-2085-0-1-051 

Legal authority (in addition to sec. 1012): 

1 I Antideficiency Act 

1 I Other 

Grant program: 

□ Yes [x] No 

Type of account or fund: 

1 1 Annual 

0 Multi-vear: SeDt 30.1996 

(expiration dale) 

O No-Year 

Type of budget authority: 

{T\ Appropriation 

1 | Contract authority 

1 | Other 


JUSTIFICATION: The Army National Guard has expended over $41 million for construction of facilities at the 
following sites over the past two years. The following projects lack authorization, have a very low priority, and are not 
critical to accomplishing the Army's mission. They are. therefore, proposed for rescission. 


Project Amount 

(in thousands of dollars) 

Combined Support Maintenance Shop, Stockton, CA 1,613 

Armory Maintenance Program, various locations, CA 600 

Indoor Range Conversions, various locations. CA 2,172 

Physical Training/Recreation Facility. Camp Dodge. IA 960 

Aviation Support Facility, Las Cruces, NM 1,014 

Armory, McConnettsville. OH 4,669 

Training Site Facilities. Camp Swift. TX 5,138 

Add/Alter Armory, Victoria. TX 399 


ESTIMATED EFFECTS: The Army’s ability to accomplish its mission successfully would not be affected by this 
rescission proposal. 

OUTLAY EFFECT: (In thousands of dollars): 

1992 Outlay Estimate _ Outlay Changes _ 

Without With 

Rescission Rescission FY 1992 FY1993 FY1994 FY1995 FY1996 FY1997 

234,757 233,564 -1,193 -7,587 -5,301 -1.491 -580 - 248 
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R92-27 






Department of Defense 




F ; 


Military Construction 
Military construction. Air National Guard 
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Rescission Proposal No. R92-27 


PROPOSED RESCISSION OF BUDGET AUTHORITY 
Report Pursuant to Section 1012 of P.L 93-344 


AGENCY: 

Department of the Defense 

New budget authority. $ 217.566.000 

BUREAU: 

Military Construction 

(P.L 102-172) 

Other budgetary resources., i 

Appropriation title and symbol: 

Military construction. Air National Guard 

572/63830 

Tntal budgetary resources... $ 217.566.000 

Amount proposed for 

rescission.$ 306.00Q 

OMB identification code: 

Legal authority (in addition to sec. 1012): 

57-3830- 0-1-051 

33 Antideficiency Act 

Grant program: 

□ Yes [X] No 

I | Other ' ‘ 

Type of account or fund: 

Type of budget authority: 

1 I Annual 

fiTl Appropriation 

pf] Multi-year: SeDt. 30.1996 

(expiration date) 

o No-Year 

I | Contract authority 

| | Other ^ •••* 


JUSTIFICATION: In light of the current favorable bidding climate, sufficient funding is available in the current and prior 
year programs to fund cost increases that may occur related to previously approved projects. Accordingly, the amount 
proposed for rescission has been identified as no longer required for construction purposes. 


Project Amount 

Reprogramming Allowance, Various Locations 306 

ESTIMATED EFFECTS: The National Guard’s ability to accomplish its mission successfully would not be affected by this 
rescission proposal. 

OUTLAY EFFECT: (in thousands of dollars): 

1992 Outlay Estimate _ __ Outlay Changes -— 

Without With 

Rescission Rescission FY 1992 FY1993 FY1994 _ FY1995 _FY 1996 FY 1997 

172,224 172,200 - 24 -190 - 55 - 21 -7 -4 
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R92-28 
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Department of Defense 
Military Construction 
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Military construction, Army Reserve 
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Rescission Proposal No. R92-28 


PROPOSED RESCISSION OF BUDGET AUTHORITY 
Report Pursuant to Section 1012 of P.L 93—344 


AGENCY: 

Department of the Defense 

New budget authority. $ 110,389^000 

BUREAU: 

Military Construction 

(P.L 102-172) 

Other budgetary resources.. $ 

Appropriation title and symbol: 

Military construction Armv Reserve 

Total budgetary resources... $ 110.389.000 

212/62086 

Amount proposed for 

rescission.4 2.749,000 

OMB Identification code: 

Legal authority (in addition to sec. 1012): 

21-2086-0-1-051 

I | Antideficiency Act 

Grant program: 

□ Yes [X] No 

I | Other . _i__\ 

Type o! account or fund: 

Type of budget authority: 

| | Annual 

rxl Appropriation 

0 Multi-year: Sept. 30.1996 

(expiration date) 

I | No-Year 

| | Contract authority 

| | Other 


JUSTIFICATION: The $7.3 million maintenance facility Included in the FY 1992 program was sized to accommodate 
planned reserve training requirements for the next 20 years; therefore, the Phase II project ($2,749 million) is not 
required. Accordingly, the amount proposed for rescission has been identified as no longer required for construction 
purposes. 

Project Amount 

(in thousands of dollars) 

Maintenance Facility (Phase II). Toledo ARC. OH 2.749 


ESTIMATED EFFECTS: The Army's ability to accomplish its mission successfully would not be affected by this 


rescission proposal. 

OUTLAY EFFECT: (In thousands of dollars): 

1992 Outlay Estimate __Outlay Changes- 

Without With 

Rescission Rescission FY 1992 FY1993 _ FY19 94_FY 1995 

87.815 87,444 -371 -1,553 -412 -192 


FY 1996 FY 1997 

-124 -36 
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R92-29 


Department of Defense 
Military Construction 
Military construction. Naval Reserve 


funds made available under this he a ding in Public Law 102- 

13.6. S36.QQQ.Q00 are rescinded. 
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Rescission Proposal No. R92-29 


PROPOSED RESCISSION OF BUDGET AUTHORITY 
Report Pursuant to Section 1012 ot P.L 93-344 


AGENCY: 

Department of the Defense 

New budget authority. $ 59.900,000 

(P.L 102-172) 

Other budgetary resources., t 

BUREAU: 

Military Construction 

Appropriation titla and symbol: 

Military construction. Naval Reserve 

172/61235 

Total budgetary resources... $ 59.900.000 

Amount proposed tor 

rescission..$ 36.000.000 

OMB identification code: 

17-1235- 0-1-051 

Legal authority (in addition to sec. 1012): 

1 Antideficiency Act 

| 1 Other ; 

Grant program: 

O Yes [X] No 

Type of account or fund: 

1 1 Annual 

fxl Multi-vear: Sept 30.1996 

(expiration date) 

□ No-Year 

Type of budget authority: 

fxl Appropriation 

I | Contract authority 

1 1 Other 


JUSTIFICATION: The Department of Defense does not require as extensive an Infrastructure as was earlier envtslo 'ed. 
Existing facilities are adequate for the Navy Reserves to support requirements. The projects shown below lack 
authorization and. therefore, are proposed for rescission. 


Project Amount 

(in thousands of dollars) 

Maintenance Hangar. Memphis Naval Air Station, TN 10,900 

C-130 Support Facilities. Martinsburg, WV 25.100 

ESTIMATED EFFECTS: The Navy’s ability to accomplish its mission successfully would not be affected by this 
rescission proposal. 

OUTLAY EFFECT: (in thousands of dollars): 

_ 1992 Outlay Estimate _ _ Outlay Changes __ 

Without With 

Rescission Rescission FY 1992 FY1993 FV1994 FY1995 FY1996 FY1997 

59.255 64,215 - 5,040 -19,440 -7,920 -2,160 - 900 -360 
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R92-30 


Department of Health and Human Services 
Health Resources and Services Administration 
Health resources and services 




• . : * 


ai -th? funds IPfldg nvallflble under this h eading in Public Law in?- 

1 70, arp resc i nded - 
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Rescission Proposal No. R92-30 


PROPOSED RESCISSION OF BUDGET AUTHORITY 
Report Pursuant to Section 1012 of P.L 93-344 


AGENCY: 

Department of Health and Human Services 

New budget authority- $ 2,353.262,000 

(P.L 102-170) 

Other budgetary resources.. $ 96,891.000 

Total budgetary resources... $ 2.450.153.000 

BUREAU: 

Health Resources and Services Administration 

Appropriation title and symbol: 

Health resources and services 

7520350 

Amount proposed for 

OMB identification code: 

75-0350-0-1-550 

Legal authority (in addition to sec. 1012): 

Antideficiency Act 

I | Other 

Grant program: 

[~X1 Yes □ No 

Type of account or fund: 

[~X~1 Annual 

Multi-year: 

(expiration date) 

I | No-Year 

Type of budget authority: 

fx~l Appropriation 

1 I Contract authority 

1 I Other 


JUSTIFICATION: This appropriation funds the Health Resources and Health services categorical programs. Including 
the Maternal and Child Health block grant. Alter over two decades of Federal support, the aggregate shortage of 
health professionals perceived in the 1960's, when these subsidies were Initiated, has abated. Funding to help 
students finance their training in the health professions will continue to be available through other sources. Including 
Medicare medical education payments, health professionals grants and loans for disadvantaged students, and 
guaranteed loans and other student assistance through the Department of Education. This rescission proposal is 
being requested because untargeted health professions curriculum assistance grants are no longer essential. 

ESTIMATED PROGRAM EFFECT: Low priority programs providing health professions curriculum assistance that is 
not targeted to disadvantaged students will be reduced. 


OUTLAY EFFECT: (in thousands of dollars): 

1992 Outlay Estimate _ Outlay Changes _ 

Without With 

Rescission Rescission FY 1992 FY1993 FY1994 FY1995 FY1996 FY1997 

2,103,393 2,091,393 -12,000 -9,100 -2,730 -819 -351 - 
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R92-31 


Department of Housing and Urban Development 
Housing Programs 
Flexible subsidy fund 


Of the funds made available under thi s heading in Publ i c S2. 

139. $25.000.000 are rescinded . 
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Rescission Proposal No. R92-31 


PROPOSED RESCISSION OF BUDOET AUTHORITY 
Report Pursuant to Section 1012 of P.L 93-344 


AGENCY: 

Department of Housing and Urban Development 

New budget authority. $ 50,000,000 

(PX. 102-139) 

Other budgetary resources.. $ 208.273.466 

BUREAU: 

Housing Programs 

Appropriation title and symbol: 

Flexible subsidy fund 

86X4044 

Total budgetary resources... $ 258.273.466 

Amount proposed for 
rescission.$ 25,000.000 

OMB identification code: 

66—4044—0—1 —604 

Legal authority (in addition to sec. 1012): 

^3 Antideficiency Act 

1 I Other 

Grant program: 

1 1 Yes 0 No 

Type of account or fund: 

1 1 Annual 

Multi-year: 

(expiration date) 

m No-Year 

Type of budget authority: 

|~X~| Appropriation 

| | Contract authority 

I | Other 


JUSTIRCATION: This appropriation funds the Flexible Subsidy Fund program, formerly the Troubled Projects 
Operating Subsidy Program, which assists financially troubled subsidized projects under certain FHA authorities. The 
subsidies are intended to prevent potential losses to the FHA fund resulting from project insolvency and to preserve 
these projects as a viable source of housing for low- and moderate-income tenants This rescission proposal 
would reduce funding for the Flexible Subsidy Fund by $25 million with the expectation that a certain number of 
troubled projects would be better served in 1993 under the new RESTORE program, which will offer a wider array of 
assistance than is available through the Flexible Subsidy program, which RESTORE will replace. 

ESTIMATED PROGRAM EFFECT: The effect of this rescission would be minimal, since the program level after the 
rescission would be almost two-and-a-half times above the level of 1991. 

OUTLAY EFFECT: (in thousands of dollars): 

1992 Outlay Estimate _ _ Outlay Changes _ 

Without With 

Rescission Rescission 


FY 1992 FY 1993 FY 1994 FY 1995 FY 1996 FY 1997 
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R92-32 


Department of the Interior 
Bureau of Indian Affairs 
Operation of Indian programs 


Of the funds made available under this heading in P.L. 102 

154i .S5i88Q,090 are rescinded- 
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Rescission Proposal No. R92-32 

PROPOSED RESCISSION OF BUDGET AUTHORITY 
Report Pursuant to Section 1012 of P.L 93-344 


AGENCY: 

Department of the Interior 

New budget authority. $ 903.854.000 

BUREAU: 

Bureau of Indian Affairs 

(P.L 102-154) 

Other budgetary resources.. $ 1,211,000 

Appropriation title and symbol: 

Operation of Indian Programs 

Total budgetary resources... $ 905.065.000 

1422100 

Amount proposed for 
rescission...$ 5.880,000 

OMB identification code: 

Legal authority (in addition to sec. 1012): 

# 

14-2100-0-1-999 

| j Antideficiency Act 

Grant program: 

m Yes □ No 

1 I Other 

Type of account or fund: 

Type of budget authority: 

I X I Annual 

t 

fxl Appropriation 

Mufti-year: 

(expiration date) 

I | No-Year 

1 I Contract authority 

1 1 Other 


JUSTIFICATION: This appropriation funds the Operation of Indian Programs. This rescission proposal is being 
requested to complement the FY1993 budget. The budget does not include any funding for Bureau of Indian 
Affairs (BIA) development grants to Indian businesses. These grants have little or no documented record of success 
and would continue unnecessary reliance on the BIA for assistance to Indian businesses The Administration places 
much greater emphasis on promoting commercial lending to tribes and individuals in order to shift from reliance on 
the Federal Government to reliance on the private sector, which provides the only viable long-term source of funds 
and expertise for alt of the Nation's new businesses. 

ESTIMATED PROGRAM EFFECT: Tribes and individual Indians can rely on direct and guaranteed loans provided 
by the BIA for capital to support business enterprises. Approximately $72 million in loans or loan commitments is 
available during FY 1992. Almost $5 million in Community and Economic Development Grants is also available from 
the BIA to support business development projects. 

OUTLAY EFFECT: (in thousands of dollars): 

1992 Outlay Estimate _ _ Outlay Changes _ 

Without With 

Rescission Rescission FY 1992 FY1993 FY1994 FY1995 FY 1996 FY1997 


1,199.140 


1.195.024 


-4,116 -1,764 
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R92-33 


Department of Transportation 
Federal Railroad Administration 
Local rail freight assistance 


Of the fynds mads.available under t his heading in Public Law 102- 

143. $9.88Qi000 are rescinded . 
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Rescission Proposal No. R92-33 


PROPOSED RESCISSION OF BUDGET AUTHORITY 
Report Pursuant to Section 1012 of P.L. 93-344 


AGENCY: 

Department of Transportation 

New budget authority.™., t 11 l 500 l Q0Q 

BUREAU: 

Federal Railroad Administration 

(P.L 102-140) 

Other budgetary resources.. $ 1,641,000 

Appropriation title and symbol: 

Local rail freight assistance 

69X0714 

Total budgetary resources... $ 13,141,000 

Amount proposed for 

rescission. % 9,880,000 

OMB identification code: 

Legal authority (in addition to sec. 1012): 

69-0714-0-1-401 

| | Antideficiency Act 

Grant program: 

nn Yes □ No 

| | Other v 

Type of account or fund: 

Type of budget authority: 

Annual 

[~X~| Appropriation 

I | Multi-year: 

(expiration date) 

1 X 1 No-Year 

I | Contract authority 

I | Other 


JUSTIFICATION: This appropriation funds the Local Rail Freight Assistance program, which was initiated in 1973 to 
provide financial service to light density lines. Partial deregulation achieved by the Staggers Rail Act of 1980 has 
stimulated the Industry, and the abandonment of light density rail lines that was prevalent during the industry's 
financial crisis of the 1970’s is no longer a problem. Therefore, there is no need for Federal assistance In preserving 
light density lines. The rescission proposal is being requested because the program has fulfilled the purpose for 
which It was created. 

ESTIMATED EFFECTS: Only States that have already received letters of commitment would receive grants in 
FY1992. 

OUTLAY EFFECT: (in thousands of dollars): 

1992 Outlay Estimate _ _ Outlay Changes ___ 

Without With 

Rescission Rescission FY 1992 FY 1993 FY 1994 FY 1995 _FY 1996- FY 1997 

10,346 6,394 -3,952 -3,952 

|FR Doc. 92-7431 Filed 3-31-92: 8:45 am| 

BILLING CODE 3110-01-C 


-1,976 
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DEPARTMENT OF AGRICULTURE 
Food and Nutrition Service 

7 CFR Parts 272, 274, 276, 277 and 278 
I Amendment No. 345] 

Food Stamp Program: Standards for 
Approval and Operation of Food 
Stamp Electronic Benefit Transfer 
Systems 

agency: Food and Nutrition Service. 
USDA. 

action: Final rule. 

summary: Section 1729 of the Mickey 
Leland Memorial Domestic Hunger 
Relief Act of 1990 amended section 7 of 
the Food Stamp Act of 1977, as 
amended, to require the Department to 
issue regulations establishing Electronic 
Benefit Transfer (EBT) systems as 
operational issuance systems to provide 
food stamp benefits to eligible 
households. This action implements 
standards that EBT systems must meet 
in order to be approved for operation. 
DATES: This rule is effective April 1, 

1992. This immediate effective date is 
necessary to meet the statutory 
requirement that these rules be in effect 
by April 1,1992. 

The provisions of this rule apply to all 
on-line Electronic Benefit Transfer 
systems for the Food Stamp Program, 
including the currently operating 
demonstration projects and proposed 
systems currently under review by the 
Department. Currently operating 
demonstration projects will be given a 
period of time to satisfy the 
requirements of this regulation, to be 
negotiated with the Food and Nutrition 
Service (FNS) and not to exceed two 
years from the effective date. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Jeffrey N. Cohen. Supervisor. 
Demonstration Projects Section, 

Program Development Division. FNS. 
USDA. room 718, 3101 Park Center 
Drive. Alexandria. Virginia 22302 or 
telephone (703) 305-2517. 
SUPPLEMENTARY INFORMATION: 

Classification 

Executive Order 12291 and Secretary's 
Memorandum 1512-1 

The Department has reviewed this 
action under Executive Order 12291 and 
the Secretary of Agriculture’s 
Memorandum No. 1512-1. The 
Department has classified this final rule 
as nonmajor. The rule does not meet any 
of the three criteria identified under the 
Executive Order. The rule’s effect on the 
economy will be less than $100 million 
annually and it will have no effect on 


costs or prices. Competition, 
employment, investment, productivity, 
innovation will remain unaffected. 

There will be no effect on the ability of 
United States-based enterprises to 
compete with foreign-based enterprises 
in domestic or export markets. 

Executive Order 12372 

The Food Stamp Program is listed in 
the Catalog of Federal Domestic 
Assistance Programs under No. 10.551. 
For the reasons set forth in the final rule 
and related Notice(s) to 7 CFR part 3015, 
subpart V (48 FR 29,115), this program is 
excluded from the scope of Executive 
Order 12372 which requires 
intergovernmental consultation with 
State and local officials. 

Executive Order 12778 

This final rule has been reviewed 
under Executive Order 12778, Civil 
Justice Reform. This rule is intended to 
have preemptive effect with respect to 
any State or local laws, regulations or 
policies which conflict with its 
provisions or which would otherwise 
impede its full implementation. This rule 
is not intended to have retroactive effect 
unless so specified in the “Effective 
Date” paragraph of this preamble. Prior 
to any judicial challenge to the provision 
of this rule or the application of its 
provisions also applicable 
administrative procedures must be 
exhausted. In the Food Stamp Program 
the administrative procedures are as 
follows: 

(1) For program benefit recipients— 
State administrative procedures issued 
pursuant to 7 U.S.C. 2020(e)(10) and 7 
CFR 273.15: 

(2) For State agencies—administrative 
procedures issued pursuant to 7 U.S.C. 
2023 set out at 7 CFR 2676.7 (for rules 
related to non-quality control (QC) 
liabilities) or Part 284 (for rules related 
to QC liabilities); 

(3) For program retailers and 
wholesales—administrative procedures 
issued pursuant to 7 U.S.C. 2023 set out 
at 7 CFR 278.8. 

Regulatory Flexibility Act 

This rule has been reviewed with 
regard to the requirements of the 
Regulatory Flexibility Act (5 U.S.C. 601. 
et seq.). Betty Jo Nelsen, Administrator 
of the Food and Nutrition Service, has 
certified that this final rule does not 
have a significant economic impact on a 
substantial number of small entities. 
State and local welfare agencies, 
recipient households, and food retailers 
will be affected because they participate 
in the Food Stamp Program. 


Paperwork Reduction Act 

In accordance with the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3507), 
the reporting and recordkeeping 
requirements contained in this 
regulation will be submitted for 
approval to the Office of Management 
and Budget (OMB). Such provisions 
shall not be effective until OMB 
approval has been obtained. Other 
organizations and individuals desiring 
to submit comments on the information 
collection requirements should address 
them to Mr. Cohen at the above address, 
and to the Office of Information and 
Regulatory Affairs, OBM, New 
Executive Office Building (room 3028), 
Washington. DC 20503. ATTN: Desk 
Officer for FNS^-USDA. 

This rulemaking changes information 
and collection requirements in three 
areas. First, in order to obtain approval 
for Federal financial participation. State 
agencies must seek approval for EBT 
systems through the Advanced Planning 
Document (APD) process prescribed 
under paragraphs 274.12 (c) and (d). 
Second, information collections 
associated with the redemption of food 
coupons by authorized retailers and 
wholesalers, prescribed under 7 CFR 
278.2(g) and 7 CFR 278.3(c), would be 
reduced as coupon issuance systems are 
replaced by EBT systems. Finally, 
ongoing information collections are 
utilized to report a wide range of 
program data and include information 
from EBT systems. The three areas are 
described in more detail below. 

In gathering information for its federal 
budget request, the Department 
estimated that a total of 26 out of 53 
State agencies would request approval 
for EBT systems during the next three 
years. This included the nine State 
agencies that have already submitted 
documentation to obtain approval to 
develop EBT demonstration projects. 
Consequently, the Department estimates 
that 17 State agencies will submit new 
APDs for EBT systems. This will affect 
an existing reporting burden under OMB 
Control No. 584-0083. The Department 
will be submitting a revised reporting 
burden package for OMB approval to 
reflect this new reporting burden. 

The 53 State agencies are required 
annually to provide budget estimates for 
each quarter for the Federal fiscal year 
on Form FNS-366A for major program 
cost areas. In addition, Form SF-269 is 
completed by each State agency in order 
to obtain reimbursement for allowable 
program administrative costs each 
quarter. FNS has revised these forms to 
accommodate reporting needs for 
alternative issuance systems. The 
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revisions to FNS-368A and SF-269 have 
been approved under OMB Control Nos. 
584-0083 and 0505-0008. 

As projects are implemented the 
annual reporting burden for authorized 
retailers to complete Redemption 
Certificates (OMB Control No. 0584- 
0085) will be reduced. Because the 
burden is minimal on a national basis at 
this time and the Department will be 
updating the previously approved 
information collection burden prior to its 
expiration date in August 1992. the 
estimated reduction in burden collection 
pertaining to EBT systems will be 
included with the Department’s 
forthcoming revision. 

The reporting requirements of pilot 
operations (5 274.12(c)) and provisions 
requiring information to be provided to 
FNS Compliance Offices quarterly 
(5 274.12) are expected to be minimal. 
Other information collections are either 
accommodated through existing report 
forms or are not applicable to EBT 
system (i.e., FNS-250, Food Coupon 
Inventory Report). Consequently, no 
burden revisions will be necessary. 

Public Participation and Effective Date 

The Department is publishing this 
action effective on the publication date 
in the Federal Register without 
permitting 30 days to pass prior to the 
effective date. This immediate effective 
date is necessary to meet the statutory 
requirements of the Leland Act (title 
XVII, Pub. L. 101-624, enacted 
November 28,1990) that these rules be 
effective April 1,1992. Thus, good cause 
exists for publication less than 30 days 
prior to the effective date of this rule 
pursuant to 5 U.S.C. 553(d). 

Background 

Proposed regulations were published 
in the Federal Register of December 13, 
1991 at 56 FR 65114, Part II. Comments 
on the proposal were solicited through 
February 11,1992. This final action takes 
the comments received into account. 
Readers are referred to the proposed 
regulation for a more complete 
understanding of this final action. 

The Department’s fiscal year 1992 
legislative proposals for the Food Stamp 
Program included allowing on-line EBT 
as an operational alternative as part of a 
package of items aimed at improving the 
integrity and operational efficiency of 
the Program. On November 28,1990, 
Congress re-authorized the Food Stamp 
Program by passing the Mickey Leland 
Memorial Domestic Hunger Relief Act of 
1990 (Leland Act) (title XVII, Pub. L. 
101-624). The Leland Act amended 
section 7 of the Food Stamp Act of 1977, 
as amended (7 U.S.C. 2016(i)) (the Act), 
to require USDA to establish standards 


for the approval of State agency on-line 
EBT systems for issuing Food Stamp 
Program benefits. The standards are 
required in the following areas: 

—The cost effectiveness of the EBT 
system relative to the operational cost 
of issuance systems utilized prior to 
the implementation of the EBT system; 
—The required level of household 
protection regarding privacy, ease of 
use, and access to and service in retail 
food stores; 

—The terms and conditions of 
participation by retail food stores, 
financial institutions, and other 
appropriate parties; 

—System security; 

—System transaction interchange, 
reliability, and processing speeds; 

—Financial accountability; 

—The required testing of system 
operations prior to implementation; 
and 

—The analysis of the results of system 
implementation in a limited project 
area prior to expansion. 

While the Leland Act did not 
authorize the utilization of an off-line 
EBT system, i.e., a system which utilizes 
a self-contained benefit access device 
such as a microprocessor card, it neither 
prohibited off-line EBT systems nor 
precluded the use of components with 
off-line characteristics such as 
intelligent POS devices. Off-line EBT 
systems may be approved as part of 
demonstration projects conducted under 
the waiver authority of section 17 of the 
Act (7 U.S.C. 2026). The Department is 
currently testing an off-line EBT system 
in a demonstration project in Dayton, 
Ohio for the Food Stamp Program. The 
demonstration project began operations 
in March 1992 and will run for nine 
months. Results from the demonstration 
project should be available within six 
months after the operational phase is 
completed. There is also an off-line 
project currently operating in Casper, 
Wyoming for the Special Supplemental 
Food Program for Women, Infants and 
Children (WIC) program. 

Congress expressed specific concern 
with the impact of EBT systems on 
retailers and food stamp program 
households as well as the importance of 
using existing commerical electronic 
funds tranfer (EFT) systems (piggy¬ 
backing) to lower State costs (H.R. Rep. 
No. 916,101st. Cong., 2d Sess. 1093- 
94(1990)). In addressing retailer 
participation, the legislation requires 
that all authorized food retailers be 
afforded the opportunity to participate 
in any EBT system for the Food Stamp 
Program. Regarding household 
participation, the EBT system must 
preserve existing services in such a way 


that households are not negatively 
affected by the system. The Department 
would emphasize that any EBT system 
must include stores serving minority 
language populations. Also, a sufficient 
number of stores must be equipped with 
Point-of-Sale (POS) terminals such that 
eligible households do not suffer a 
significant reduction in their choice of 
retail food stores nor incur a significant 
increase in the costs for food or 
transportation to participating food 
retail stores. 

Since 1984, USDA has explored EBT 
systems through several demonstration 
projects. In the initial Reading, 
Pennsylvania demonstration project, the 
Department evaluated the EBT system 
compared to the coupon-based issuance 
and redemption system. The evaluation 
measured the differences between the 
two systems in terms of administrative 
cost, vulnerability to benefit loss and 
abuse, and impact on participating food 
retailers, households, and financial 
institutions. The demonstration showed 
that EBT had a positive impact on each 
of the measured areas except cost. 

While the EPT costs in the 
demonstration were high, the evaluation 
indicated that there was a great deal of 
potential for lowering them. Subsequent 
demonstration projects have aimed to 
determined whether EBT systems could 
be implemented and operated at the 
same cost as paper coupon-based 
issuance systems. In doing so, USDA 
has sought to conduct demonstration 
projects that enable the examination of 
issues such as the level of terminal 
deployment necessary and the 
integration of EBT systems with other 
public assistance programs as well as 
commerical POS systems. In developing 
this rule, the Department has drawn on 
its experience with the demonstration 
projects in Reading, Pennsylvania, 
Albuquerque, New Mexico, Baltimore. 
Maryland and Ramsey County. 
Minnesota. A general notice describing 
the procedures followed by these 
projects was published on May 28,1991, 
in the Federal Register (56 FR 24,048). 

Ninety-seven comment letters were 
received in response to the proposed 
rule. Comments were received from 29 
State agencies representing 23 States. 8 
from County or local agencies, 1 from 
another Federal Government agency. 14 
from Public Interest Groups, 16 from 
Food retailers and/or their associations, 

2 from members of the general public, 8 
from financial institutions, 5 from 
intermediate networks or switches, and 
14 from other companies in the 
electronics funds transfer industry. Ten 
of the 97 comment letters were received 
late (i.e., received after the February 11, 
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1992 closing date for comments). Each of 
these 10 letters were read by the 
Department; however, none of them 
raised comments resulting in changes to 
the final regulations that were not 
already raised by other commenters. 

In general, the commenters were 
supportive of the action being taken by 
the Department to move forward with 
EBT, though there were many specific 
concerns expressed regarding the 
Department's approach. The major 
comment themes and concerns deemed 
by the Department to be significant are 
discussed below. Comments which have 
been judged to be not significant, not 
relevant to the final rulemaking, or not 
related to the rulemaking process are 
not addressed. 

As discussed in the proposed rule, it is 
the Department's intention that 
ultimately EBT will be a comprehensive 
nationwide system with similar benefit 
portability to that which exists now with 
the coupon system. The current food 
stamp coupon system is a national 
system under which households may 
utilize their benefits in any State in the 
country. There is one redemption 
process which is followed by all 
retailers and financial institutions in the 
country. However, in the short term, the 
Department recognizes that government 
EBT and its commercial counterpart, 
direct debit at the point-of-sale, are still 
young industries with much 
development yet to take place. 
Consequently, this final rulemaking is 
viewed by the Department as the first 
Food Stamp EBT rule with revisions 
likely being needed as the program 
evolves over the coming years. This 
final rule is designed to give State 
agencies the opportunity to start the 
EBT process. However, as addressed in 
the proposed rule. State agencies must 
be aware that they may need to adapt 
their EBT systems to the still evolving 
environment in the coming years. 

In the proposed rule, the Department 
expressed uncertainty as to whether any 
one organizational EBT model will be or 
can be the basi6 for a national EBT 
system of the future. That remains the 
case and, consequently, the Department 
has tried to keep this final rulemaking 
sufficiently flexible to accommodate 
different approaches. 

In this rule, the Department has 
established technical and performance 
standards, some of which are specific to 
operations of Food Stamp EBT systems. 
However, as stated in the proposed rule, 
the Department continues to expect 
industry, not the Federal government, to 
be the driving force in formalizing 
technological standards. Several 
commenters agreed with this position 
though some offered modifications, 


some of which are addressed in this 
preamble. Consequently, as with the 
proposed rule, the Department is 
continuing to allow State agencies to 
utilize, with FNS approval, those 
standards prevalent for the PQS 
industry in their region. In approving 
requests for exceptions to the regulated 
standards. State agencies will be 
required to justify the need to adopt 
standards that may lessen household 
and/or retailer accessibility and service 
and document the existence of regional 
standards that are suggested as 
alternatives. 

To reiterate the caution to State 
agencies and their agents presented in 
the preamble to the proposed rule, the 
Department will be following the 
development of industry standards 
closely and may choose in the future to 
promulgate some of those technological 
standards as requirements for Food 
Stamp EBT systems. Consequently, the 
Department expects the State agencies 
to pay close attention to efforts by the 
banking industry, the regional networks 
and food retailers to control their 
communications through a series of 
formalized standards, and have their 
EBT systems designed to meet currently 
prevailing standards such as the 
standards established through the 
American National Standards Institute 
(ANSI) or the International Organization 
for Standardization (ISO) at the outset. 

As noted m the proposed rule, the 
Department also expects the Federal 
settlement process for EBT systems to 
evolve over the next few years. The 
Department of Agriculture and the 
Treasury Department recognize that the 
current system needs improvement, from 
both the financial industry’s and Federal 
government's perspective. 

Consequently, these Departments are 
working closely with other Federal 
agencies to develop a system better able 
to handle the immediate provision of 
Federal funds for EBT benefits. So, as 
indicated in the proposed rule, this final 
rule sets in place the Letter-of-Credit 
system currently utilized by the 
demonstration projects. Future revisions 
to this system are anticipated and would 
be promulgated in a future rulemaking. 
To that end, the Department is reserving 
7 CFR 278.10 to accommodate any such 
future rulemaking. This is addressed 
further in the preamble below. 

Voluntary EBT 

The proposed rule was silent on the 
subject of State agencies implementing 
voluntary EBT systems, i.e„ those 
systems under which households would 
have the option of receiving their 
benefits through the EBT system or 
continue receiving their benefits via 


coupons. Eight commenters suggested 
that the Department authorize only 
voluntary systems and one commenter 
asked that the Department expressly 
permit voluntary systems in the final 
rules. At least one commenter assumed 
voluntary systems were permitted. Some 
commenters cited statements by Senator 
Leahy (Congressional Record, October 
25,1990, S. 16672) that encouraged the 
Department and States to develop 
voluntary EBT systems, noting that 
households finding EBT difficult would 
be able to convert back to coupons. Two 
commenters suggested only mandatory 
systems be permitted; i.e., those EBT 
programs in which only EBT is available 
and all food stamp households 
participate by necessity. Three 
commenters asked for the Department to 
clarify its intent in this area. 

The Department's intent with the 
proposed rules wa9 that these EBT 
regulations would permit only 
mandatory EBT programs. The 
Department only has experience with 
mandatory systems as all food stamp 
demonstration projects to date have 
been mandatory systems. In addition, 
the Department is concerned that: (1) 
Dual issuance systems would be more 
costly in terms of administrative costs; 
(2) voluntary systems would be of 
limited value in terms of the 
effectiveness of EBT in limiting food 
stamp fraud because persons inclined to 
misuse benefits would opt for paper 
coupons; and, (3) voluntary systems do 
not further the Department’s long-term 
goal of delivering all benefits 
electronically. Beyond this, the 
Department’s experience is that 
recipients overwhelmingly preferred 
EBT to the coupon systems that were 
replaced and that even those 
populations that the Department 
expected might have problems with EBT 
(e.g., elderly, disabled) reported 
preference for EBT. Consequently, these 
final rules establish the option for State 
agencies to implement mandatory 
systems only. FNS has approved one 
State—Iowa—to proceed with a 
voluntary EBT demonstration project 
and looks forward to receiving 
evaluation results from that projecL The 
Department believes this willingness to 
look at and experiment with voluntary 
systems is consistent with the 
Conference Report comments. 

Some commenters specifically raised 
concern regarding the ability of EBT to 
accommodate recipients with special 
needs. In terms of recipient protections 
under EBT, implementation of the 
requirements of the Americans with 
Disabilities Act of 1990 is an existing 
responsibility of all retailers, financial 
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institutions, and other EBT providers. 
Consequently enhancements for the 
benefit of disabled recipients will take 
place outside of activities associated 
with this rulemaking. In addition, 
authorized representatives can continue 
to be utilized in EBT programs. 

Utilization of Regional Networks 

In the preamble, of the proposed rule, 
the Department outlined one EBT model 
of interest which requires use of regional 
electronic funds transfer networks as an 
integral part of the EBT system design. 
The Department requested comments 
regarding this approach and received 
many in response. As indicated in the 
proposed rule preamble, the Department 
is not yet prepared to regulate such a 
requirement at this time since the 
utilization of regional networks for all 
transactions has not been tested in an 
EBT demonstration. However, the 
Department appreciates the comments 
received on this subject, will be 
analyzing them closely and using them 
as a basis for further examination of this 
possible approach, and plans to address 
this model again in future regulatory 
efforts. 

Waivers 

The decisions reflected in this 
rulemaking are largely influenced by the 
Department's experience with EBT 
demonstration projects, research 
conducted prior to publication of the 
proposed rule, and comments received 
in response to the proposed rule. The 
Department recognizes that there are 
alternative approaches to EBT system 
design and operations that are not 
permitted by this rulemaking. The 
Department may be willing to 
experiment with some of these 
alternatives by granting State agencies 
waivers to the provisions of this rule. 
However, such waivers will only be 
granted on a need-to-know basis. That 
is, if the Department believes it already 
has sufficient information on a 
particular alternative from other sources 
or believes it will be getting sufficient 
information from an already-approved 
demonstration, such waivers will not be 
granted Because such waivers would be 
granted in order to gain additional 
information. State agencies should 
expect that evaluation requirements will 
accompany any waiver approval. 

Scope of Rule 

In response to comments on various 
portions of the proposed rule, the 
Department is hereby clarifying that 
these rules apply to only the Food Stamp 
Program and are not to be interpreted as 
setting policy for other Federal agencies 
and/or programs. 


Mow To Get EBT System Approval — 
Section 274.22(b). (c). and (d) 

The Department proposed to adopt, 
with some modifications, the two-phase 
Advanced Planning Document (APD) 
process currently prescribed by 5 277.18 
of this chapter for approving EBT 
systems. Under the proposed 
rulemaking, a State agency requests 
Federal financial participation for the 
EBT planning process by submitting a 
Planning APD (PAPD). An EBT PAPD 
must be submitted for all EBT systems, 
regardless of the estimated cost of these 
systems, as the proposed rule eliminated 
all thresholds which establish whether 
Federal prior approval is required. The 
dollar thresholds applicable to any EBT 
Requests for Proposals (RFPs), 
contracts, and contract amendments 
that under 7 CFR 277.18(c) required prior 
approval were eliminated. 

One commenter agreed with the 
proposed provision while two 
commenters opposed the proposal. The 
Department is retaining this requirement 
primarily because of the extensive 
realignment of existing relationships 
necessary to implement an EBT system. 

Several commenters addressed the 
proposed elimination of the requirement 
for an estimate of total project costs. 

The Department has made use of total 
project estimates in APDs for automated 
certification and eligibility systems to 
enable FNS to manage large budget 
needs and the internal review process. 
For EBT systems, the Department 
believes there is less need for total 
project estimates at this juncture. First 
the cap on costs already controls the 
total cost of EBT for the Federal 
government Second. EBT costs are 
uncertain before a cost/benefit analysis 
is conducted by the State agency. The 
Department expects that the EBT system 
costs will become more apparent during 
the planning stages, and will be subject 
to Department approval when the cost- 
benefit analysis and Implementation 
APD budget are submitted. Therefore, 
the estimate of total automated data 
processing (ADP) project cost is not 
included as part of the Planning APD in 
this rulemaking. 

Single Architecture Per State—Section 
274.12(b) 

Two commenters supported the 
requirement for a single architecture 
within any one State. One commenter 
objected to the requirement as limiting 
State agencies' options, though asked for 
clarification on exactly what was being 
required. With this requirement, the 
Department wants to ensure that if 
different processors operate in a State, 
the exchange of data between them 


must be uniform. For example, an 
agreed upon, uniform record format for 
the exchange of data—e.g„ from 
recipient to retailer, retailer to 
processor, processor to processor, 
processor to concentrator bank—must 
be utilized. The Department believes 
this will lead to uniform processing and 
recordkeeping, and exchange of 
information at minimum costs, with 
minimum technical demand and with 
minimum security risk. This single 
architecture would have the desired 
effect of ensuring that any EBT card 
holder in the State be able to use his or 
her card in any other EBT area within 
the State. Though this rule does not 
permit off-line EBT systems as an 
operational alternative for State 
agencies, this single message format 
requirement does not preclude having 
both technologies operating within one 
architecture. This one record format will 
also permit retailers within the State 
that wish to utilize their own equipment 
or processor to have only one set of 
interchange standards with which to 
interface. 

WIC and Other Program Participation — 
Section 274.12(b)(4) 

The proposed rule required that the 
State WIC agency be consulted during 
the initial planning stages and as the 
Food Stamp EBT system is developed. 
The proposed requirement did not 
extend to the need to obtain 
concurrence on each document of the 
APD process unless a joint WfC and 
Food Stamp system is being considered. 
Most commenters were supportive of 
this requirement with several requesting 
clarification regarding the timing and 
any requirements for how this can be 
accomplished. The Department believes 
this requirement is appropriate during 
the Planning APD process to ensure that 
the State WIC agency has an 
opportunity to express its interest. 
Regarding the requirements for a joint 
project, this rule only establishes the 
Food Stamp Program requirements. The 
WIC Program is utilizing existing policy 
and procedures. 

Several other comments 
recommended the streamlining of 
approval for EBT systems, with one 
commenter suggesting approval through 
a single Federal agency. The 
Department has for some time actively 
consulted and coordinated with the 
Department of Health and Human 
Services (DHHS) regarding automated 
data processing system approvals. We 
will continue to do so for those 
integrated EBT systems requested by 
State agencies and as other State and/or 
Federal programs decide to participate 
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In EBT systems. Therefore, no single 
review agency is established through 
this rulemaking. 

EBT Planning APD—Section 274.12(c)(1) 

The Department proposed the 
addition of two new requirements to 
those prescribed at 7 CFR 277.18(d). 

These new requirements, specifically for 
EBT systems, are that the State agency 
commit to provide as part of project 
planning activities the following: (1) A 
description of the anticipated pilot and 
expanded project sites; and (2) a 
description of major contacts initially 
made to assess support for the project, 
as well as submission of written 
commitments from food retailers and 
financial institutions in the pilot area, 
and evidence of contacts with recipient 
organizations and others in the pilot 
project area. 

Several commenters requested 
clarification on whether the Department 
expects written commitments from 
retailers at the time a State agency 
submits the PAPD. The Department is 
only requiring a brief summary of 
contacts already made with food 
retailers or their associations and other 
organizations. But, the written retailer 
commitments shall be submitted during 
the planning phase of the pilot project 
and once the State agency seeks 
approval to expand the pilot project. 

The majority of comments received on 
this subject supported the requirements 
as proposed. However, several 
commenters also indicated support for 
additional requirements such as 
requiring State agencies to submit 
commitments from recipient advocacy 
groups, financial institutions, regional 
networks and other potential 
participants. In a similar approach, some 
commenters supported a requirement for 
the State agency to create advisory or 
planning bodies to work on development 
of the APD which include the 
representatives of the client community. 
While the Department believes that 
getting public input on EBT plans is 
necessary and maintains this 
requirement, we are not specifying a 
particular method to do so. 

The Department strongly encourages 
State agencies to begin working with 
retailers, food stamp households or 
groups representing households and 
others from the outset of planning. It is 
imperative that State agencies establish 
good working relationships with these 
groups early in the process in order to 
successfully plan and design the 
eventual EBT system. Because food 
retailer commitment to the project is 
critical and because State agencies do 
not normally deal with retailers, the 
proposed rule required that evidence of 


early contacts with retailer groups in the 
pilot and fully operational areas be 
obtained and written commitments 
submitted once planning has begun. 

The Department indicated in the 
preamble to the proposed rule that 
planning activities include, where 
appropriate, the completion of a cost- 
benefit analysis, a functional 
requirements document, and general 
system design, and the preparation of 
the Implementation APD. Within the 
functional requirements document, cost- 
benefit analysis, and general system 
design, the State agency needs to show 
how the provisions of this rule are met. 
The planning phase for the EBT system 
culminates in the preparation of an RFP 
and approval to acquire EBT services if 
the State agency anticipates contracting 
with commercial firms to operate the 
system. 

Two commenters suggested that the 
PAPD process include an analysis of 
POS/ATM network infrastructure, a 
fees summary and forecast by case- 
month pilot and Statewide EBT 
operations. The proposed rule 
requirements for the site descriptions 
included minimum descriptions of the 
pilot and expanded sites, commercial 
POS deployment and the number of 
lanes which may need to be equipped. 
The Department expects that the State 
would address any potential fee 
structures that are currently charged in 
regional networks in the cost-benefit 
analysis and POS infrastructure 
descriptions as appropriate if the State 
agency chose to integrate the Food 
Stamp EBT system with available 
network services. The Department is 
clarifying that full Statewide 
implementation, while consistent with 
the goal of a nationwide EBT system for 
the Food Stamp Program, may not prove 
to be feasible in every instance and is 
therefore an option of the State agency. 
One commenter also encouraged the 
Department to provide timely retail 
redemption data to facilitate planning 
by the State agency. The Department 
will do so with the provision that a State 
agency must maintain the 
confidentiality of the individual retailer 
information. 

Four commenters stated that the 
Department should establish time 
frames for responding to the various 
documents required in the APD process. 
The commenters suggested that these 
would be helpful in the planning 
process. The Department fully intends to 
respond to State agencies regarding EBT 
documents requiring Federal approval in 
a timely and comprehensive manner. 
However, we do not believe regulatory 
time frames adequately serve to improve 
the planning if additional time to review 


documentation and later make 
corrections is denied to either Federal or 
State agencies. 

Two commenters raised concerns 
regarding the proposed rule discussion 
that indicated the Department did not 
require a feasibility study and an 
alternatives analysis for EBT systems. 
One commenter supported the 
elimination of a feasibility study and 
alternatives analysis. The other 
commenter opposed its elimination 
requesting clarification on whether the 
Department expected State agencies to 
complete a feasibility study without 
requiring the supporting documentation. 
Another concern was that the 
elimination of the feasibility study and 
alternatives analysis was mentioned in 
the preamble but not addressed in the 
proposed rule requirements. For two 
reasons, the Department does not 
believe a feasibility study is necessary. 
First, the Department has already 
determined that EBT is feasible. Second, 
the costs are controlled by the issuance 
cap. However, the Department will be 
expecting State agencies to show that 
EBT is viable for their State as they 
work through the planning process and 
show that there are solutions to the 
potential barriers that may exist for EBT 
(e.g., phone line infrastructure). 

Regarding the alternatives analysis, the 
Department believes the statutory 
requirement that EBT be made an 
operational alternative for State 
agencies argues against requiring that 
State agencies report on alternatives to 
EBT. However, should State agencies 
wish to conduct either a feasibility study 
or an alternatives analysis as part of its 
planning process, the Department would 
be willing to provide funding for such 
efforts. The Department believes the 
current regulatory requirements at 7 
CFR 277.18 provide sufficient flexibility 
to allow this approach and has, 
therefore, not made any regulatory 
changes. 

Pilot Project—Section 274.12(c) 

Many commenters recognized the 
need for pilot project operations, both 
due to the statutory requirement and the 
practicality of first implementing 
systems on a small scale. However, 
eight commenters suggested that the 
minimum pilot project length be reduced 
from six months. These commenters 
generally believed less time was 
necessary to determine that the pilot 
was successful, and the more quickly 
pilot projects could expand, the more 
quickly State agencies and their vendors 
could achieve efficiencies resulting from 
economies of scale. 
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In response to these comments, the 
Department is amending the regulations 
to require a minimum pilot project 
duration of three months of full caseload 
implementation for the pilot The length 
of the pilot will need to be agreed upon 
by the State agency and FNS. Some of 
the factors that will need to be taken 
into consideration will be the rate of 
phase-in of the pilot caseload (i.e., 
shakedown period), the track record, if 
any, of the system being implemented, 
and the size of the pilot. EBT pilots are 
important to the agency for more than 
just providing a dry run for the computer 
system and a test of cost neutrality. It is 
also an opportunity for State agencies to 
determine that all parties—e.g., 
recipients, and retailers—are 
comfortable with the system, that the 
State agency's approach to training is 
effective, and that any interfaces with 
third-party processors are effective. In 
the food stamp program demonstration 
projects to date, just implementing the 
full caseload has ranged from three 
months to more than a year and a half. 

Pilot Project Reporting 

The proposed rule identified a series 
of items to be reported quarterly to FNS 
during the pilot phase. Six commenters 
objected to the amount of reporting 
required of the State. Some of these 
commenters suggested that the cost of 
providing such reports be excluded from 
the cost neutrality equation. In response 
to these comments, the Department has 
reviewed the reporting requirements and 
has concluded that these reports are 
necessary to monitor pilot project 
activity in order to assess compliance 
with these regulations. Beyond this, the 
Department believes most of these 
reports are essential for the State 
agency to successfully administer an 
EBT system and, therefore, would be 
developed by the State agency for its 
own purposes. Therefore, the 
requirement for these reports stands as 
proposed. In terms of relief from the cost 
neutrality standard, the Department 
views all costs associated with EBT as 
part of the equation, including the costs 
associated with tasks which are new to 
the State agency. When a State agency 
chooses to pursue EBT. it also chooses 
to undertake the package of 
requirements that accompany EBT. 

The Department is also making a 
technical change to the regulation to 
clarify that the program reporting 
requirements at $ 274.4 must continue to 
be complied with both during the pilot 
project and after the EBT system is 
expanded. As a result, the proposed rule 
language under pilot reporting has been 
moved to ( 274.12(j) Reconciliation and 
Management Reporting. 


EBT Implementation APD—Section 
274.1,2(c)(2) 

In addition to the Implementation 
APD requirements at 7 CFR 277.18, the 
Department proposed to require that 
State agencies commit to submitting for 
approval additional deliverables such as 
the system design. Functional 
Demonstration Plan, Acceptance Test 
Plan, prototype Food Retailer 
Agreement Pilot Project Implementation 
Plan and an APD Update for expanding 
the pilot project for FNS review and 
approval prior to installation and 
issuance of food stamp benefits through 
the EBT system. A mix of comments was 
received addressing the extensive 
review process that was proposed. One 
commenter supported the proposed 
provision stating that the Department 
plays a vital role in the many aspects of 
EBT system development. Two 
commenters offered general 
recommendations that the approval 
process be automated or not be 
cumbersome and time consuming. Four 
commenters objected to the additional 
reviews with one specifically citing the 
costly front-end investment by local or 
State governments and Federal agencies 
in such an approval process. Another of 
the commenters complained that the 
additional requirements were intrusive 
and beyond normal Federal approval 
authority. 

The Department recognizes the level 
of resources that will be required by the 
approval process. However, because the 
access of needy people to food will be 
linked to EBT systems, the Department 
believes that it is obligated to ensure 
that all EBT systems are fully reviewed 
and tested. As noted in the proposed 
rule, the Department expects that as 
EBT systems evolve and the reliability 
of specific systems is demonstrated, the 
need to require review of some 
documentation will decrease. The 
Department plans to make available 
model EBT documents to assist State 
and local agencies which several of the 
commenters supported as a means of 
streamlining the approval process while 
enabling State or local agencies to 
customize their documentation. 

Several commenters addressed the 
prototype retailer agreement required by 
the proposed rule. Two commenters 
requested clarification regarding 
whether all retailer agreements need to 
be submitted or if a sample agreement 
would suffice. The Department intended 
for a prototype retailer agreement 
outlining retailer responsibilities and the 
terms of participation in the Food Stamp 
EBT system to be submitted for review 
without requiring each retailer 
agreement to be submitted. 


Commenters also addressed the 
proposed requirements for acceptance 
tests, two commenters indicated 
concern that independent participation 
by the Department or its representatives 
in acceptance testing may unnecessarily 
delay project implementation. They 
suggested that Department acceptance 
testing be conducted within reasonable 
timeframes or that if delays resulted, 
the State agency not be held responsible 
for the cost of any schedule delays. One 
of these commenters suggested that a 
sound acceptance test plan should be 
sufficient for Departmental participation 
in acceptance testing. The Department is 
concerned about the satisfactory 
implementation of the plan. The 
demonstrations conducted to date have 
all accommodated Departmental 
participation within the scheduled dates 
of the acceptance testing where 
possible. When delays have resulted, 
they were due to the need to correct 
deficiencies that needed to be overcome 
prior to full acceptance of the EBT 
system and not due to Departmental 
participation. 

One commenter suggested that 
acceptance testing be limited to 
functional testing, error condition 
handling, security testing and stress and 
throughput performance testing. The 
Department is not persuaded by this 
argument and remains convinced that 
testing components such as system 
capacity, recovery procedures, 
regression testing and administrative 
reporting are needed to 
comprehensively assess the system 
performance, and therefore, retains 
these as proposed in the final rule. 

One commenter also requested 
clarification regarding the requirement 
to provide a description of any 
transition period where the EBT system 
and a coupon system will operate 
concurrently. The commenter asked if 
this requirement addressed instances 
where a State agency initiates a 
voluntary system with the intent to 
move to a mandatory system or to cover 
a geographical phase-in to Statewide 
operation. The Department has 
previously indicated that these rules are 
applciable to mandatory systems only. 

A transition period refers to the 
necessary steps the State agency must 
take to implement an EBT system and 
reallocate personnel and other resources 
to operate the system. Due to the 
concern raised, the Department has 
revised the requirements for the pilot 
and expansion implementation plans. 
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Cost Effectiveness—Section 274.12(c)(3) 
and (c)(5) and Section 274.12(h) 

In accordance with section 7(i)(2)(A) 
of the Act (7 U.S.C. 2016(i)(2)(A)), the 
Department proposed a requirement that 
EBT systems be cost neutral to the 
Federal government. Specifically, the 
Act requires that the operational costs 
of EBT systems as well as the amortized 
cost of capital expenditures and other 
reasonable start-up costs not exceed the 
costs of the coupon issuance system that 
has been replaced. As stated in the 
preamble to the proposed rulemaking, 
the Department’s interpretation of this 
statutory requirement is that the Federal 
costs of EBT systems, including the 
Federal share of capital expenditures 
and start-up costs, must be equal to or 
less than the Federal costs of the current 
coupon issuance systems utilized by a 
State agency. In the proposed rule, the 
Department defined the annual post- 
EBT implementation issuance cap as the 
current case-month cost of coupon 
system being replaced multiplied by the 
number of case-months for the year 
multiplied again by an inflation factor, 
as appropriate. This cap, as proposed, 
was to be applied once an EBT system 
begins to issue food stamp benefits. 
Case-month cost is the average 
administrative costs to issue food stamp 
program benefits to a case for one 
month. Once EBT issuances begin in the 
pilot project, the proposed rule required 
that the issuance cap cover all issuance 
costs, both coupon and EBT, within the 
State. A yearly adjustment was 
permitted utilizing the change in the 
Gross National Product (GNP) implicit 
price deflator to account for the effects 
of inflation. 

The Statewide issuance cap, as 
proposed, was to be derived from State 
and Federal coupon issuance costs. 

State costs were to include direct 
allowable costs for personnel, fringe 
benefits, travel, equipment, supplies, 
contracts, construction and other direct 
costs associated with coupon issuance. 
Federal costs were to include coupon 
printing, shipping, processing, and 
reconciliation costs with an adjustment 
for the effects of float on the Federal 
funding of benefits. In addition, the 
proposed rule permitted mail issuance 
losses up to the tolerance limit absorbed 
by FNS and the fifty percent Federal 
share of State administrative costs for 
issuance activities to be included. 
Because cost neutrality is interpreted to 
be Federal cost neutrality, a State 
agency may continue to operate an EBT 
system that costs more than the 
issuance cap provided it is willing to 
absorb those costs above the issuance 
cap. 


Nearly half of the commenters 
commented on the proposed cost 
neutrality provisions. The specific 
components of the issuance cap, to be 
included or excluded, received attention 
from many commenters. Many 
suggested that the issuance cap include 
or consider the State costs of duplicate 
issuances, food retailer savings from 
reductions in coupon handling, financial 
institution savings, broader consumer 
food price savings resulting from 
implementation of EBT and EFT 
systems, food stamp household savings 
obtained from EBT system conveniences 
and gains by the Department and State 
agencies from greater accountability 
and monitoring capability and federal 
cost reductions in coupon printing, 
shipping, monitoring, and auditing. 

Other comments supported the inclusion 
of the potential intangible benefits that 
may be obtained from EBT such as the 
more secure access to benefits for 
households, the removal of coupons as 
an alternative currency and the 
reduction in program abuses and losses 
due to trafficking in coupons and 
misdirecting benefits. 

Many commenters also believed that 
some costs related to the operation of an 
EBT system should be excluded from the 
issuance cap. These suggestions 
included excluding the costs of 
maintaining coupon inventories 
necessary for conversion from the EBT 
system back to coupon benefits and 
requirements associated with pilot and 
exception reporting, retailer 
management, and training that are not 
currently required in a coupon issuance 
system. One commenter supported the 
proposed rule's exclusion of PAPD costs 
from the issuance cap. Two commenters 
raised concern with the requirement for 
an EBT expert to assess EBT losses as 
part of the cost analysis suggesting that 
the Department should provide any 
experts with knowledge of POS systems 
and possible losses. 

While many different elements could 
be included or excluded from the 
issuance cap and the computation of 
cost neutrality, the Department feels 
that the proposed issuance cap 
comprises the complete direct 
administrative costs of the coupon 
issuance system that would be replaced 
by an EBT system and is in keeping with 
Congress' intent on the cost neutrality 
provision. Federal functions for printing, 
storing, shipping, and redemption of 
coupons are factored into the proposed 
issuance cap. This is done because they 
are legitimate, accountable costs to the 
Federal government that are attributable 
to the coupon system. As for the 
inclusion of intangible benefits, many of 


the suggested items escape meaningful 
measurement or involve a significant 
degree of estimation and, furthermore, 
cannot be associated with any actual 
cost to the Federal government. Current 
costs to State agencies to replace mail 
losses are permitted up to the regulatory 
tolerances prescribed at 7 CFR 
278.2(b)(4). The Department is not 
persuaded that issuance replacement 
costs should be shifted to the issuance 
cap when they are not reimbursed 
currently. However, a cost avoidance in 
States where issuance replacements 
consistently exceed the tolerances will 
be realized. 

In reviewing the cost analysis 
requirements, the Department believes 
that the need to obtain an expert to 
estimate EBT system benefit losses is 
not necessary. Consequently, the 
requirement has been dropped from the 
final rulemaking. The requirement to 
submit the cost analysis as part of any 
request to expand the pilot project has 
been changed to require the cost 
analysis after completion of the 
minimum three month pilot project 
period of operation with the full 
caseload. In clarifying this, the 
Department believes that the cost 
analysis will serve the informational 
needs of other State agencies and the 
Department even if the State agency 
determines that expansion is not 
warranted. 

The Department disagrees with the 
suggestion that costs associated with 
EBT functions that are not required 
under the coupon issuance system be 
excluded from the cost neutrality 
equation. Functions in the EBT system 
do not necessarily correspond to each of 
the functions now required of a coupon 
issuance system and many of the 
coupon system functions no longer need 
to take place. The pilot reporting 
requirements are necessary for the State 
agency to adequately manage the EBT 
system on a daily basis and may be 
even more important once the system 
expands. It is the Department’s view 
that these reports should be automated 
during system design and development 
as much as possible, which should result 
in minimum time and expense compiling 
the information from multiple sources 
once the system is underway. Reporting 
system activities during the pilot project 
will enable the Department to quickly 
assess the system peformance and may 
facilitate deliberations by the 
Department when a request to expand 
the pilot project is considered. Although 
some of these functions are not 
performed by the State agency at this 
time, the Department believes they are 
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crucial to moving forward with EBT and 
an integral part of the cost of EBT. 

The Department agrees with one 
commenter that guidelines on computing 
the issuance cap will enable a 
consistent determination of cost 
neutrality. We do not believe that 
identical criteria for each State agency, 
as one commenter suggested, are 
possible due to the wide range of State 
administrative structures. The proposed 
rule permitted State agencies to include 
direct allowable costs for personnel, 
fringe benefits, travel, equipment, 
supplies, contracts, construction and 
other direct costs associated with 
coupon issuance. It should be clarified 
that in the process of establishing the 
issuance cap, it will be necessary for 
FNS to engage in discussions with State 
agencies regarding the various cost 
components in the paper coupon system 
that may or may not affect cost 
neutrality in an EBT system. 

The Department had proposed that 
the indirect costs of the food coupon and 
EBT systems not be included in the 
assessment of cost neutrality. Several 
comments requested clarification of the 
types of indirect costs excluded and the 
treatment of indirect costs for cost 
neutrality and cost analyses purposes. 
The Department continues to believe 
that indirect costs should not be 
included for purposes of cost neutrality 
assessment. The Department is 
clarifying in the regulation that indirect 
costs are excluded from both the costs 
included in the coupon issuance cap and 
the operational costs of the EBT and 
food coupon issuance systems. The 
Department has clarified that for 
purposes of cost neutrality, indirect 
costs are those State-level and State 
agency costs which are included in the 
State agency's indirect cost proposal 
and approved for cost charging through 
indirect cost rates. Costs which are 
common to more than one program but 
are charged as direct costs through a 
public assistance cost allocation plan, 
rather than through an indirect cost rate, 
should be included for purposes of EBT 
cost neutrality to the extent that such 
costs can be identified as EBT or food 
coupon issuance costs. The exclusion of 
such indirect costs from both the food 
issuance cap and the EBT system 
operational costs will result in equitable 
treatment to States and the Federal 
Government for cost neutrality purposes 
and should eliminate potential 
administrative and record-keeping 
burdens. 

The Department had proposed that 
the State agency perform cost analyses 
of the pilot project to compare actual 
EBT pilot project costs to the coupon 


issuance cap and the projected EBT 
system operational costs. The proposed 
rule indicated that indirect costs should 
be included in such cost analyses. 
Several commenters indicated that there 
would be inconsistent treatment of 
indirect costs for the purposes of cost 
neutrality assessment and the cost 
analyses. The Department agrees that 
there should be consistent treatment for 
indirect costs and is clarifying that 
indirect costs should not be included in 
the cost analyses. 

Twelve commenters indicated that the 
cost neutrality provisions are 
inequitable to those State or local 
agencies that currently operate 
reasonably low cost issuance systems. 
Six of these twelve commenters were 
concerned that, as proposed, operating 
within the cost neutrality provisions 
could result in price gouging in the 
higher cost States and provides little 
incentive to the lower cost States to 
convert to an EBT system. Four 
commenters further urged the 
Department to consider possible 
incentives for the lower cost State 
agencies such as enhanced funding for 
design and devlopment or more 
willingness by the Department to absorb 
the r isks and costs of changing to an 
EBT system. One commenter suggested 
that EBT start-up costs not be included 
for low-cost State agencies. One 
commenter also requested that the 
Department consider the design and 
development costs as well as the 
amortized capital expenditures incurred 
in the implementation of an on-line 
coupon issuance system by State or 
local agencies that are currently 
operating low cost on-line issuance 
systems in the paper coupon issuance 
cap. Equipment costs that are amortized 
as operating expenses of a current 
coupon system are permissible within 
the coupon issuance cap required by this 
regulation. However, design and 
development costs are not acceptable as 
they are not part of the operational costs 
of the issuance system. The cost 
neutrality equation tests the cost 
effectiveness of moving from an existing 
system to an EBT system and is not a 
comparison of the costs associated with 
bringing up a coupon system and 
bringing up an EBT system. 

While the Department recognizes that 
State agencies with low cost coupon 
issuance systems may find it more 
difficult to change to an EBT system, the 
statutory requirement for cost neutrality 
requires that EBT systems not cost more 
than current issuance systems. Given 
the absence of information on national 
issuance costs and the known variation 
in costs of different State systems at this 


time, the Department believes that the 
best implementation of the statute is to 
base the issuance cap on the cost of 
each State agency’s coupon issuance 
cost level and the related Federal 
coupon issuance costs. Secondly, the 
soundest available information on the 
cost of EBT systems at this time remains 
the Reading, Pennsylvania EBT data 
which showed that EBT costs were 
approximately three times coupon 
issuance costs. Consequently, although 
EBT systems present some obvious 
improvements in the level of service and 
accountability for food stamp benefits, 
Congress has not authorized spending 
more Federal funds on EBT systems 
than is presently spent on the coupon 
system. 

Regarding potential incentives for low 
cost State agencies, the Department has 
no authority to selectively provide 
enhanced funding solely for EBT 
systems. Regarding exceptions from the 
inclusion of start-up costs for low cost 
State agencies this too is precluded by 
the statute which requires the inclusion 
of start-up costs in the cost neutrality 
equation. One commenter illustrates the 
scope of potential exceptions by 
suggesting that the department consider 
factors such as large geographical 
distances, extensive rural populations 
and/or urban concentrations of low 
income populations as special 
circumstances that should be considered 
in establishing an issuance cap. While 
these factors may influence costs, the 
Department does not believe that the 
statute affords the latitude to change 
actual cost levels in setting an issuance 
cap. 

In the proposed rule, the Department 
included provisions for adjusting the 
Federal coupon issuance costs, as 
necessary, for the effects EBT has on 
float associated with the Federal 
funding of food stamp benefits. As 
indicated in the preamble of the 
proposed rule, float associated with 
food stamp benefit redemption may 
change due to the adoption of an EBT 
system. Two commenters disagreed with 
any adjustment for float due to the 
adoption of an EBT system. The two 
commenters opposing this proposed 
requirement disagreed because the cost 
of Federal float is not included in the 
current paper coupon issuance costs. By 
including the cost of float, the Federal 
Government is requiring State agencies 
to bear a cost under EBT that they do 
not incur under paper coupon issuance 
systems. Finally, one commenter pointed 
out that float between Federal and State 
government is addressed under the Cash 
Management Improvement Act (CMIA). 
The Department's understanding is that 
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float in the Food Stamp Program does 
not fall under the CMIA since food 
stamp float is associated with how 
quickly benefits are drawn between the 
time of issuance to a recipient to the 
time the Federal Reserve System draws 
funds from the U.S. Treasury. The CMIA 
addresses float that results from the 
funds flow between State and Federal 
agencies* The Department is currently 
examining the potential effect on float 
costs to the Federal Government which 
may result from changing from the paper 
coupon to the EBT benefit issuance 
system. At this time, there is insufficient 
information from the demonstration 
projects to determine a potential gain or 
loss in float costs to the Federal 
Government. Consequently, including 
the cost of float associated with Federal 
benefit redemption in an EBT system is 
being deferred to a future rulemaking. 

Statewide Coupon Issuance Cop 

As indicated above, the Department 
proposed to determine the issuance cap 
on the basis of the statewide cost of the 
current coupon issuance system divided 
by the number of food stamp case- 
months during the fiscal year. This cap 
was then applied against the statewide 
cost of issuing benefits whether benefits 
were issued statewide solely through 
EBT or through both EBT and coupon 
systems. The EBT issuance cap takes 
effect at the time benefits are first 
issued during the pilot project. A 
number of commenters felt that 
establishing a Statewide issuance cap 
was inappropriate, specifically in States 
where the Food Stamp Program is 
administered on the county level. One 
reason cited was that some States did 
not currently control costs at the county 
level. Another commenter stated that 
this was unfair to those State agencies 
that implement EBT systems in a portion 
of the State when State agencies that 
continued issuing coupons were not 
capped. Several suggested alternatives 
were supported such as applying the 
issuance cap to the EBT areas only, 
applying the issuance cap only when full 
implementation of EBT is begun and/or 
using the average cost of issuance by 
region or nationally as the issuance cap. 

Although there are a number of 
alternatives, most of the alternatives 
present other Inequities for State 
agencies or local agencies and create 
difficulties in assessing and managing 
cost neutrality. For example, within a 
State, the cost of issuance varies 
between county administered programs. 
This could prove to be a disadvantage to 
lower cost county administered 
programs within the State as well as a 
very difficult prospect for measuring 
individual county cost neutrality. Since 


FNS' relationship is with State agencies, 
it is at this level the Department 
believes the cost neutrality equation 
should be applied. However, to try and 
ease the burden of getting EBT pilots 
started in all States, the Department is 
amending the statewide issuance cap 
provisions to permit State agencies to 
treat pilot project issuance costs that 
exceed the issuance cap as start-up 
costs and assign them retroactively 
upon reaching the seven year asignment 
period. These pilot issuance costs are 
restricted to a period of one year from 
the date EBT benefits are first issued in 
the pilot. The Department believes that 
this permits additional latitude for a 
State agency in the event the caseload is 
relatively small during a pilot project in 
comparison to the needed equipment 
deployment As a result, the language at 
5 274.12(c)(3)(iv)(A) is revised to permit 
pilot operational costs that exceed the 
cap to be counted toward the assignable 
start-up costs for a period not to exceed 
one year of pilot operations from the 
time benefits are first issued to 
households in the pilot area. 

Some commenters also supported the 
elimination of the issuance cap after a 
fixed number of years of operating an 
EBT system. However, the statute does 
not provide the Department the 
authority to eliminate the issuance cap 
even if the operating EBT systems are 
incurring costs that are meeting or 
below the issuance cap. Consequently, 
such a change has not been made. 

Start-up Costs and Retroactive 
Assignment 

The Department proposed to 
retroactively assign all start-up costs 
that are incurred from the date of 
approval of the Implementation APD to 
the first issuance of benefits through the 
EBT system. Several of the comments 
reflected some misunderstanding over 
whether or not the Department 
participated in start-up costs until after 
the seven year assignment period. With 
the retroactive assignment proposal, the 
Department would approve a State 
agency claim for reimbursement for 
design and development costs as the 
costs are incurred just as with any other 
incurred costs. The Department is not 
requiring State agencies to bear this cost 
alone for the full seven years nor is the 
Department refusing to share in these 
costs. Rather, after an agreed time 
period of up to seven years, EBT start-up 
costs are assigned to the total 
operational issuance costs for that 
period. If the assignment of EBT start-up 
costs to operational issuance costs 
results in costs which exceed the cap for 
the period, such costs in excess of the 
cap would be subject to disallowance. 


The specific period of assignment up to 
seven years will be agreed upon during 
the APD approval process. 

Regarding fixed capital and 
equipment costs, some confusion was 
also apparent from the comments 
received. The Department intended to 
require State agencies to adhere to 
current practices for amortizing capital 
expenditures and did not revise existing 
regulations as a result. Typically State 
agencies amortize equipment costs over 
a five year period or the life of the 
equipment and may continue to do so 
for EBT capital expenditures. Currently, 
the amortized capital expenditures are 
claimed as a portion of the ongoing 
administrative operations of a State 
agency. However, some comments 
presumed that the seven year 
assignment included a change to the 
existing requirements for amortization 
of equipment expenditures. This is not 
the case; however, changes are made to 
the regulation to clarify that the 
charging of capital expenditures shall be 
in accordance with paragraph 277.18(i) 
and appendix A of § 277.18 of this 
chapter. 

Other commenters questioned how a 
State agency could anticipate the 
number of households that would 
participate over a seven year period. 

The Department acknowledges that any 
estimates will be very tenuous, 
particularly in the later years, but 
believes that a tenuous estimate is 
better than no estimate for budgeting 
purposes. It is this uncertainty over 
caseloads that led the Department to 
propose the retroactive allocation of 
start-up costs. In addition, it may be to 
the State agency’s advantage to be able 
to allocate more of these costs across 
the later years when the State agency’s 
case-month costs may be lower due to 
economies of scale realized from 
expanded EBT coverage. 

Annual GNP Deflator Adjustments 

The Department proposed that, for 
each fiscal year's projected issuance 
cap. the issuance cap would be adjusted 
by the percentage change in the Gross 
National Product Implicit Price Deflator 
(GNP price deflator). The Department 
also proposed that the issuance cap be 
revised to reflect actual inflation prior to 
adjusting for inflation and establishing 
the next year’s cap. The concerns 
expressed in the comments generally 
viewed the GNP deflator as a poor 
reflection of the increases in costs that 
may occur at a site or that it does not 
account for factors such as increases in 
postal rates. One commenter suggested 
that State agencies have the option of 
choosing the higher of actual inflation 
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for their State or the GNP deflator. 
However, the Department believes 
conducting actual assessments of 
inflation for each State would be an 
administratively complex exercise. 
Further, the Department believes that, in 
the long run. the GNP deflator, together 
with the adjustments proposed by the 
Department, will prove to be an 
accurate measure of the changes in 
costs. Consequently, this provision has 
not been changed in the final rule. 

A number of other comments related 
to cost neutrality were made. Two 
commenters requested clarification 
about Federal reimbursement of 
issuance and other administrative costs 
for services provided on Indian 
Reservations. Currently, the Department 
provides State agencies 75 percent 
federal funding for activities on Indian 
Reservations. Due to this type of 
variance from the regular 50-50 match 
funding provisions, the final rule is 
revised to accommodate this within the 
issuance cap. Another commenter, in 
opposing the use of the previous four 
Federal fiscal quarters as the base 
period for the issuance cap, 
recommended that States be permitted 
to develop cost plans that anticipate 
issuance costs based on relevant factors 
such as postage increases, contracts and 
other factors. The proposed rule did 
include an option for State agencies to 
use another base period if the State 
agency can demonstrate that the 
alternative would be more accurate. 

This option, however, is not applicable 
to factors that broaden the scope of the 
issuance cap beyond the base period 
used to calculate current coupon 
issuance costs which was suggested by 
one commenter. This provision remains 
as proposed. 

Cost Neutrality Government-Wide 

Seven comments were received that 
generally supported cost neutrality 
government-wide although several 
commenters requested additional 
clarification from the Department. A 
number of comments addressing cost 
effectiveness also implied support for 
cost neutrality of the entire EBT system 
rather than on a program by program 
basis. As stated in the proposed rule, 
though the Department endorses the 
government-wide cost neutrality 
agreement adopted by the federal 
Interagency EBT Steering Committee, 
the Department needs to work within 
existing regulations. These regulations 
hold that reimbursements to State 
agencies that administer the Food Stamp 
Program are limited to activities directly 
associated with the Food Stamp 
Program. To implement cost-neutrality 
government-wide requires information 


that is not currently available and 
additional authorization by statute to 
reimburse costs differently. 

As a result, the Department wishes to 
clarify how the issuance cap is to be 
administered in an integrated EBT 
system for both food stamps and Aid for 
Dependent Children (AFDC). One 
commenter interpreted the cost 
neutrality provision government-wide to 
mean that a State agency may claim 
reimbursement up to a combined EBT 
cap for both AFDC and Food Stamps. 

An example is a combined cap of $6.00 
when the basis of the total cap is 
determined from food stamp coupon 
costs equal to $4.00 and AFDC check 
issuance costs equal to $2.00. If the total 
EBT system costs amount to $5.50 per 
case-month, the commenter’s 
interpretation of cost neutrality 
government-wide suggests that the State 
should be able to claim the full $5.50 
regardless of whether the cost to the 
Food Stamp Program was above the 
food stamp coupon issuance costs. The 
Department wishes to clarify that the 
State may claim food stamp EBT costs 
up to the coupon issuance cap plus any 
inflation factor added once the base cap 
is established. Consequently, if the State 
agency incurred $4.25 in food stamp EBT 
costs per case-month, the State is 
permitted to claim $4.00 only under 
existing authority even if the total cost 
was only $5.50 and below the combined 
issuance cap for both programs. 

Expansion Approval Requirements — 
Section 274.12(d) 

Three commenters suggested that the 
regulations fail to provide for sufficient 
evaluation of the pilot projects prior to 
expansion. In the same vein, two other 
commenters suggested the need for 
criteria to determine if there was a 
successful pilot, if roll-out may occur, 
and what the timeframes for roll-out 
may be. One commenter agreed with the 
expansion approval requirements as 
proposed and one commenter expressed 
concern regarding the impact delays in 
approving expansion beyond the pilot 
would have on State agency contracts. 
Two commenters were opposed to the 
requirement that a State agency provide 
an assessment of the effects EBT may 
have had upon household participation 
in the Food Stamp Program. 

The Department believes the 
proposed requirements for expansion 
approval are sufficient State agencies 
will be reporting activity to FNS for the 
duration of the pilot which will be 
providing FNS with an opportunity to 
monitor pilot activities. Since the 
purpose of the pilot is to provide the 
State agency with a smaller scale shake- 
down test prior to expansion and not for 


the purpose of conducting a more 
extensive evaluation, the Department 
has chosen not to require an extensive 
evaluation. The Department already 
knows from its experience with 
Demonstration Projects that EBT is 
technically feasible and well liked by all 
participants. The Department does want 
more information on the potential 
effects EBT may have on participation 
and, therefore, is maintaining the 
proposed requirement. Therefore, all 
expansion requirements are being kept 
as proposed except for clarifications in 
the requirements of the Expansion 
Implementation Plan to conform with 
the Pilot Project Implementation Plan. 

Functional and Food Stamp Program 
Requirements—Section 274.12(e) 

As prescribed in the proposed 
rulemaking, the Department has 
established five minimal functional 
requirements that an EBT system would 
have to be able to perform specifically 
for the Food Stamp Program: (1) 
Authorizing household benefits; (2) 
providing food benefits to households; 

(3) crediting food retailers and financial 
institutions for food stamp purchases or 
refunds; (4) managing retailer 
participation; and (5) settlement and 
reconciliation. Settlement and 
reconciliation functions are prescribed 
under paragraph (j) of the proposed 
rulemaking. Related to some of these 
functional areas are Food Stamp 
Program requirements that would need 
to be supported by an EBT system. 

The first area, authorizing household 
benefits, includes basic functions that 
must be conducted in order to enable 
households to participate. Under the 
proposed rulemaking, the State agency 
was required to permit households to 
carry-over benefits from month to 
month. One commenter opposed this 
requirement stating that a monthly 
window of availability is adequate and 
facilitates reconciliation. The 
Department has maintained this 
requirement because carry-over of 
benefits permits food stamp households 
the same flexibility they have with food 
coupons. Further, carry-over of benefits 
is consistent with commerical debit card 
systems which access accounts that 
carry balances from one month to 
another. 

In the proposed rule, issuance in the 
on-line EBT systems was defined as the 
point in time when benefits are posted 
electronically to the household account 
database. One commenter pointed out 
that this definition of issuance did not 
appear to agree with language for 
adjusting benefit errors discovered after 
posting the benefit issuance file to the 
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system database but prior to the 
issuance date. Consequently, the 
Department is clarifying the definition of 
issuance to be the point in time at which 
a household can use its benefits after 
the benefits have been posted to the 
account. This time must be regularly 
scheduled pursuant to 7 CFR 274.2(c). 
Prior to reaching the issuance date, 
posting errors may still be adjusted by 
the State agency without providing the 
household advance notice. After this 
point, overissuances would continue to 
be handled according to current food 
stamp regulations for establishing and 
collecting claims. 

The proposed rule stated that the 
State agency would provide training to 
households prior to implementation of 
the EBT system and as needed during 
system operation. The Department 
received a variety of comments 
generally supporting the emphasis on 
household training, but indicating a 
need for additional clarification or 
guidance in specific areas. Of the thirty 
different comments received, seven 
commenters stated that training should 
provide for hands-on use of the POS 
equipment. Eight commenters stated that 
written information should be provided 
to recipients at the time of training, with 
two of those commenters noting the 
need to include client rights in the 
printed material and two of those 
commenters stating that materials 
should be written at appropriate grade 
level and language. Five other 
commenters felt that there should be a 
requirement for special training needs of 
recipients who have limited English- 
speaking abilities, or are physically or 
mentally handicapped. One commenter 
felt that guidance is needed on the type 
of instruction, level of training and 
comparative evaluation of methods and 
techniques. In response to these 
comments and in recognition of the 
importance for EBT systems, the 
Department is expanding the proposed 
training requirements to include hands- 
on training on the use of POS 
equipment; consideration of special 
needs of recipients with limited English- 
speaking abilities, physical or mental 
handicaps; and, the use and provision of 
written materials, including client rights, 
at appropriate grade level and language 
for all recipients per 7 CFR 272.4(b). 

The preamble to the proposed 
rulemaking stated that the State agency 
has the option to utilize either Personal 
Identification Number (PIN) selection 
(whereby the household selects the PIN) 
or PIN assignment (whereby the 
household is assigned a PIN). Twenty- 
two commenters, some in very strong 
terms, suggested that the Department 


limit this option to PIN selection only. 
They argued that the risks were too 
great with PIN assignment as the PINs 
would be difficult to remember and, 
therefore, written down and kept with 
the card. This would pose a security risk 
for safeguarding the benefits. One 
commenter opposed PIN selection as 
they felt that PIN assignment was more 
secure in preventing the use of a 
common number source such as a birth 
date, phone number or Social Security 
number. The Department has not yet 
had the opportunity to test PIN 
assignment in a Food Stamp Program 
EBT project nor has any mandatory EBT 
system utilized PIN assignment to date. 
Given the strong support for PIN 
selection and the fact that the 
Department does not have sufficient 
information to support PIN assignment, 
the Department is amending the 
proposed rule to require the use of a PIN 
selection (5 274.12(e)(l)(ii)). Procedures 
related to PIN assignment, such as 
separate mailing of each, are deleted 
from the final rule. The Department 
recognizes that PIN assignment 
promises some cost savings and would 
consider permitting a State agency to 
test this feature. 

The second functional area, providing 
food benefits to households, included 
specific tasks that would permit the 
households to obtain food at the point- 
of-sale (POS). Included in these specific 
tasks were back-up purchase procedures 
to assure households access to their 
benefits when the EBT system is down. 
The comments received on this 
proposed provision are discussed later 
on. 

The third functional area, crediting 
retailers and financial institutions, 
required the EBT system to perform 
activities related to food stamp 
transactions at the POS terminal through 
the full crediting of retailer bank 
accounts via the automated 
clearinghouse (ACH) network or other 
means approved by the Secretary. 
Comments received by the Department 
are discussed further on in the preamble 
under the heading. “Crediting Retailers." 

The fourth functional area was 
managing retailer participation. In this 
area, three commenters addressed the 
proposed provision regarding retailer 
training. One commenter supported the 
provision for training the stores’ trainers 
and further stated that all trainees 
should be provided with written 
reference materials and program 
specific information. Two commenters 
stated that retailer training should be 
provided on a continuing basis, one of 
which felt that training should be at 
government expense. To better clarify 


the retailer training policy, the 
Department is amending the rule to 
include a provision of that appropriate 
materials need to be provided to 
retailers as part of training activities. It 
is the Department’s intent that training 
be provided to all newly authorized 
retailers as needed, once conversion has 
been completed, but that ongoing 
training is the responsibility of the 
retailer. Regarding the government 
absorbing the cost of retailer employee 
time spent in training, as stated in the 
preamble to the proposed rule, because 
retailers currently do not receive 
reimbursement for training their 
employees in the current food stamp 
procedures and requirements, the 
Department is not requiring that the 
State agency reimburse retailers for 
employee training costs. 

Household Participation—Section 
274.13(f) 

The proposed rule prohibited account 
restrictions such as setting a minimum 
dollar amount per transaction or 
maximum limit on the number of 
transactions. None commenters 
supported the prohibition on transaction 
limits. Eight commenters felt that 
“reasonable" transaction limits should 
be allowed, however, some of these 
comments related to transaction limits 
at an ATM and. thus, do not apply to 
Food Stamp EBT. Given the general 
support received for prohibition of the 
number of transaction limits and that 
the current coupon system has no such 
limitations on use of benefits by 
households, the Department is retaining 
this provision as written. 

In addition to the comments received 
on transaction limits, the Department 
received a number of comments on 
transaction fees. Eight commenters. 
predominantly public interest groups, 
requested clarification that transaction 
fees to food stamp recipients should be 
explicitly prohibited. Five commenters, 
mostley State agencies, felt that 
transaction fees to food stamp 
househoulds should be allowed after a 
certain number of transactions had been 
completed. The Department, in 
proposing a prohibition on the number 
of transactions or on setting a minimum 
dollar amount per transaction, intended 
to transaction fees would also be 
prohibited as the application of such 
fees would, in effect, limit transactions. 
Under the coupon system, recipients are 
not charged for transactions. The 
Department is concerned that any 
transaction fees could alter recipient 
food shopping patterns and negatively 
affect the household’s ability to meet 
their food needs. Consequently, the 








Department is amending § 274.12(0(1} to 
specifically prohibit the imposition of 
transaction fees to food stamp 
households. 

Balance Information — Section 274 I 2 ff) 
(2) and W 

The proposed rule required printed 
receipts at the time of purchase showing 
the amount of the purchase and the 
balance remaining in a household's food 
8tamp EBT account. The Department has 
long held that providing a balance on 
the POS receipt best allows households 
to track their remaining benefits in a 
manner comparable to the food coupon 
system. The balance on the POS receipt 
provides each household a running 
record and minimizes the need for the 
household to take separate actions to 
determine the remaining balance m the 
account. Twelve comm enters supported 
the need for printing the balance on the 
receipt Due to privacy concerns, three 
commenters felt that households should 
have the option as to whether the 
remaining balance is printed on the 
receipt. Four commenters opposed the 
printing of the remaining balance on the 
receipt, two of whom felt it was a security 
risk as most register receipts have two 
parts. 

Pnor to the Reading, Pennsylvania 
EBT demonstration, the Department 
determined that there was not a privacy 
issue associated with printing of the 
remaining balance on the receipt. The 
household’s name is not included on the 
receipt, only the card account number. 

The Department's experience is that 
recipients have found this information 
helpful. The Department does not 
believe it is necessary, nor would it be 
cost-effective, to require that recipients 
be given the option for having the 
receipt contain the remaining balance. 
Consequently, the final rule requires, as 
proposed, that printed receipts provide 
the amount of the purchase and the 
balance remaining ia the household’s 
food stamp benefit account 
Two commenters noted that the cost 
to upgrade POS equipment to print 
remaining balance on receipt should be 
paid for by the government or the 
retailer should be reimbursed. The 
Department exoects that such details 
will be resolved by the State agencies 
and the retailers, and. therefore, has not 
regulated any such provision herein. 

The proposed rule also required that 
balances be made available without the 
need to purchase food or wait in a 
checkout line. Five commenters 
supported this provision. Three 
commenters. aU retailers, felt that 
balance inquiry should not be permitted 
in the check-out lanes as it would cause 
unnecessary delays at the cash register. 


Four commenters encouraged seperate 
or remote balance inquiry terminals, 
including use of customer service 
counters. Seven commenters supported 
the provision of balance information by 
phone, either a 24-hour, seven day per 
week hotline (five commenters) or an 
audio response unit (two commenters). 
Provisions for balance inquiry do not 
need to include the use of closed check¬ 
out lanes; this is just one of the many 
options utilized in the demonstration 
projects. The Department is maintaining 
this provision as proposed and leaving it 
to the State agencies to determine how 
they will satisfy the requirement. 

The Department further proposed that 
Sta te agencies be capable of providing a 
transaction history of up to two months 
to households that request it in order to 
facilitate problem identification and 
resolution. Six commenters supported 
this provision as written. One 
comrnenter opposed the provision, 
stating that it was inconsistent with the 
current food stamp system and, further, 
that State agencies should be able to 
charge a fee for this service. Four 
commenters. all State agencies, felt that 
transaction histories should not be done 
“routinely,” but rather to resolve a 
dispute or concern with printed balance 
information. Further, these commenters 
noted that clarification was needed 
regarding frequency limits and what is 
meant by “up to two months.” 

It is the Department’s intent that the 
provision of a transaction history to a 
household will be done more as an 
exception rather than a rule, to assist in 
dispute resolution or clarify a 
household’s question or concern. The 
provision for providing a transaction 
history for a period of “up to two 
months * means that the EBT system 
must be capable of providing 
transaction histories For two calendar 
months of activity. That is, if a recipient 
requests a history of one month, the 
State agency may limited the history 
report to the one calendar month 
requested. One comrnenter noted that 
recipients should be able to self-initiate 
transaction histories at the POS 
terminals. There is nothing to preclude a 
State agency from considering this type 
of feature, but it is not an option the 
Department chooses to regulate. The 
provision stands as proposed other than 
adding a clarification to ensure 
information is available for up to two 
calendar months. 

POS Receipt Information—Section 
274.12(1X3) 

As proposed, this final rule does not 
permit the names of household members 
to be printed on receipts or displayed at 
the terminal except when a signature is 


necessary to complete a manual 
transaction when the system is down. 
The Department did not receive any 
comments in opposition to this 
provision. Two commenters supported 
this provision. 

The POS receipt is required to 
contain, at a minimum, information such 
as the transaction type, purchase 
amount, remaining balance, date of 
transaction, terminal location, and 
account code or recipient code. The 
State agency may wish to include other 
informational items on the POS receipt. 
For example, two commenters stated 
that a cashier/clerk identification 
number should also be included on the 
POS receipt to help track any fraudulent 
transactions. This has been done in 
some of the EBT demonstration projects 
and provides a service to both the 
retailers as well as to the State agency. 
The Department strongly encourages the 
State agency to consider inclusion of a 
clerk/cashier ID on the POS receipt. 
However, this has not been made a 
requirement in this rule. 

Card and PIN Replacement—Section 
274.12(f)(5) 

The Department proposed that the 
State agency be permitted to impose a 
replacement fee on EBT cards above a 
State agency determined threshold, not 
to exceed the actual cost to replace the 
card. Six commenters supported this 
provision, though one comrnenter argued 
that if the replacement fee is too low. it 
may not serve as a deterrent. Another 
commenter. a State agency, noted that 
they would waive replacement fees for 
hardship cases and one commenter 
suggested that there be at least one free 
replacement and a $2.00 cap on 
replacement fees. Two commenters 
opposed this provision, with one 
commenter recommending that fees not 
be imposed unless the card was lost 
more than three times (time period not 
specified by commenter). Three 
commenters asked for clarification as to 
whether payment of fees could be made 
through a deduction of the household’s 
benefit account, with one commenter 
asking for clarification on who would 
receive the benefit of fees collected. 

Given the supportive responses and 
the demonstration project experience of 
sometimes numerous card replacements 
that showed that the carelessness of a 
few recipients can be very cosily, the 
Department has adopted this provision 
as proposed by giving the State agency 
the option of imposing a fee for cards 
replaced above a State agency 
determined threshold upon receipt of 
approval from FNS. To clarify, payment 
of fees cannot be made through a 
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deduction to the food stamp household’s 
benefit account. Further, the State 
agency would need to ensure that the 
fees are applied to the EBT cost center 
and reported as program income. 

The Department also proposed that 
the State agency be required to replace 
lost or stolen EBT cards, or PINs when a 
household has forgotten it, within two 
business days after the household has 
reported the loss to the State agency. 
Four commenters supported this 
provision as written. Three commenters 
stated that immediate replacement of 
cards/PINs should be required. One 
commenter felt that recipients should be 
allowed to complete a manual 
transaction while awaiting card/PIN 
replacement. Nine commenters opposed 
the two business day replacement as 
unrealistically short and suggested 
alternative timeframes. Three 
commenters recommended three 
business days for replacement; two 
commenters suggested five business 
days for replacement; and one 
commenter, a financial institution, 
recommended a 10 to 15 day standard. 
The suggested alternative timeframes 
reflected, in some cases, the time that 
would be necessary when the cards and 
PIN are mailed from a central location. 

Since the Department is requiring PIN 
selection, it is expected that centralized 
mailing of cards and PINs will be the 
exception. We do not believe that 
immediate replacement is a viable or 
practical alternative. Oh the other hand, 
we feel that two business days for 
replacement is not an unreasonable goal 
as food stamp households can access 
their benefits only with use of the EBT 
card and such access is very important 
for households. Further this quick 
replacement has not been a problem for 
the demonstration projects. 
Consequently, the Department is 
adopting the proposed provision as 
final. Should a State agency propose a 
system utilizing centralized mailing of 
cards, a waiver may be requested to 
allow a longer replacement time. 
However, the Department will not 
approve time periods exceeding five 
days. The use of manual back-up 
procedures without presenting the EBT 
card represents a significant security 
risk and, therefore, would not be 
allowed. 

The Department proposed that if a 
household loses its EBT card and the 
benefits are spent, no replacement of 
benefits would be made. The proposed 
rule also required that an immediate 
hold be placed on accounts at the time 
notification is received from the 
household regarding the need for a new 
card or PIN. It was the Department's 


intent that liability for lost benefits shift 
from the recipient to the State agency at 
the time the household reports the card 
as lost or stolen to the appropriate 
entity. 

One commenter opposed the 
prohibition on replacement of benefits. 
Seven commenters stated that benefits 
lost after the household reports the loss 
should be replaced, that is, the liability 
should shift from the recipient to the 
State agency. Three of these 
commenters also stated that food stamp 
households should be entitled to the 
same protection under regulation E as 
other consumers, including limitations 
on liability for lost benefits and, further, 
that stronger protection and less liability 
is warranted for recipients. Regulation E 
is the Federal Reserve regulation which 
implements the Electronic Funds 
Transfer Act and which applies to 
electronic transfers that debit or credit a 
consumer asset account—i.e., debit card 
transactions. 

The proposed rule on liability for lost 
benefits was based on the belief that 
each household needs to be responsible 
for ensuring that their card and PIN are 
secure. Recipient training emphasizes 
the importance of keeping the PIN in a 
separate location from the card to 
safeguard benefits if the card is lost. 
While the Department understands the 
concerns raised by commenters, this 
rule retains the proposed provision and 
holds a household liable for any benefits 
drawn from their accounts prior to their 
reporting their cards lost or stolen. 
However, once the household reports 
the card lost or stolen to the appropriate 
entity, the State agency is required to 
place an immediate hold on the benefits 
and at that point assumes liability for 
lost benefits. If benefits are drawn from 
an account after the time the card has 
been reported lost or stolen, the State or 
its agent must replace the lost or stolen 
benefits. The rule has been clarified 
accordingly. 

Two commenters recommended that 
the State agency be required to maintain 
a record showing the date and time the 
household reports the lost/stolen card. 
The Department agrees that this 
documentation is necessary to establish 
liability and the rule has been revised to 
require such recordkeeping. 

One commenter stated that 
households should be notified of their 
right to card/PIN replacement. As 
indicated In the recipient training 
section, the Department expanded the 
training requirements to include 
provision of client rights to all EBT 
households. The right to card/PIN 
replacement as well as assumption of 


liability for a lost card would be 
included in this training. 

One commenter asked for clarification 
regarding duplicate accounts not being 
established which would permit 
households to access more than one 
account in the system. The suggestion 
was that there might be accounts other 
than food stamp accounts to which the 
household has access. To clarify, the 
Department is amending the proposed 
language to indicate that not more than 
one food stamp account can be 
accessed. 

Benefit Conversion 274.12(f)(6) 

The proposed rule required the State 
agency to convert food coupons into 
electronic benefits for households which 
enter an EBT area. Conversely, 
households leaving an EBT area would 
have to be able to have their remaining 
balances converted into food coupons. 
Two State agencies opposed converting 
coupons issued by another State agency 
to EBT as it would create administrative 
difficulties including, perhaps, design 
modifications to the eligibility system. 
The Department agrees. Since EBT is not 
widespread, and coupon use will 
continue for some time, the Department 
is amending the proposed rule to allow 
the State agency the option to permit the 
household that enters an EBT area to 
continue to use the coupons on hand 
prior to conversion to EBT. This 
requirement may change, however, once 
EBT has become more widespread. 

The rule also proposed that 
conversions from EBT to coupons occur 
within one business day. Nine 
commenters supported the one business 
day conversion with two of these 
commenters stating that one day is 
feasible if the client appears In person. 
However, one day may not be sufficient 
if conversion is handled by phone or 
mail. Ten commenters opposed the one 
business day conversion limit with two 
State agencies noting that coupon 
inventories are not maintained at all 
offices and, therefore, it would not be 
possible to convert recipients back to 
coupons in one business day. Four of the 
commenters opposing the one day 
conversion noted that one day 
conversion may not be possible due to 
system requirements and the need to 
process applications. Two State 
agencies felt there should be an 
allowance for the mailing of benefits 
and that one day conversion was not 
reasonable. Two commenters noted that 
coupon conversion is a service to the 
client already issued benefits and the 
associated rules should not be confused 
with those of initial issuance. The 
Department agrees that one day for 
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conversion to coupons may not be 
sufficient for those State agencies that 
maintain a centralized depository of 
coupons. Consequently, the Department 
has amended the final rule to permit the 
State agency to convert EBT benefits to 
coupons within three business days 
when centralized coupon inventories are 
used. One business day will remain the 
requirement for State agencies with 
local inventories. 

The proposed rule also permitted the 
State agency the option of limiting the 
number of conversions per household 
that may occur during a one year period 
of time. Three commenters supported a 
limit to the number of conversions. 
Another commenter stated that if 
conversions are limited, then at least 
one conversion per year should be 
allowed. Nine comm enters opposed any 
limitation on the number of conversions 
since it restricts the recipient s ability to 
shop in bordering non-EBT areas and to 
travel. One commenter felt there was no 
need to convert benefits as it adds 
unnecessaiy costs and complexity. 

Three commenters stated that the 
limitation should be lifted to 
accommodate mobile populations such 
as migrant workers. As stated in the 
proposed rule, the Department believes 
that unlimited conversions reduce the 
potential of the EBT system to minimize 
trafficking. It is not the Department's 
intent to alter the shopping patterns of 
food stamp households and the 
Department does not believe the 
limitation on the number of conversions 
will have this impact. The State agency 
is required to address household access 
to retail stores, including the equipping 
of bordering non-EBT retail stores (refer 
to section on '‘Border Stores"). Further, 
it was not the Department’s intent to 
limit mobile populations such as migrant 
workers. Certainly, households moving 
out of the area are entitled to 
conversions and should be provided 
conversions in all cases. It is also the 
Department’s intent that conversions be 
made available for situtations such as 
leaving the area temporarily for family 
emergencies. However, the Department 
maintains that State agencies are in the 
best position to determine whether any 
limits on conversion are warranted and 
how such limits are best applied. The 
Department is clarifying this 
requirement to permit State agencies to 
establish a limitation on the number of 
conversions that will be approved by 
FNS during the APD process; however, 
any limitation shall not be applicable to 
households that move from the EBT 
area. 

Under the proposed rule, the State 
agency would be required to round the 


benefits down to the nearest dollar 
amount suitable for coupon issuance. 
For the remaining benefits in an EBT 
account, the Department proposed that 
the household spend any remaining 
benefits in order to eliminate the small 
remaining balance. One commenter 
opposed the rounding down and one 
commenter supported it. Opposition to 
the rounding down was stated to be that 
the recipient would "lose" benefits. The 
Department would like to clarify that 
benefits that cannot be converted are 
not lost The benefits remain on the EBT 
card and the recipient is instructed to 
spend these benefits down. 

Several State agencies commented on 
the spending down procedures with one 
of the State agencies stating that they 
oppose the notification to the household 
to spend down; they felt this notice 
could be provided during the initial 
training. However, in order to minimize 
the prospect of a household not using its 
benefits, the Department believes that 
the notification is warranted. Another 
State agency commented that they 
should be permitted to certify the 
remaining amount over to the receiving 
State agency and zero out the account 
with household approval. One State 
agency commented that State agencies 
should be permitted to requite recipients 
to spend down amounts less than $20.00 
at conversion. The Department believes, 
however, that recipients have a 
sufficiently strong interest in retaining 
this level of benefits to justify our 
retention of the requirement for 
conversion as proposed. The 
Department based on the comments 
received, is not sufficiently compelled to 
change the provision for rounding down 
and spending down. 

One commenter asked for clarification 
regarding the situation when a 
household fails to initiate a conversion 
before leaving the EBT area and 
whether the State agency is permitted to 
deny a request that the unspent benefits 
be transferred. To clarify, the State 
agency cannot deny a request for the 
transfer of benefits that have been 
issued but have not been spent. 

The Department also proposed that if 
the household fails to spend the 
remaining balance within one week 
after conversion, the State agency would 
expunge the amount and notify the 
Department of the amount of benefits 
expunged. One commenter opposed the 
expunging of benefits stating that 
recipients should not be required to "use 
it or lose it." The Department believes 
that, when households have given notice 
that they are leaving the area and have 
converted their EBT benefits to coupons, 
it is reasonable to allow the State 


agency to limit the cost of account 
maintenance by expunging the 
remaining amount, in these cases, the 
households have chosen not to access 
their remaining benefits, an amount 
which would not exceed $1.99. and 
would not be accessing these benefits 
since they have left the area. Therefore, 
the final rule is adopted as proposed. 

Stale or Dormant Accounts—Section 
274.12(f)(7) 

The Department proposed that when 
accounts are inactive for a three month 
period that the State agency be 
permitted to store the remaining benefits 
amounts off-line. Two commenters 
supported off-line storage of inactive 
accounts with one of commenters 
stating that off-line storage of inactive 
accounts should not be mandated and 
the other commenter stating that the 
State agency should be given the option 
as to when to load inactive files off-line. 
One commenter supported the proposed 
provision of moving accounts that are 
inactive for three months to an off-line 
File. Five commenters opposed off-line 
storage after three months, with two 
commenters citing that it was not worth 
the effort, that it would be easier to 
maintain the accounts on-line until time 
to purge. One commenter, a financial 
institution, stated that the standard 
banking practice was six months for 
inactive accounts and twelve months for 
stale dating. A State agency 
recommended that two consecutive 
months of inactivity be used. One 
commenter recommended conforming 
with AFDC accounts where a warrant is 
canceled after 180 days if it is not 
cashed. Given the lack of consensus on 
the time period for moving accounts off¬ 
line. the Department has maintained this 
provision as proposed. State agencies 
may determine when inactive accounts 
are moved off-line any time after a 
minimum period of three months. 

Two commenters asked that " inactive 
accounts" be more precisely defined. 

The Department defines inactive 
accounts as those accounts that have 
had no activity initiated by the 
household, regardless of whether 
benefits have been issued. One 
commenter asked if off-line accounts 
carry an interest liability under the Cash 
Management Improv’ement Act. To 
clarify, food stamp benefit accounts are 
an authorization account, not a 
consumer account whereby funds in the 
consumer account earn interest. 

Therefore, there would be no interest 
liability with the off-line food stamp 
accounts. A State agency asked if they 
could delegate off-line accounts to a 
contractor. The State agency may 
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contract out the maintenance of off-line 
accounts but they would need to ensure 
that they could access the off-line 
account as necessary. 

The proposed rule required the State 
agency to attempt to notify the 
household prior to storing the benefits 
off-line and inactivating the benefit card 
account. Three commenters supported 
this provision as written; two 
commenters opposed. In keeping with 
current food stamp program 
requirements, the Department feels that 
it is incumbent upon the State agency to 
attempt to notify the household prior to 
storing the benefits off-line and 
inactivating the benefit card account. 
This provision is adopted in the final 
rule as proposed. 

The proposed rule would permit the 
State agency to expunge dormant 
account benefits after one year of 
inactivity. Two commenters supported 
the provision as written. One 
commenter opposed this provision. 
Three commenters stated that one year 
was too long and suggested other 
timeframes. Two commenters 
recommended 90 days before expunging 
dormant accounts and one commenter 
recommended a period six to nine 
months. One commenter noted that 
timeframes for unclaimed accounts vary 
according to State statute. One 
commenter asked whether the term 
"expunged** means that the household is 
no longer entitled to the benefits. Three 
commenters stated that the language in 
this provision seems to contradict the 
provision for expunging the remaining 
conversion benefit balance after a one 
week period. To clarify these last two 
issues, the Department defines the term 
"expunged" to mean that authorization 
for household use of remaining benefits 
is withdrawn and the benefits are, 
therefore, no longer available to the 
household. Further, the Department 
believes that a different standard is 
warranted for expunging stale accounts 
than for expunging unconverted EBT 
food stamp benefits that have not been 
spent down after a household is notified 
to do so when conversion takes place. 
Unlike households that have not 
accessed their benefits for a year and 
have not contacted the State agency, 
households requesting conversion to 
coupons have contacted the State 
agency and have essentially given 
permission to the State agency to close 
their case. Moreover, in a conversion 
situation, the maximum expunged 
amount would be $1.99. Therefore, the 
timeframe for expunging benefits 
remains at one year. However the 
Department recognizes that this is a 
provision that pertains to the 


availability of benefits, there needs to 
be consistency across State agencies. 
Therefore, the rule has been modified to 
require State agencies to expunge stale 
accounts (i.e., those unaccessed for one 
year) on a monthly basis and report the 
change in the benefit issuance obligation 
along with other issuance obligation 
information reported to FNS each 
month. 

Photo Identification Cards 

The proposed rule stated that the 
requirements for providing identification 
cards do not apply in EBT systems 
because EBT systems can adequately 
safeguard against fraudulent and/or 
duplicate issuances by use of the PIN. 
However, State agencies that wish to 
continue the issuance of identification 
cards in addition to EBT cards may do 
so. Six commenters, three of which were 
retailers, supported the provision as 
written. Two commenters felt that both 
a PIN and photo should be allowed, with 
one commenter, a retailer, stating that 
photo identification should be permitted 
when the system is down. Since the 
proposed rule permits the State agency 
to issue identification cards in addition 
to the EBT cards, if they choose to do so, 
we have adopted the proposed provision 
as final. 

Timely Issuance—Section 274.12(f)(8) 

The proposed rule required State 
agencies that issue benefits through EBT 
to meet the processing standards for 
issuance of normal applications and 
expedited service applications. Four 
comments were received in support of 
this provision as written. One 
commenter stated that "timely" access 
needs to be specifically defined. We 
believe that "timely" is adequately 
addressed in 7 CFR 273.2 regarding 
application processing and expedited 
service timeframes. Consequently, this 
provision has been adopted in the final 
rule as proposed. 

Access to Retail Stores 

The proposed rule required that the 
EBT system provide for minimal 
disruption of access to and service in 
retail stores and not result in either a 
significant reduction in choices of 
authorized retailers for households or a 
significant increase in the cost of food or 
transportation to participating 
households. Eleven commenters stated 
that "minimal disruption** in terms of a 
"significant reduction of choices’* and/ 
or a "significant number of participating 
retailers" should be defined in more 
quantifiable terms, with two of the 
commenters also adding the need for 
quantifying minority store participation. 
Three of the eleven commenters 


provided suggested participation rates 
from at least 75 percent of ail authorized 
retailers, to 90 percent of participating 
supermarkets and 75 percent of 
participating small retailers, to 90 
percent of all authorized stores unless 
no area using EBT is more than five 
miles from a participating store. One 
commenter suggested that loss of any of 
the largest six to eight supermarket 
chains should be considered a 
significant reduction in choice. One 
commenter noted that significant 
reduction in choices of authorized food 
retailers for households could be 
interpreted in a very restrictive manner 
if only a few stores, for example, do 80 
percent or more of food stamp volume in 
an area. Three commenters 
recommended that surveys or a 
monitoring effort be required to assess 
whether EBT results in significant 
reduction in choices, with one of the 
commenters stating that FNS should 
fund such an effort. One commenter 
noted that State agencies should be 
required to examine complaints of 
inadequacy. One commenter stated that 
the statute does not address that EBT 
shall not result in a significant increase 
in the cost of food or transportation to 
participating retailers. 

The Department carefully considered 
the many comments received regarding 
this provision. We do not feel that 
quantifying a "significant reduction in 
choices" or a "significant number of 
participating retailers" is a viable 
alternative. No federal rule stating 
acceptable percentages could 
adequately anticipate the myriad of 
possible retailer environments that exist 
in the country. For example, one area 
may exist where there are just a few 
stores that do almost all of the food 
stamp business. In this area, the State 
agency might be faced with a 
"significant reduction in choices’* if one 
or more of these stores did not 
participate in the EBT system. In 
another area, where food stamp 
business is spread over many stores, 
non-participation by particular retailers 
could probably be handled more readily. 
The State agency must determine 
whether shopping patterns for 
households residing in the project area 
would be disrupted and "significant 
reduction in choices" or a "significant 
number of participating retailers" would 
need to be determined on a case-by-case 
basis. However, the Department fully 
intends to use its approval authority in 
examining the sufficiency of the State 
agency deployment plan to ensure that 
the needs of households are met without 
a significant increase in the cost of food 
or cost of transportation for households. 







The Department has amended the 
language at paragraph 274.12(g)(4)(ii)(C) 
to require the State agency to examine 
household shopping patterns in the EBT 
issuance area in order to establish the 
needs for POS terminal deployment. The 
Department has also amended 
paragraph 274.12(f)(8) to require that the 
EBT system not result in a significant 
increase in the cost of food or the cost of 
transportation to participating retailers 
incurred by food stamp households. 

Retailer Participation—Section 274.12(g) 

The Department received numerous 
comments regarding the provisions 
prescribed in the proposed rulemaking 
for retailer participation. The six areas 
proposed for retailer participation 
include: 

(1) Providing retailer an opportunity to 
participate; 

(2) Retailer cost to participate; 

(3) Sufficient numbers of retailers 
participating; 

(4) Terminal deployment 
requirements; 

(5) Crediting of retailers; and 

(6) Retailer agreements. 

The statute requires State agencies to 
afford all authorized food retailers an 
opportunity to participate in the EBT 
system. Four comments were received 
which requested clarification on the 
participation of drug treatment centers 
and homeless meal providers. As 
explained in the proposed rule, an 
authorized food retailer includes each of 
the retailer types authorized to 
participate as prescribed under 7 CFR 
278.1. The Department wishes to clarify 
that this requirement includes any 
authorized food retailer including senior 
citizens' centers or Meals-on-Wheels 
providers, treatment programs such as 
drug addiction and alcohol 
rehabilitation programs, group living 
arrangements, shelters for battered 
women and children, homeless meal 
providers, house-to-house trade routes, 
farmers markets, and other firms that 
sell eligible food products. All of these 
food retailers as well as supermarkets, 
grocery stores, convenience stores and 
comer markets must apply to FNS in 
order to be authorized to participate and 
be authorized by FNS prior to accepting 
food coupons, or EBT access cards, in 
exchange for eligible food items. State 
agencies do not have authority to select 
which retailers can or cannot participate 
in an EBT system. 

One comment questioned whether all 
retailers are required to participate in 
the EBT system with a second comment 
suggesting that once an EBT system is in 
operation, continued participation as an 
authorized retailer should be contingent 
on participation in the EBT system. 


Similarly, another comment suggested 
that State agencies should have the 
option to permit retailers to participate 
without the installation of a POS 
terminal. Regarding this latter concern, 
the Department wishes to clarify that 
retailers may not choose to remain on a 
paper voucher system in lieu of the EBT 
system as long as a POS terminal can be 
utilized at the store location. However, 
if they do not desire POS terminals, they 
are not required to accept them. 
Furthermore, authorized retailers must 
continue to accept food coupons even 
though an EBT system operates at a 
particular store location. The 
Department is amending the proposed 
rule at paragraph 274.12(g)(1) to add a 
sentence which reads "an authorized 
food retail store shall not be required to 
participate in an EBT system." In 
addition, the Department is revising the 
last sentence at pargaraph 274.12(g)(l)(i) 
by adding "via a POS terminal" after 
"on-line transactions" in order to clarify 
that the Department views the primary 
EBT system as consisting of POS 
terminals and that alternative systems 
could be utilized only if a retailer cannot 
accommodate such terminals. 

Two comments also questioned the 
flexibility of the proposed provisions 
regarding an alternative system for 
those food retailers that would not have 
POS terminals or be able to telephone at 
the time of sale to obtain authorization 
from the central computer database. 

One commenter noted that a manual 
voucher system as back-up or an 
alternative for food retailers unable to 
accommodate a POS terminal would be 
costly for State agencies. One 
commenter supported the proposed 
alternative for those food retailers that 
had no telephone access. As discussed 
in the preamble to the proposed rule, 
utilization of manual vouchers or other 
back-up systems is to be limited to 
retailers which, due to the nature of 
their business, could not accommodate 
electronic access to the EBT system. The 
Department does not intend to disallow 
manual voucher systems or other 
alternatives to a POS terminal as one 
comment stated. Rather, the Department 
has urged demonstration projects to 
develop methods that permit all types of 
authorized retailers to access the EBT 
system, utilizing an electronic access to 
the extent possible. This is appropriate 
as a step which will permit EBT systems 
on a nationwide basis. However, if a 
State agency devises a method to 
accommodate retailers such as route 
vendors without utilizing a manual 
voucher procedure, the Department 
would be willing to entertain that 
possibility. 


As a result, retailers would not be 
permitted to refuse POS terminals in 
exchange for a manual voucher system 
solely because of a preference for a 
paper redemption system. 

However, State agencies may choose 
to utilize manual vouchers during an 
interim period when a retail store is 
awaiting installation of POS equipment. 
This policy is consistent with one 
comment received urging that EBT be 
implemented in a manner which is 
equitable for all food retailers. Several 
other comments also indicated that 
there is a need to avoid disruption of the 
competitive market among food retailers 
which such an interim measure 
alleviates. 

One comment recommended that food 
retailers be required to have a bank 
account. The Department currently does 
not require authorized food retailers to 
have bank accounts in order to redeem 
food coupons. However, the vast 
majority of financial institutions have 
operating policies which would preclude 
redemption of food coupons for a 
retailer that did not have an ongoing 
relationship with a given bank. 

Therefore, the Department sees no need 
to require retailers to have bank 
accounts as it is a routine part of 
business practices and a retailer would 
have to have a relationship with a 
financial institution capable of 
electronic settlement 

Retailer Access to System—Section 
274.12(g)(1)(H) 

The Department proposed that the 
State agency permit access by the 
retailer to the EBT central computer 
within two weeks of receipt of the FNS 
authorization notice and provide access 
to the system within 30 days or a 
mutually agreed time period if the 
retailer chooses a third party processor 
or chooses to drive its own terminals. To 
facilitate the third party interface and 
certification process, the Department 
proposed that State agencies be required 
to publicize their third party interface 
requirements in advance of system 
implementation. Seven of the nine 
comments received were opposed to the 
time limits as proposed. These 
commenters indicated that installation 
time for telephone lines, POS terminal 
installation, terminal set-up and the 
need to successfully complete State 
certification in instances of third party 
processors in many instances requires 
more than the proposed two weeks for 
retailers and 30 days for third party 
processors. For example, one comment 
indicated that dedicated telephone 
installation by the telephone company 
can take up to 45 days alone. State 












11234 


Federal Register / Vol. 57, No. 63 / Wednesday, April 1. 1992 / Rules and Regulations 


agencies shall continue to be required to 
permit access to the EBT system within 
two weeks for food retailers and 30 days 
for third party processors or retailers 
driving their own terminals. The time 
periods begin after FNS authorization is 
received by the retailer. The Department 
is revising the proposed rulemaking to 
require FNS field offices that are 
responsible for authorizing food retailers 
to inform each retailer at the time of 
application that an EBT system operates 
in their location and to provide timely 
notice to the State agency of all newly 
authorized retailers. Provided the 
retailer can reasonably expect 
authorization to participate, the food 
retailer and State agency or its 
contractor can take preliminary steps 
which ensure timely access to the EBT 
system once the retailer receives formal 
authorization from FNS. 

However, if circumstances beyond the 
control of the State agency or its 
contractor will prevent access within 
the prescribed time periods, the State 
agency shall inform the retailer and/or 
third party processor. Such 
circumstances may include, but are not 
limited to, the installation of telephone 
lines, establishment of the pre¬ 
notification required to validate ACH 
crediting to a retailer’s bank account 
and successful completion of State 
agency certification standards for 
functional and acceptance testing. 
Consequently, the language at 
paragraph 274.12(g)(1)(H) is changed to 
include provisions for circumstances 
outside the control of State agencies or 
their contractors. 

Two comments indicated that all food 
retailers should be permitted access to 
the EBT system at the same time. The 
Department agrees that implementation 
of the EBT system should be conducted 
in a manner that does not disrupt 
existing markets to the extent possible. 

It is not possible, however, for newly 
authorized retailers once the EBT 
system has been implemented to be 
equipped at the same time as all other 
retailers. The Department shall review 
implementation plans prepared by State 
agencies to ensure that retailers are not 
put unnecessarily at a competitive 
disadvantage during implementation of 
the EBT system. The Department 
believes that implementation needs may 
differ considerably from site to site 
which necessitates flexibility for State 
agencies in their planning. As a result, 
no changes are made to the proposed 
rule with respect to this issue. 

Retailer Costs—Section 274.12(g)(2) 

In the proposed rule, the Department 
prohibited a State agency from requiring 
retailers to bear costs essential to and 


directly attributable to an EBT system 
utilized solely for the Food Stamp 
Program. The Department also proposed 
that the State agency may, with FNS 
approval, share appropriate costs with 
retailers if the equipment is utilized for 
commercial purposes in addition to food 
stamp EBT transactions. The 
Department received 33 comments 
regarding this provision or issues 
pertaining to costs to retailers. 

Comments generally focused on three 
areas: 

(1) General perspectives on 
prohibiting retailer cost; 

(2) Cost sharing between government 
and retailer and 

(3) Costs to upgrade or retrofit retailer 
equipment. 

Two comments supported and six 
commenters opposed, in general, the 
provision prohibiting a State agency 
from requiring retailers to pay the costs 
of an EBT system. One comment 
disagreed with the Department's 
interpretation of section 7(g) (7 U.S.C. 
2010(g)), of the Act believing that section 
7(g) is applicable only to instances 
where an EBT system is mandated by 
the Department or the Office of the 
Inspector General. One comment 
observed that the provision prohibiting 
retailer costs shifted costs from retailers 
to State and Federal governments. Two 
comments indicated that retailers 
gained economically from reductions in 
coupon handling costs. One comment 
suggested that food retailers should be 
able to absorb the cost of EBT 
equipment. In general, those that 
disagreed with this provision did so 
believing that food retailers stand to 
gain from an EBT system because they 
will be relieved of the costs they are 
currently incurring under the coupon 
system; therefore, it would be equitable 
for retailers to contribute to the cost of 
EBT. While the Department does not 
dispute this position, it believes 
Congress’ intent was that this provision 
be applied broadly. However, the 
Department wishes to clarify that this 
regulatory provision permits food 
retailers that choose to invest in their 
own equipment to pay for that 
equipment. State agencies, however, 
cannot require food retailers to purchase 
equipment or incur other costs as a 
condition of participation in the EBT 
system. 

On the second issue, cost sharing 
provisions, twenty comment letters were 
received on a variety of topics. Five 
commenters, mostly retailers, suggested 
that retailers providing equipment be 
reimbursed through transaction fees. 
Three other retailers commented that 
they did not expect to be reimbursed for 


EBT transactions conducted on their 
terminals. One comment requested 
clarification on whether transaction fees 
were a negotiable item. Another 
comment asked whether the State 
agency should expect retailers to share 
costs. A number of other comments also 
raised concerns on how cost sharing 
may be accomplished and requested 
more pricing definitions in the final 
regulations. The Department has chosen 
to leave it to each State agency to 
negotiate the best arrangements to meet 
its own goals of implementing EBT 
systems and achieving cost neutrality. 
The Department is giving State agencies 
discretion in determining whether their 
EBT system design will involve the 
payment of transaction fees and does 
not believe that it is appropriate to 
impose a fee structure or define 
acceptable cost sharing methods. Two 
commenters supported transaction fees 
paid by the State agency, if necessary 
and provided the fees were not 
leveraged higher and higher, because, 
they noted, there is an administrative 
burden associated with tracking a "fair 
cost” by specific uses of equipment. 

Several comments supported the 
Department's discussion in the preamble 
to the proposed rule that if a retailer, for 
business reasons, decided to purchase 
and deploy terminals or obtain EFT 
services through a third party processor 
the retailer is making a business 
decision not to use the EBT system 
equipment. These commenters 
recommended that the State agencies 
should place terminals procured with 
government funds for food stamp only 
transactions or other government 
applications but not permit those 
terminals to be utilized for commercial 
purposes and get involved with 
collecting fees for commercial activities. 
These commenters also thought it 
inappropriate to permit shared 
ownership arrangements between 
government agencies and food retailers. 
The Department agrees with these 
commenters that collecting fees is 
inadvisable for State agencies. 

However, the Department is not 
changing the proposed rule requiring 
compensation for government terminals 
in order to maintain maximum flexibility 
for the State agencies by allowing such 
fee arrangements. 

The third issue raised by four 
comment letters is the issue of costs 
related to upgrading equipment already 
deployed commercially in food retail 
stores and retrofitting costs to adhere to 
the requirements of this regulation. One 
commenter asked who would pay these 
costs and pointed out that use of 
standard interfaces would lessen such 









costs. As stated previously, such costs 
would need to be negotiated when a 
State agency implemented an EBT 
system. Similarly, maintenance costs, 
raised by one comment, would be 
incorporated into new or existing 
contractual terms as each system is 
implemented. Two comments stated that 
the costs for modifications to existing 
commercial POS terminals for EBT 
should not be borne by the retailer. 
Again, the Department views this as an 
issue which must be negotiated as the 
State agency develops plans, estimates 
costs and prepares for system 
implementation. 

^)T)(C) t QreS —Section 274.12(g) (3) and 

Under the proposed rule, the 
Department required that the State 
agency and border stores negotiate a 
mutually agreed level of POS terminal 
deployment up to the number of lanes 
per store. The Department suggested in 
the preamble to the proposed rule that 
the State agency conduct a survey of 
food stamp households to help in 
determining whether shopping patterns 
for households residing within the 
project area would be disrupted. The 
proposed rule did not distinguish 
between stores bordering the intra-State 
EBT project area and those stores 
residing outside the State boundaries. 
However, in the preamble to the 
proposed rule, the Department 
acknowledged that equipage of border 
stores across State boundaries may 
present some unique difficulties and 
specifically requested comments on this 
issue. 

Several commenters questioned the 
implicit requirement that State agencies 
deploy equipment across State 
boundaries. These commenters pointed 
out that there are no established 
procedures for negotiating 
reimbursement for equipment when a 
second State implements and EBT 
system nor are there procedures for the 
coordination between State agencies 
whose clients frequent the same food 
retail stores. One comment suggested 
that some form of reimbursement be 
instituted to a State required to deploy 
terminals in another State. Two 
commenters viewed deployment in 
border stores as an issue that argues for 
a regional network or national EBT 
system solution. The Department agrees 
that this is an area for which procedures 
are not yet well defined. In fact, it is an 
area that has yet to be examined in EBT 
systems and, consequently, is one of the 
areas that the Department will be 
watching closely as EBT systems 
expand. The Department anticipates 
that interstate equipage and transaction 


interchange will be subject of future 
rulemaking. In the meantime, the 
proposed rules have not been expanded 
to address this issue, but the 
Department expects that State agencies 
will be able to negotiate equitable 
solutions. 

Twelve comments were received 
expressing a range of concerns with the 
proposed border store deployment 
provision. Two comments agreed with 
the Department’s suggestion that State 
agencies survey food stamp households 
to determine shopping patterns and the 
need to equip stores bordering the 
project area or conduct a study to 
establish household shopping patterns. 
One of these commenters further 
recommended that the study of border 
stores be mandated and that the 
findings be reassessed in any periodic 
evaluations of the EBT system. The 
Department also received several 
comments regarding the criteria, if any, 
that should be utilized by the State 
agency in determining the need to equip 
border stores, in particular stores 
located across State boundaries. Several 
comments specifically recommended not 
requiring deployment across State 
boundaries provided the State agency 
can demonstrate that an adequate 
number of retailers exists within State 
boundaries and are equally accessible 
to food stamp households. Another 
commenter echoed those comments by 
suggesting that deployment across State 
boundaries be based on need and not on 
client shopping habits or convenience. 
Some commenters suggested that, in a 
situation where the border store wished 
to be equipped without clear evidence of 
need, a border retailer should be 
expected to purchase its equipment or, 
at a minimum, contribute to the 
equipage of its store. Failing this, these 
commenters argued, the equipment 
should be purchased by the Department 
rather than the State agency. 

Other commenters, favoring the 
required State deployment across State 
boundaries, suggested that failure to 
equip border stores violates the statute 
in that it severely limits shopping 
choices. Another comment suggested 
that the criteria be that all stores within 
reasonable distances from borders, i.e., 

15 miles from project area, must be 
equipped and that no disruption of 
shopping patterns or food retailers 
losing potential market revenue should 
take place. A number of comments 
supported establishment of the criterion 
to avoid potential loss of market share 
by food retailers. 

The Department agrees that some 
assessment of household shopping 
patterns is necessary to ensure that 


household access is not significantly 
disrupted in accordance with paragraph 
(f)(9) and paragraph (g)(3) of this final 
regulation. Therefore, the Department 
has amended the language at paragraph 
274.12(g)(4)(ii)(C) to require the State 
agency to examine household shopping 
patterns in the EBT issuance area in 
order to establish the needs for POS 
terminal deployment. 

The Department also agrees that food 
retailers bordering the EBT operating 
area and which are necessary for 
recipient food access must be equipped 
regardless of State boundaries. State 
agencies should achieve a level of 
deployment sufficient to ensure that the 
needs of eligible households can be met 
without increasing their food or 
transportation costs. The focus of the 
decision to equip border retailers is on 
meeting household needs, not 
necessarily increasing household 
convenience. The Department wishes to 
emphasize, however, that it is 
inadequate to establish a criterion 
which confines deployment to retail 
stores located within the State 
boundaries solely because the number 
of stores within the State’s boundaries 
appears to be adequate. A 
determination of accessibility for all 
portions of the caseload must also be 
made. The Department believes the 
language of the proposed rule is 
sufficient to enforce adequate equipage 
in border areas, given the variety of 
situations that exist. The Department 
fully intends to use its approval 
authority in examining the sufficiency of 
State agency deployment plans. 

POS Terminal Deployment—Section 
274.12(g)(4)(H) 

In accordance with section 7(i)(3)(B) 
of the Act (7 U.S.C. 2016(i)(3)(B)), the 
Department proposed that all lanes shall 
be equipped for those retailers for whom 
food stamp redemptions comprise more 
than 15 percent of their total food sales. 
For those stores having food stamp sales 
below 15 percent of total food sales, the 
Department proposed to require that the 
State agency equip supermarkets with 
one terminal for every $11,000 of 
monthly food stamp redemption activity 
up to the number of lanes per store. 
Supermarkets are those food retailers 
which identify themselves as such when 
applying to the Department to 
participate in the Food Stamp Program. 

All other food retailers were proposed to 
receive one terminal for every $8,000 of 
monthly food stamp redemption activity 
up to the number of lanes per store. 

Under the proposal, the State agency 
also was required to review terminal 
deployment once each year. State 
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agencies may also submit an alternative 
deployment formula for FNS approval as 
long as the alternative does not provide 
fewer terminals than the FNS formula. 
Finally, the Department proposed that 
newly authorized food retailers and the 
State agency could negotiate terminal 
deployment up to the number of lanes in 
each store based on known shopping 
patterns in the store’s location. 

FNS Field offices are permitted under 
the proposed rulemaking to provide 
retailer redemption activity reports at 
the request of the State agency, 
provided that specific retailer 
information remains confidential in 
accordance with section 9(c) of the Act 
(7 U.S.C. 2018(c)). Additionally, the 
proposed rule permitted the State 
agency to make adjustments to the 
number of terminals when a food 
retailer provides sufficient evidence 
documenting the need for additional 
terminals or where redemption patterns 
indicate a need for fewer terminals. 

The Department received 33 comment 
letters regarding the various provisions 
proposed for terminal deployment. 
Comments fell into the broad categories 
pertaining to the need for and method of 
determining deployment in all lanes to 
meet the statutory minimum 
requirement, the formula for equipping 
stores having less than 15 percent of 
food sales in food stamps, and 
requirements for signs to prevent alleged 
discrimination in stores with less than 
all lanes equipped. 

Despite the statutory requirement that 
all lanes need to be equipped when food 
stamp business exceeds 15 percent of 
total food sales, the Department 
received nine comments disagreeing 
with this requirement as it was 
proposed. Several comments insisted 
that all lanes require POS equipment to 
ensure that “welfare only” lanes are not 
designated and to comply with program 
requirements that retailers provide 
equal treatment to food stamp 
households. One commenter suggested 
that indemnifying food retailers that do 
not get every lane equipped would not 
be an issue if all lanes are equipped 
Some commenters opposed the 
requirement due to the impact on store 
productivity as well as the potential cost 
implications to a State agency. The 
Department fully intends to comply with 
the statutory requirement and notes that 
the proposed rulemaking permitted State 
agencies to request approval for an 
alternative formula for deployment 
above the minimum levels prescribed 
herein. In fact, the Department is 
amending the proposed rules to allow 
State agencies to deploy terminals 
above the minimum levels prescribed 


herein without having to obtain prior 
approval from FNS. In addition, food 
retailers are permitted to submit 
additional documentation to 
substantiate the need for more terminals 
than initially determined necessary. 
However, the Department continues to 
believe that, in an effort to keep EBT 
systems cost neutral, it is difficult to 
support the notion that all stores, 
regardless of food stamp activity level, 
should have all lanes equipped by the 
government. 

Several commenters asked for 
clarification on the basis for the formula 
and why it distinguishes between 
supermarkets and other food retailers. 

As indicated in the preamble of the 
proposed rulemaking, this is a minimum 
deployment formula designed to 
accommodate the anticipated number of 
transactions and volume of food 
purchases by type of retailer. The 
Reading, Pennsylvania experience 
showed that supermarkets typically did 
larger food stamp dollar volumes per 
transaction which is a similar pattern 
nationally. Upon application to the 
Department for authorization, 
prospective food retailers indicate 
which type of retailer they are, using 
categories which are generally derived 
from recognized industry standards. The 
formula also stems from redemption 
information showing that peak 
transaction periods occur on or shortly 
after the benefit issuance dates. One 
other comment questioned how the 15 
percent threshold was derived. The 
Department wishes to clarify that this 
threshold is specified by statute and 
represents Congressional intent to 
establish a level of food stamp business 
significant enough to warrant 
deployment of POS terminals in every 
lane. 

Several comments received were 
directed at the formula proposed for 
equipping less than all lanes. Two 
commenters asked for clarification 
about whether a retailer doing less than 
$8,000 in food stamp business is 
excluded from the EBT system or 
entitled to a terminal. Retailers must be 
afforded access to the EBT system 
regardless of the level of their food 
stamp business. Retailers doing less 
than $8,000 in food stamp business are 
entitled to at least one POS terminal. 
Several comments supported the 
possibility of utilizing manual voucher 
procedures in lieu of deploying 
terminals at low volume food retailers. 
As discussed earlier, the Department 
does not find this argument persuasive 
because we want to minimize the 
volume of paper vouchers in the interest 
of system security. Consequently, the 


Department believes that, if a retailer 
can accommodate a POS terminal, the 
State agency must provide the terminal 
for the retailer to access the system. 

A similar comment asked the 
Department to clarify whether State 
agency authority to reduce the number 
of POS terminals at paragraph 
274.12(g)(4)(ii)(C) is applicable for 
retailers other than newly authorized 
retailers. The Department’s intent was 
that this provision apply to all retailers 
and, consequently, has moved this 
sentence to paragraph 274.12(g)(4)(ii)(B) 
to clarify that it is applicable to all food 
retailers, not only newly authorized food 
retailers. Regarding a related issue, two 
comments recommended adding a 
requirement that food stamp households 
be able to submit evidence that 
additional POS devices are needed. The 
Department agrees with this and has 
amended the proposed rule to add such 
a provision. 

Four comments were received that 
raised concerns regarding the 
deployment formula and its application 
to inquiry terminals. One comment 
questioned whether an inquiry terminal 
was to be included in the maximum 
number of terminals required under the 
formula. One comment asked for 
clarification on who should pay for 
inquiry-only terminals. 

Two comments indicated that the 
maximum of one terminal per lane 
would preclude the option of putting a 
balance only terminal at the courtesy 
counter. One of these comments also 
requested a better definition of lane, as 
compared to the courtesy counters and 
other departments in a supermarket. 

The Department does not require a 
balance inquiry terminal in every food 
retail store but inquiry terminals may be 
deployed at the option of the State 
agency or by a food retailer. Balance 
inquiry terminals are to be a means of 
enabling food stamp households to 
readily obtain their account balance. 

Our experience has been that balance 
inquiry terminals are not necessary in 
smaller food retail stores since the POS 
terminal is readily available in most 
instances. The POS deployment formula 
refers to POS terminals at check-out 
lanes only. It does not involve balance- 
only terminals. The question of who 
should pay for balance inquiry terminals 
remains a matter to be negotiated 
between the State agency and food 
retailers provided it is consistent with 
agreements for POS terminal 
deployment in checkout lanes. The 
standards for POS terminal deployment 
are designed as minimum standards to 
enable food stamp households to access 
the EBT system for their benefits 
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without requiring extended waiting in 
checkout lines or being singled out as 
welfare recipients. Inquiry terminals do 
not have an appreciable effect on the 
POS terminal deployment requirements. 

Two comments supported an 
alternative formula to the formula 
proposed. They did so because in many 
instances food retailers are protective of 
total food sales information which is 
required to determine the 15 percent 
threshold for full lane equipage. The 
comments recommended basing 
deployment solely on food stamp 
volume and number of checkout lanes, 
e.g., one terminal per every $15,000 in 
food stamp sales per month, one 
terminal for every two lanes for stores 
with food stamp sales between $5,000 
and $14,999 and so forth. Another 
comment indicated that for a combined 
food stamp and WIC program (or other 
programs) the terminal deployment 
formula should equal food stamp plus 
WIC benefit redemption levels, divided 
either by $11,000 or $8,000 as 
appropriate. While the Department 
recognizes the concerns expressed 
about total food sales information, the 
statute stipulates the 15 percent 
threshold as it applies to food stamp 
sales as a portion of total dollar amount 
of food sold by the store. In applying for 
authorization, food retailers are required 
to submit information regarding total 
food sales. In the information on file 
with FNS is insufficient or not current, 
food retailers may provide updated 
sales data to substantiate eligibility to 
receive additional equipment. 
Consequently, the Department is not 
changing the proposed formula. 

One other comment requested 
clarification on Departmental policy 
regarding deployment of POS terminals 
in express or cash-only lanes. The 
Department believes this is a retailer 
decision on whether it is necessary to 
equip cash-only lanes if all lanes in the 
store are not being equipped. Also, one 
comment requested clarification on 
whether third party processors must 
adhere to the deployment requirements. 
The Department makes no distinction in 
applying requirements for terminal 
deployment between third party 
processors employed by a food retailer 
to place and drive POS terminals and 
the EBT processor that contracts with a 
States agency. However, our experience 
to date indicates that most retailers that 
select a third party equip every lane. 

A number of commenters raised 
issues related to the nature of signs or 
other lane designations which indicate 
that a checkout lane is equipped for EBT 
activities. Five comments were received 
that agreed with the requirement with 


one comment further indicating a need 
to address signage during recipient 
training. One comment indicated that 
signage should conform with other 
payment cards as far as signage and 
lane designation. Three comments were 
concerned about the lane designation 
when EBT was the only electronic 
medium available and compliance with 
the requirement for “no food stamp 
only” lanes. Similarly, one comment 
suggested that 6ignage would be no 
protection during heavy business days. 
The Department urges that signage be in 
a generic form that conforms with 
existing practices within the food retail 
stores for other payment methods. Other 
payment forms with the appropriate 
lane designations, such as express lanes 
that accept cash only or accept cash or 
checks, are routinely and successfully 
utilized in the retail environment now. 
Most of the EBT demonstration projects 
conducted to date have adopted a 
generic plastic card design with a 
corresponding name such as 
•‘Independence Card** or simply “EBT 
accepted here** differentiating the card 
from other debit or credit card designs. 
Signage has been developed that 
enables food stamp households to select 
the appropriate EBT lanes and, although 
the lanes are designated for EBT 
purchases, they continue to be available 
to all store customers. It is critical that 
the EBT lanes remain available for use 
by all customers and not be solely 
confined to food stamp customers or 
specifically designated for food stamp or 
welfare customers only. Consequently, 
the Department has amended the 
proposed rule to clarify that signs may 
be utilized to designate the EBT lanes 
provided other customers can use the 
same lane(s). However, the Department 
is not requiring that specific language be 
contained on signs, as one comment 
recommended, nor is there a 
requirement that specific lanes such as 
express or cash only lanes be equipped. 
The Department is also amending the 
rules regarding recipient training to 
expressly require that lane equipage and 
signage be covered as a training topic. 

In a related issue, three comments 
were concerned that less than full lane 
coverage would increase potential 
discrimination charges against food 
retail stores. A similar comment is 
reflected by the suggestion that signage 
would not protect a retail store during 
peak business periods. The three 
comments supported indemnification by 
the Department against discrimination 
suits should they arise due to the 
deployment of fewer POS terminals than 
in every lane. The Department does not 
find indemnification to be an acceptable 


alternative since food retailers remain 
responsible for the actions of store 
employees in the equitable treatment of 
food stamp households. Consequently, 
no changes have been made in this final 
rulemaking to the language of the 
proposed rule. 

Eight comments were received 
regarding the role of State agencies in 
management and review of POS 
terminal deployment. The provisions for 
retailer management contained at 
paragraph 274.12(e)(4) required that 
State agencies monitor terminal 
deployment and be capable of replacing 
terminals within 24 hours. Several 
commenters felt that review of 
deployment once per year was 
inadequate because retail sales can 
change quickly and market closures or 
other circumstances require more 
frequent monitoring. Other comments 
asked for clarification on how the 
monitoring should be conducted, 
whether through on-site reviews or via 
reports from the EBT system indicating 
food stamp sales volumes. One 
comment supported a requirement that 
State agencies monitor and report POS 
deployment, taking into consideration 
the length of lines and waiting times and 
the overall volume of food stamp 
purchases. Another comment 
recommended that random reviews be 
required particularly at the beginning of 
the month. Two commenters believed 
the minimum requirement should be to 
permit retailers to request a review 
when the food retailers believe it is 
necessary. 

Since the proposed rule did not 
require a specific timeframe or method 
for monitoring deployment and signage 
requirements, the Department believes it 
is inappropriate in this final rulemaking 
to add such requirements without 
accepting comments on the specific 
proposed requirements. However, the 
Department expects that State agencies 
will make use of information from food 
stamp households, food retailers and the 
EBT system itself in determining the 
needs to adjust deployment 
requirements. 

Crediting Retailers—Section 274.12(g)(5) 

The proposed rule required that the 
financial institutions holding accounts 
for food retailers or third party 
processors be credited within two 
business days following the daily cut¬ 
over of the EBT system operator. Nine of 
the eleven comments received on this 
provision support next day crediting for 
retailer accounts. Many of these 
comments indicated that next day 
crediting, which would provide credit 
for purchase transactions the day 
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following system cut-over, is the 
industry standard and that EBT systems 
should not differ from industry practice. 
One of the remaining comments 
supported daily crediting at a minimum. 
The other comment supported the 
proposed provision. Several commenters 
requested a description of the current 
Federal settlement process and 
clarification regarding what 
improvements may be made to the 
current settlement system. 

As indicated in the preamble of the 
proposed rule, the Department proposed 
to reserve 7 CFR 278.10 to accommodate 
future rulemaking which may be needed 
for any changes to the current process 
for settlement of Federal payments for 
EBT benefits. In response to several 
comments, the Department wishes to 
clarify the current Federal funding 
process for Food Stamp Program EBT 
benefits and the need to examine 
changes to that current process. All 
Food Stamp Program EBT demonstration 
projects have utilized a similar system 
of Federal funding for EBT benefits. All 
States have employed a concentrator 
bank to serve as the chief settlement 
agent for retail store EBT transactions. 
Each business day the concentrator 
bank consolidates credits due to retail 
food stores for all EBT transactions 
which occurred during that processing 
day (i.e., from 2 p.m. to 2 p.m. of the next 
day). After stripping off credits due to 
direct customers of the bank, the 
concentrator bank prepares an 
Automated Clearinghouse (ACH) tape to 
provide electronic funds transfer 
through the ACH to settle ail remaining 
credits due to retail food stores. The 
ACH tape is submitted to the Federal 
Reserve for processing and credits are 
settled on the following business day. 
The concentrator bank provides credits 
to its own customers in accordance with 
its own policies and procedures. 

The Department maintains a separate 
letter of credit for each EBT 
demonstration project. The letters of 
credit are funded exclusively for Food 
Stamp Program EBT benefits 
transactions. Unlike other funds used for 
program purposes, FNS does not issue 
grants to States to fund Food Stamp 
Program EBT benefits. Rather, the 
Department retains ail obligational 
authority for EBT benefits funds and 
maintains its own letters of credit for 
funds availability. FNS has authorized 
the State agency or its agent for each 
demonstration project to draw funds 
from the EBT benefits letter of credit in 
order to reimburse the value of credits 
paid by the concentrator bank through 
the ACH process. Funds are requested 
by the State agency or its agent via 


SMARTLINK, the front-end 
communication linkage to the Payment 
Management System which is the grant 
payment system utilized by the Food 
and Nutrition Service and various other 
Federal agencies. The U.S. Department 
of Health and Human Services operates 
the SMARTLINK and Payment 
Management Systems. The Payment 
Management System ordinarily 
authorizes grant-related payments (i.e., 
reimbursement for program 
administrative costs) through the ACH 
system, which will provide funds the 
next business day following the day of 
the funds request. However, in order to 
provide funding to the concentrator 
bank for EBT benefits, payment requests 
are manually processed and forwarded 
to the Department of the Treasury to 
authorize a wire transfer through the 
Federal Reserve. While the Departments 
have been able to maintain this process 
for demonstration projects, all three 
Departments acknowledge the need to 
make the funding procedures more 
streamlined and efficient in order to 
support large-scale operations. 

This effort is being pursued under the 
auspices of the Federal Interagency 
Steering Committee. The Department 
has been charged by this committee to 
develop, together with other 
Departments' representatives serving on 
the Treasury Department EBT Financial 
Standards Subcommittee, develop 
alternative operational models for an 
improved financial infrastructure that 
would support large scale, multiple 
program EBT systems. 

The Steering Committee directed the 
subcommittee to prepare a report to aid 
the committee in understanding the 
range of financial infrastructures. It will 
work cooperatively with other 
subcommittees, the Treasury 
Department and Federal Reserve Board. 
It will be assisted by a contractor 
procured by the Food and Nutrition 
Service. 

Further, it is in the best interest of the 
development of EBT to encourage States 
now designing systems to do so in a way 
that allows for possible changes in the 
financial settlement process. Until a 
decision can be made for the entire 
Federal government. Federal and State 
agencies that are operating or actively 
pursuing EBT do so with the possibility 
of future changes based on the 
development of settlement and 
reconciliation standards. 

The Departments are currently 
working with EBT system cooperators to 
examine EBT funding and settlement 
processes and needs and are planning to 
report to the Interagency EBT Steering 
Committee later this fiscal year. The 


Department will continue to maintain 
the current funding process to support 
all EBT projects. At such time, that 
changes to the Food Stamp program 
financial processes and infrastructure 
are recommended, the Department plans 
to publish proposed changes to the 
process for public comment at 
subsection 278.10. 

Since the completion of these efforts 
will take some time, next day settlement 
cannot yet be made the standard for 
crediting food retailers. Consequently, 
the proposed rulemaking requirement 
for a minimum standard of two days 
from cut-over remains unchanged in this 
final rulemaking. 

Performance and Technical 
Standards—Section 274.12(h) 

Section 7(i)(2)(E) of the Act (7 U.S.C. 
2016(i)(2)(E)) requires the Department to 
issue performance and technical 
standards in the following areas: System 
processing speed, availability and 
reliability, security, ease-of-use, 
interchange, and minimum card and 
POS terminal requirements. As the 
Department explained in the preamble 
to the proposed rule, the proposed 
standards are based on experience with 
the several demonstration projects 
currently operating and the 
Department’s assessments of the 
standards currently employed by 
commercial EFT networks. 

The Department also indicated in the 
proposed rule that we expect State 
agencies to design their EBT systems to 
meet currently prevailing standards 
such as the standards established 
through the American National 
Standards Institute (ANSI) or the 
International Organization for 
Standardization (ISO) where 
appropriate. Several commenters agreed 
with this position, some even suggesting 
that the Department require that 
appropriate ANSI or ISO standards be 
utilized. The Department has recognized 
that, in many cases, each one of the 
ANSI or ISO standards may not be 
accepted by every regional network or 
other processors. Therefore, the 
Department has promulgated this 
provision as proposed. However, the 
Department will examine closely any 
State agency system that significantly 
departs from recognized industry 
standards during the APD approval 
process and expect sufficient 
justification for any such departure. 

System Processing Speeds—Section 
274.12(h)(1) 

Because system processing speeds 
have been a hotly debated issue with all 
of the demonstration projects, the 
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Department specifically requested 
comments on this area in the proposed 
rule. The proposed processing response 
times required that, for leased line 
systems, 98 percent of all EBT 
transactions have a processing response 
time of 10 seconds or less and all EBT 
transactions be processed within 15 
seconds. Leased line systems are those 
systems that utilize rented 
telecommunications carriers to connect 
from the point-of-sale to the central 
computer. For dial-up POS systems, 95 
percent of all EBT transactions shall 
occur within 15 seconds and all EBT 
transactions shall be processed within 
20 seconds. Processing response time is 
to be measured from the time the 
“enter** or ‘‘send’’ key is pressed until 
receipt and display of authorization 
information by the POS terminal 
(approval or denial). 

The Department received 47 
comments on several issues related to 
the proposed system processing speeds. 
In some cases individual commenters 
raised more than one issue. The issues 
included the specific standards for dial¬ 
up terminals and leased line terminals, 
the method of measuring response times, 
terminal time-out standards utilized 
within the industry, the applicability of 
the standards at peak operating timeB as 
well as initial start-up of a pilot project, 
and penalties and/or other remedies 
that could be taken to ensure 
compliance with the standards. Penalty 
provisions are addressed separately 
herein with overall penalty guidelines 
for all performance standards 
established by this regulation. 

Comments specific to the dial-up and 
leased line processing speed standards 
were split. Nine commenters generally 
supported the Department's proposed 
standards. One commenter wanted the 
standards to be tighter and nine 
commenters wanted the standards 
loosened to some degree for either dial¬ 
up lines, leased lines, or both. Three 
commenters suggested we provide 
greater flexibility for gearing to the 
different network standards. The 
Department believes sufficient evidence 
remains to maintain the processing 
speeds as proposed and, therefore has 
not made any changes. However, the 
Department wishes to reiterate that 
these standards are minimum standards 
that may be improved upon as 
technology changes. The Department 
also recognizes that in some situations, 
limiting factors such as existing 
telephone line capabilities, existing 
network capabilities and other 
environmental causes, the processing 
speeds may differ from these standards. 
Therefore, as proposed at paragraph 


274.12(h), a State agency may, with the 
prior written approval of the 
Department, utilize the prevailing 
industry standards that would 
presumably reflect these local factors, in 
lieu of the processing speed standards 
established herein. The Department 
believes that this provision permits 
sufficient flexibility with respect to 
existing practices and other capabilities 
that may prevent complete adherence to 
the processing speed standards of this 
final rule. Although one commenter 
stated that satellite technology is 
available, the Department does not have 
any experience with this technology or 
microwave technology and therefore 
will address these possibilities during 
the APD process, if raised. 

The Department proposed to measure 
processing speeds from the POS 
terminal at the time the “enter’' or 
“send** key was pressed to the receipt 
and display of authorization or 
disapproval information. To clarify this, 
the measurement would not include the 
full printing of the receipt as one 
commenter indicated. One commenter 
noted that the dial-up time alone can 
take between 15 to 20 seconds and 
therefore the measurement should occur 
when the connection is made with the 
host computer. The Department believes 
It is imperative that there be some 
measure of the total processing time of a 
transaction, including the time 
necessary for connection, and has 
defined this measurement accordingly. 
The Department also believes system 
design can go a long way towards 
preventing delays In connection time by. 
for example, providing sufficient ports 
for peak demands for connection. Again, 
if dial-up time is a problem in some 
areas, the regional network standards 
should reflect this. Another commenter 
stated that the industry practice is to 
measure response times “end to end 
limits” without including the POS 
terminals themselves. Although this may 
be the practice with some network 
systems, the Department has drawn 
from its experiences in the 
demonstration projects in using this 
measurement technique for processing 
speeds without significant difficulties. 
Moreover, from the vantage point of the 
retailer and the recipient, response time 
is experienced at the terminal rather 
than at the host computer. Thus, the 
measurement method will remain as 
proposed. 

Two commenters suggested that the 
Department establish a standard for 
POS terminals to “time out.*’ Typically, 
POS terminals are set to discontinue a 
request for authorization within a 
predetermined time period. This “time 


out** is, in part, a security measure 
designed to prevent unauthorized access 
to the system. The suggestions to 
increase the “time-out” period at the 
initial Implementation were made to 
help ensure that when both check out 
clerks and clients are less familiar with 
the EBT system, adequate time would be 
available to complete transactions. 
Flexibility at Implementation would 
prevent unnecessary use of off-line and/ 
or manual transactions as well as 
repeated attempts to get the transaction 
done within the time limit The 
suggestions are worthy of consideration, 
however, the Department believes that 
individual situations may differ so that a 
specific standard for timing out is not 
necessary. The Department recommends 
that State agencies recognize the POS 
terminal timer features in their 
implementation activities and make any 
necessary adjustments when required 
without unduly affecting security. 

System A vaiiobility for Reliability — 
Section 274.12(h)(2) 

In the proposed rule, the Department 
required that EBT systems be measured 
in terms of the availability of the central 
computer to authorize EBT transactions 
and the availability of the entire system. 
The proposed performance standard for 
central computer availability required 
the database to be available 99.9 
percent of scheduled time, 24 hours per 
day, 7 days per week. The Department 
also proposed that the entire system be 
available for a minimum of 98 percent of 
scheduled time, 24 hours a day. 7 days 
per week. The entire system includes the 
central computer as well as any third 
party processors and/or network 
intermediate processing facility 
connected to the EBT system to transmit 
food stamp transactions to the central 
computer database for authorization. 

The standard for the entire system 
excludes individual POS terminals, 
individual card failure and other single 
component failures. Scheduled 
downtime for maintenance work is also 
not counted in calculating the 
availability of the central computer 
system. Finally, the Department 
proposed that downtime for scheduled 
maintenance not be scheduled during 
peak transaction periods, especially 
when the State agency issues benefits 
on the same day or days each month. 

The Department received 47 
comments regarding the availability 
standards. Many of the comments 
generally supported the standards as 
established. In fact several commenters 
commended the Department for 
establishing such high standards. At the 
same time, some of these commenters 









11240 Federal Register / Vol. 57. No. 63 / Wednesday, April 1, 1992 / Rules and Regulations 


questioned whether such standards 
could be consistently attained. In a 
similar theme, other comments pointed 
out differences in telephone lines such 
as fiber optic or copper wire lines that 
would affect the availability standards 
somewhat. Other commenters raised 
concerns over whether these availability 
standards could be met at merchant 
POS terminals because of equipment 
failure and uncontrollable failure of 
network telephone facilities. 

The Department wishes to clarify that 
the availability standard for the entire 
EBT system includes the host central 
computer, third party processors and/or 
network intermediate processing 
facilities and does not include the 
availability of POS terminals, individual 
card failure or other component failures 
that occur at merchant POS terminals. 
POS terminal failures could not be 
meaningfully measured in total system 
availability. Furthermore, telephone 
outages and the capabilities of 
telephone lines in an area may be 
beyond the direct control of the EBT 
contractor. In other cases, however, the 
EBT contractor may have chosen a 
particular means of communication of 
which the contractor should be held 
responsible for its performance. 
Consequently, should transmission lines 
failure prevent adherence to the 
availability standards, the Department 
would consider each situation on a case- 
by-case basis. As a result, the 
Department is not changing the 
proposed provision. 

One commenter recommended that 
the availability standard be established 
on the basis of the transaction 
authorization availability rather than on 
the basis of the number of minutes the 
database is available. At 99.9 percent 
availability measured in minutes, a host 
computer would be able to comply with 
the standard as long as unscheduled 
downtime did not exceed 43 minutes per 
month (assuming 200 minutes of 
scheduled downtime for a 30 day 
month). In comparison, on the basis of 
transaction authorization availability, 
the host could not be available for 60 
minutes during a specific month and, if 
no transactions were attempted during 
the 60 minute period when the host 
computer was unavailable, the host 
computer would have met the 
availability standard. The Department is 
not amending the proposed rule at 
paragraph 274.12(h)(2)(i) to base 
availability on the transaction 
authorization availability rather than 
total minutes available. The Department 
is concerned that this method has not 
been utilized in demonstrations and that 
the actual measurement of failed 


transactions by type of failure might be 
difficult. The Department will, however, 
be willing to entertain waiver requests 
from State agencies for this approach to 
measurement. In reviewing such 
requests, the Department would be 
looking for assurances that data on all 
failed transactions would be captured 
and that such failures could be 
distinguished and reported by reason for 
the failure. 

Five commenters addressed system, 
maintenance and/or update activities in 
the proposed rule. Three of the 
commenters expressed concern with 
excluding the scheduled downtime from 
the calculation of availability when a 
number of food retail stores are 
increasingly open 24 hours a day. 
Another commenter recommended 
restricting scheduled downtime to a 
specific time period rather than a more 
general reference to non-peak usage 
periods. For example, scheduled 
downtime for maintenance could be 
conducted only between 2 and 4 a.m. on 
a weekly basis. The last commenter. 
while not specifically addressing 
scheduled downtime, recommended that 
Remote Job Entry (RJE) updates of 
databases be scheduled during 
timeframes which do not conflict with 
network settlement processes. This 
same commenter recommended that 
stand-in processing be permitted. Stand- 
in processing is the process whereby 
another processing entity authorizes 
transactions in the place of the 
authorization processor when the 
authorization database is unable to 
authorize transactions. It is the 
Department's understanding that the 
stand-in processing may occur by 
utlizing a "negative" file similar to the 
process used in check authorization. The 
"negative" file would contain the most 
recent available balance information for 
a specific account. 

While food retail stores are 
increasingly open for 24 hours, most if 
not all computer systems require 
periodic maintenance. This does not 
mean that all system maintenance 
requires scheduled downtime nor that 
new techniques are not available which 
permit maintenance while the 
mainframe remains available for 
authorizing transactions. However,*the 
Department recognizes that the 
generally accepted industry practice is 
to permit scheduled downtime and that 
scheduled downtime for maintenance 
occurs during non-peak time periods 
whenever possible. Therefore, the 
proposed exclusion of downtime from 
the calculation of availability remains 
unchanged. 


Similarly, downtime is generally 
limited to non-peak periods of 
transaction activity. The Department 
believes the proposed requirement 
permits sufficient latitude to processors 
to address the needs of system 
maintenance without unduly restricting 
operational needs. However, State 
agencies may wish to place more 
specific limitations on the timing of 
scheduled maintenance within 
recognized industry practices. Similarly, 
the Department strongly urges that 
system updates take place in a manner 
that does not interfere with settlement 
periods in keeping with generally 
recognized practices within the industry. 

In addition to the availability of the 
system to perform, the Department 
proposed an accuracy standard which 
states that no greater than 2 in every 
10,000 transactions would result in 
inaccurate EBT transactions. Several 
commenters were concerned with the 
definition of inaccurate transactions and 
whether the standard applied to food 
stamp transactions or all transactions. 
The Department is clarifying that the 
types of transactions considered include 
transactions processed through to the 
host computer although the entire 
system is considered towards the 
measurement of this standard. 
Consequently, this includes errors 
originating at a POS terminal or other 
remote component. This standard, as all 
others, applies only to food stamp 
transactions. 

One commenter requested 
clarification on two types of inaccurate 
transactions. In one instance, an 
issuance file is double posted to the EBT 
authorization database. In a second 
case, an incorrect transaction is posted 
and the ACH credit to a retailer occurs. 
In both instances, the question is 
whether these types of errors are single 
errors or counted as multiple errors. In 
the first instance, the Department 
intended that posting to the 
authorization database be outside the 
universe of transactions falling within 
the accuracy measure. Certainly, the 
Department expects the State agency to 
negotiate any liability issues with its 
contractor since the State is held liable 
for any benefits actually credited to 
retailers after a double issuance. In 
addition, the Department expects that 
steps will be taken to the extent 
possible to ensure that double posting or 
similar errors are prevented. Since the 
performance measures contained in this 
rule are minimum standards, the State 
agency may choose to incorporate 
issuance into the universe of 
transactions being measured. In the 
second example, it appears that the 
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system could not recognize the 
inaccuracy until the ACH credit took 
place and. thus, would be a single 
inaccuracy. Finally, two commenters 
suggested alternative standards more 
stringent than the proposed 2 in every 
10,000 transactions. The Department 
believes that the standard is adequate. If 
State agencies choose, they may require 
more stringent standards. Therefore, no 
change is made to the proposed 
accuracy measurement standard other 
than to clarify that inaccuracy 
measurements apply to all food stamp 
transactions that clear through the host 
computer. 

Security-Section 274.12(h)(3) 

The Department proposed several 
EBT security provisions in addition to 
the security provisions required under 7 
CFR § 277.18(p) for State automated 
data processing security. The proposed 
rule required the State agency to 
incorporate the security requirements of 
this regulation into the existing Security 
Program, where appropriate, rather than 
developing a separate EBT Security 
Program. The areas of additional 
security measures are: (1) Storage and 
procedural controls; (2) communications 
access controls; (3) message validation; 
(4) administrative and operational 
procedures; (5) security risk analysis of 
the EBT system; and (6) an EBT 
contingency plan. Thirty-six comments 
from twenty-one commenters were 
received on each of the six areas except 
for message validation requirements 
which are, therefore, adopted 
unchanged from the proposed rule. 

Storage and Procedural Controls — 
Section 274.l2(h)(3)(i) 

Under the proposed rule, the State 
agency is required to adopt storage and 
procedural controls over blank unissued 
EBT cards and PINSs, and spare or 
unused POS equipment. The Department 
received one comment questioning the 
need to maintain storage controls over 
spare or unused POS terminals of the 
same type utilized for unused cards and 
PINs. The commenter pointed out that 
POS terminals are generic until the 
software is loaded. The Department 
recognizes that controls over unused or 
spare equipment may differ from 
controls over cards and PINs that could 
be used for unauthorized access to the 
system for benefits. However, the 
Department is clarifying that the 
proposed provision did not detail 
specific procedures that would be 
applied equally to cards and PINs as 
well as POS terminals. Controls on all 
these items, however, need to be 
established. No change has been made 


to the proposed rule in this final rule 
however. 

Communications Access—Section 
274.12(h)(3)(H) 

The Department proposed several 
security requirements for control of 
telecommunications access in the EBT 
system. In particular, the Department 
intentionally proposed standards which 
require utilization of the Data 
Encryption Standard (DES) algorithm 
method of encryption. Twelve 
commenters raised issues in response to 
the Department’s interest in receiving 
comments on this provision. Of these 
comments, three generally agreed with 
requiring DES encryption, six indicated 
that only the PIN should be encrypted 
and three more commenters indicated 
that PIN encryption should occur at the 
point of entry. Of these comments, 
several indicated that not all networks 
require DES encryption but that the 
emerging trend is clearly moving toward 
requiring DES encryption of the PIN 
from the point of entry. As a result, the 
Department is revising the proposed 
language at § 274.12(h)(3)(h) to clarify 
that only DES encryption of the PIN 
from the point of entry will be required 
rather than encryption of all data. 

In a related issue, one commenter 
addressed the impact of DES encryption 
on the processing speeds of EBT 
transactions when information other 
than the PIN is encrypted. The 
commenter indicated that the DES 
encryption algorithm for PINs is widely 
used within regional networks already 
under ANSI X9.8, Management and 
Security. However, use of the ANSI 
X9.19, Financial Institution Retail 
Message Authentication standard could 
hinder processing speeds when used to 
calculate the message authentication 
code at a POS terminal. Such codes are 
unique to each terminal to ensure that 
each message is emitted from a terminal 
recognized by the system host. Using a 
DES method would permit detection of 
unauthorized changes in messages 
although it would not disguise the data 
contained in the message itself. The 
commenter indicated that while network 
processors utilize encrypted message 
authentication codes within POS 
terminals, these are not widely adopted 
at this time. It is our belief that 
advances in POS terminals will make 
use of DES beyond the PIN more 
prevalent in the future. The Department 
believes that in light of these two 
concerns, it is useful to clarify that 
adoption of the DES algorithm method 
may be included, as appropriate, into 
the operating procedures of an EBT 
system although the Department will 
limit the requirement to the PIN only. 


Limiting DES to PIN encryption also 
facilitates the needs of some food 
retailers that may require internal 
reconciliation of data from POS 
transactions with store-wide activity of 
all types as one commenter indicated. 
Control over PIN encryption must be 
managed through a key management 
procedure recognized by each of the 
network participants. The Department 
proposed a POS terminal requirement 
that prohibits the display of the PIN at 
the terminal screen which will remain as 
proposed in this final rulemaking. 

As indicated above, three commenters 
suggested that the PIN must be 
prevented from unsecured transmission 
between any-point in the system. The 
proposed language at § 274.12(h)(7)(iii) 
is revised to state that PIN encryption 
shall be utilized from the point of entry 
rather than data encryption in general. 
The point of entry is from the PIN pad. 
Depending on the type of terminal, the 
point of entry may be a PIN pad 
securely attached to the POS terminal or 
remote PIN pad protected by a shielded 
cable so that the PIN is not exposed 
outside a secure hardware encryption 
device. The basic principle is that the 
PIN should never be transmitted “in the 
clear” outside a secure encryption 
device or security module. One 
commenter questioned how long the 
Department would give a regional 
network to comply with the DES 
encryption requirement if it did not 
already utilize the DES encryption 
method. As stated with all the 
performance standards, the Department 
will consider each case separately as it 
arises. 

Three commenters requested 
clarification regarding the manual 
transaction requirements and system 
security. One commenter asked whether 
a PIN is required for these transactions 
and whether the identity code in the 
proposed rule identifies the retailer, the 
store clerk or store manager. The 
Department’s experience to date has 
dealt with manager authorization codes 
that must be input via a touch tone 
telephone or verbally provided to the 
operator at the beginning of the call. The 
procedures do not permit individual 
clerks to simply call the hotline since 
this presents a potential breach of 
security. No PIN has been required nor 
should be requested from a household. 

Another commenter pointed out that 
at least one existing network does not 
have the capability to authorize 
transactions via a hotline or audio 
response unit. As a consequence, 
requiring telephonic authorization solely 
for the food stamp component would be 
costly to implement. The commenter 
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recommended the adoption of a paper 
voucher system already in use as a more 
preferable alternative. While the 
Department recognizes that the 
requirement may become a cost to the 
State agency, experience shows that 
telephonic authorization of manual 
transactions can significantly reduce 
liabilities arising from unfunded 
transactions. In the interest of 
minimizing such liabilities, the 
Department is retaining a requirement 
for telephonic authorization. 

Responses from two commenters were 
received, one opposed and another 
advocating the use of software 
encryption. One commenter clarified 
that software encryption routines 
utilizing the host computer should be 
prohibited. The second commenter 
indicated that software encryption was 
cheaper and speedier. These two 
comments reflect a current debate over 
whether hardware or software 
encryption should be utilized in POS 
networks. Because older equipment 
quite often has fewer capabilities, 
software encryption routines controlled 
at the host may be difficult to utilize for 
some retailers or POS networks. 
However, it is our understanding that 
hardware encryption is becoming more 
widespread among networks due to its 
superior security. Since the Department 
is limiting the PIN encryption standard 
to the utilization of DES encryption from 
the point of entry, we believe this 
minimum standard will permit State 
agencies the latitude to adopt a more 
stringent standard if they wish. 

Two commenters suggested that the 
Department require card capture as part 
of system security. One commenter 
opposed this requirement. Since the 
primary activities of an EBT system for 
the Food Stamp Program occur at POS 
terminals which do not have card 
capture capabilities, this is not an 
appropriate requirement. 

A number of commenters also 
indicated that the Department should 
require a limit on the number of PIN 
attempts to prevent unauthorized access 
to benefit card accounts when they are 
lost or stolen. The Department is 
persuaded by this requirement and has 
revised the proposed rule by adding the 
requirement that the State agency shall 
establish a maximum number of 
unsuccessful PIN attempts prior to 
deactivating the card. The Department 
believes that the specific number can be 
negotiated within existing industry 
practices for an allowable number of 
unsuccessful PIN attempts prior to 
deactivating an EBT card (i.e.. three 
unsuccessful attempts every 24 hours). 


Administrative and Operational 
Procedures—Section 274.12fh)f3f(iv) 

The proposed rule required that 
administrative and operational 
procedures be implemented to ensure 
that any administrative changes that 
affect a household's benefit allotment or 
funds transfers within the system are 
limited to authorized personnel only and 
a full audit trail of such changes be 
provided by the system. The functions 
identified include setting up household 
accounts, transmittal of funds or 
authorizations to accounts for 
households or retailers, adjustments to 
account records, removal of benefits for 
off-line storage or if benefits are 
expunged, and transmittal of ACH 
credits to the Federal Reserve system or 
other process approved by FNS. While 
these functions are identified, this listing 
is not exhaustive. One commenter was 
concerned about precluding the 
adjustment of double debits if they 
occur. The Department did not intend to 
prevent such an adjustment by omission. 
However, as with the other functions, 
established administrative procedures 
must be utilized when the household 
accounts are accessed. Additional 
privacy concerns with regard to 
accessing a benefit account without the 
household’s concurrence are discussed 
in the section on Household 
Participation of this preamble. 

Security Program Risk Analyses— 
Sections 274.12(h)(3)(v) and 277.18(p) 

State agencies are required under 7 
CFR 277.18(p) to conduct periodic risk 
analyses of their automated data 
processing systems. The Department 
proposed at $ 274.12(h)(3)(v) to add a 
specific EBT component to existing risk 
analyses included as part of the State 
Security Program. However the 
Department wishes to clarify that the 
EBT risk analysis is to be added as one 
component to existing Security 
Programs. In response to concerns 
raised by two commenters, the 
Department is also clarifying that the 
scope of security audits and 
identification of the State entity charged 
with conducting the audit is the purview 
of each State agency. The Department's 
requirement at 5 277.18(p) specifies only 
that State and local agencies are 
responsible for the security of all ADP 
projects under development, and 
operational systems involved in the 
administration of the Food Stamp 
Program. The basis for security 
requirements should be recognized 
industry standards or standards 
governing security of Federal ADP 
systems and information processing. At 
a minimum, the Department believes 


that it is appropriate to conduct a 
security risk analysis prior to 
implementation and within a reasonable 
time after expansion of the EBT system. 
Consequently, the items listed under the 
proposed rule have been unchanged in 
this final rule. 

EBT Contingency Plan—Section 
274.12(h)(3)(vi) 

The Department proposed to require 
the State agency to submit a 
contingency plan prior to implementing 
the system in order to address 
conversion back to coupons in the event 
of an emergency shutdown, an extended 
period of inaccessibility, or system 
failure. The plan would be included in a 
State agency Security Program upon 
approval by the Department. The 
proposed contingency plan was to 
address situations arising during natural 
disasters and other possible scenarios 
when households would be prevented 
from purchasing food through the EBT 
system. This requirement mirrors the 
requirements for a contingency plan 
under § 277.1B(p)(2) which meets the 
needs of the State agency and/or its 
contractor if a short-term or long-term 
interruption of processing service 
occurs. 

Six commenters addressed the 
proposed requirement for an EBT 
contingency plan. Two commenters 
noted the need to include recovery 
procedures and backup plans prior to 
project activation. Such recovery plans 
should include update requirements and 
quick handling. While agreeing with 
these comments, the Department 
believes that the proposed rule permits 
State agencies sufficient latitude to 
incorporate such procedures and plans 
in their contractual provisions with EBT 
vendors. Another commenter questioned 
the need to maintain coupon inventories 
for purposes other than for a 
contingency against a major system 
interruption. Since the Department has 
little experience with the current 
demonstration projects in this area, we 
believe it is necessary to permit some 
State initiative and latitude in this area. 
A contingency plan should permit the 
timely resumption of benefit issuance . 
with the least interruption possible of 
household access to their benefits. 
Provided coupon issuance can be 
resumed quickly, it is a viable 
alternative as a back-up. Therefore, a 
contract to mail coupons as a 
contingency may be appropriate 
although the Department is not 
specifically requiring any one method or 
alternative. The Department has also 
revised the proposed requirements for 
expansion to include an update of the 
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contingency plan approved prior to pilot 
implementation in order to address the 
expanded scope of the EBT system. 

Ease-of-Use—Section 274,12(h)(4) 

The Department proposed standards 
for ease-of-use that the State agency 
must ensure. These include standards 
applicable to all system users such as 
food stamp households, State or local 
agency personnel and food retailers and 
specific requirements just for food 
retailers. Seven commenters specifically 
addressed the requirements prescribed 
in the proposed rulemaking. Four 
commenters agreed with the basic 
requirements as proposed, with one 
commenter indicating that ease-of-use 
must take into account the uniqueness 
of States and their systems and another 
suggesting that the standard be applied 
more broadly to the EBT processor and 
network provider in addition to the card 
user and merchants. The Department 
expects that the interface of an EBT 
system with the State systems would 
accommodate the uniqueness of each 
State system. Therefore, no change is 
made to the proposed rulemaking. While 
agreeing that ease-of-use should in 
general apply to other EBT system 
participants such as the EBT processor 
and any network providers, the 
Department believes it is sufficient to 
limit specific ease-of-use requirements 
to those end users that must access the 
system for benefits, information 
required to conduct their business or 
administrative needs. Thus, the 
Department believes no change to the 
language as proposed is necessary. 

Two commenters stressed the need to 
require the EBT system to adapt 
equipment for the needs of persons with 
disabilities. The Department is in 
agreement with this provision and 
amends the proposed language to 
require that the EBT system provide 
reasonable accommodation for the 
needs of households with disabilities in 
keeping with the requirements of the 
Americans with Disabilities Act of 1990. 
We believe that specific adaptations to 
equipment, in accordance with the 
Americans with Disabilities Act, are 
necessary to the extent the cost is not 
excessive to modify the equipment or 
the immediate environment surrounding 
the equipment. Further, the Department 
is amending the proposed language at 
§ 274.12(h)(4)(i)(D) to provide for 
training that specifically addresses the 
needs of persons with disabilities. 

The final commenter recommended 
that the Department clearly define 
relevant standards which measure how 
“user friendly*’ the EBT system is. The 
Department believes that the criteria 
proposed of minimizing the number of 


keystrokes required to access the 
system and providing screen prompts 
are sufficient to ensure ease-of-use. 
Approval of system designs for 
adherence to the functional 
requirements Includes review of 
terminal and administrative screens and 
the steps required by households and 
others accessing the system enabling the 
Department to monitor system ease-of- 
use. 

Third Party Processors—Section 
274,12(h)(5) 

A total of eight commenters provided 
comments on the proposed provisions 
regarding third party processor 
participation. Third party processors 
include data processing firms hired to 
drive terminals for a retailer and 
retailers choosing to drive their own 
terminals. The Department proposed 
that State agencies be responsible for 
certification standards and third party 
interface specifications. Each third party 
processor was required to meet the 
certification and system interface 
requirements in order to access the 
authorization database. To facilitate 
this. State agencies must publish the 
interface specifications prior to 
implementing the EBT system. The 
Department also proposed that third 
party processors and food retailers 
driving their own terminals shall be 
liable for transactions until the 
transaction has been electronically 
accepted by the State agency's primary 
contractor or an intermediate processing 
facility (switch). 

Three commenters generally 
supported the requirement that retailers 
driving their own terminals and third 
party processors be able to participate 
and directly access the EBT 
authorization database provided they 
comply with the interface specifications 
and the performance and technical 
standards. One commenter indicated 
that this would foster competition and 
enable retailers to make greater use of 
their own terminals. However, two other 
commenters indicated that retailers may 
select, for other business reasons or due 
to the need for a communications 
switch, a third party processor which 
could not meet the processing speed 
requirements of this rule. These 
commenters recommended that either 
higher transaction times be permitted or 
the standard should not be applicable to 
third party processors. The Department 
agrees that situations may arise, in 
particular if telephone line capability 
significantly impacts the processing 
response times at the POS terminal, 
which could warant adoption of the 
prevailing industry standards of a 
regional network. However, the 


Department disagrees that third party 
processors should be held to a lesser 
standard than other processors 
participating in the system and has thus 
maintained the provision as proposed. 
System standards are set to safeguard 
the security of public funds and ensure 
adequate recipient service. These 
standards apply to all retail food stores. 

Six of the commenters focused on 
issues connected to certification 
standards for third party processors. 

One commenter opposed the 
requirement that State agencies be 
responsible for certifying third party 
processors because it interferes in the 
retailer’s business and increase State 
administrative expenses. The 
Department disagrees with this 
comment because it is a critical function 
of State agencies to ensure that each 
component of the EBT system adheres to 
the performance standards in order to 
maintain minimum levels of service for 
food stamp households. Three other 
commenters raised concerns regarding 
measures that could be taken for failure 
to meet the certification standards. One 
commenter questioned whether it would 
be appropriate for the State agency to 
place its own terminals or deny the food 
retail store acess to the system if the 
certification standards could not be met. 
While these are possible alternatives, 
the Department would expect that State 
agencies carefully consider the nature of 
the performance failure and take less 
drastic measurers to the maximum 
extent possible since cost implications 
may arise as well as contractual 
concerns if a retailer is removed. Two 
other comments raised a concern that 
the EBT system may be decertified 
(presumably by the Department) due to 
a third party processor’s failure to 
perform when the contractual 
relationship is between the processor 
and the retailer. While a retailer directly 
contracts with a third party processor, 
the State agency or its contractor is 
required to enter into an agreement with 
food retailers which governs the 
participation of the retailer in the EBT 
system. The Department believes this 
agreement may contain remedies to be 
taken which are less than denial of 
access to the EBT system. No change to 
the language of this section as proposed 
is being made. 

Card Requirements—Section 
274.12(h)(6) 

The proposed rule required State 
agencies to print a return address where 
the EBT card can be returned if found or 
no longer in use, the FNS statement of 
nondiscrimination on the EBT card or, 
with prior approval of FNS, the 
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statement printed on a separate sleeve 
or card jacket The Department also 
reserved the right to require a 
Department logo on the card as a way of 
identifying program participants. 

Finally, the names of State and local 
officials were prohibited on EBT cards, 
card sleeves or jackets, or other printed 
materials distributed for use by EBT 
system participants. A total of 22 
commenters provided comments on the 
various provisions of EBT cards. 
However, no comments were received 
on the provision prohibiting the names 
of State and local officials on EBT cards 
or materials; therefore, it has not been 
changed in this final rulemaking. 

Two commenters pointed out a 
discrepancy between the proposed rule 
language of the preamble and the 
language required under paragraph 
274.12(h)(6)(i) for returning a lost or 
unused card. The Department is 
clarifying that the intent was to require 
a return address only and not include a 
hot line telephone number as stated in 
the preamble to the proposed rule. A hot 
line number for reporting missing cards 
would be of limited value to a recipient 
if actually located on the card as 
another commenter indicated. However, 
the Department is requiring that a hot 
line number be provided to households 
during their training as three 
commenters recommended. This is 
essential information for a household to 
have in order to report a lost or stolen 
card and permit an immediate hold to be 
placed on remaining benefits. 

Regarding the statement of 
nondiscrimination, four commenters 
recommended that the card design 
minimize any stigma on the clients with 
an additional eight commenters further 
opposing the nondiscrimination 
statement in part because of concerns 
about stigma. Others among these 
commenters pointed out that card space 
was limited, that the statement would be 
an obstacle for EBT cards utilized for 
multiple programs, that the statement 
would be too costly to print, and that the 
statement is not required on food 
coupons presently. Commenters also 
noted that the statement of 
nondiscrimination is already provided 
when applying for food stamp benefits. 
Two commenters recommended that the 
Department permit additional flexibility 
to print the statement without prior 
approval on a sleeve or jacket. 

The Department believes that the 
statement of nondiscrimination must be 
provided to recipients in an EBT system 
and points to the fact that currently all 
coupon booklets contain this statement 
of nondiscrimination. We also do not 
believe it is sufficient that households 


be Informed that they may contact their 
local social service office to report any 
possible incidents of discrimination, as 
one commenter suggested. However, to 
provide additional flexibility, the 
Department will permit State agencies 
to print the statement either on the card 
itself or with a card sleeve or jacket 
without the prior approval of the 
Department. The regulatory language 
has been amended to reflect this change. 
The Department also wishes to note that 
a technical amendment is being made to 
the nondiscrimination statement by 
replacing the words “handicap** and 
“religion” with “disability** and 
“religious belief* respectively. This 
language is being revised to be 
consistent with terminology contained in 
the Americans with Disabilities Act of 
1990. 

Two commenters disagreed with 
requiring a USDA logo. One of these 
commenters also indicated that the 
Department should provide guidelines 
about its design soon if it retains this 
requirement. While the Department 
believes it is necessary to leave this 
provision unchanged, no actions have 
been taken at this time to examine 
possible logo designs. In addition, 
ongoing discussions are currently 
underway between federal agencies 
regarding a single card with multiple 
accounts for both federal and/or State 
benefit programs. These discussions 
may have an impact on any USDA logo 
should one be developed. As a result, no 
change is made to the proposed 
language in this final rulemaking. 

A number of commenters addressed 
several technical card considerations 
that were not included in the proposed 
regulation. Some commenters suggested 
utilization of ISO standard plastic cards 
with respect to card size and shape, use 
of magnetic stripes with the encoding of 
track 1 and track 2 but not track 3. 
embossing of the Primary Account 
Number (PAN), and signature panel. 
Another commenter suggested the 
adoption of a national card numbering 
system. The ISO 8583 standard for on¬ 
line bank card messages was also 
recommended by one commenter as a 
card requirement 

The Department recognizes that the 
ISO standards would be beneficial 
because the standard card utilization by 
commercial debit card terminals and 
card readers would perhaps facilitate 
“piggybacking" onto commerical debit 
card systems more easily. However, 
without the full benefit of public 
comment on specific card standards and 
their possible impact on existing 
systems, the Department believes that it 
would be premature to promulgate these 


in this final rulemaking. The Department 
indicated in the preamble to the 
proposed rule that we will be following 
the development of technical standards, 
primarily driven by the industry, and 
may choose in the future to promulgate 
some of those standards. Thus, in 
addition to staying alert to efforts by the 
banking industry, food retailers and 
regional networks to formalize 
standards. State agencies are 
encouraged to design their systems to 
meet prevailing ISO or ANSI standards 
where appropriate. The demonstration 
projects currently operating comply with 
many of the ISO or ANSI card standards 
in most instances. 

One commenter made a strong 
recommendation to emboss both the 
card holder’s name and the expiration 
date on the EBT card as is the practice 
in the commercial debit card industry. 
Another commenter supported 
embossing household names on the card 
to facilitate paper receipts similar to 
those utilized in credit card 
authorization with carbon copies. The 
Department disagrees with these two 
comments. Food stamp households are 
often composed of several members 
which would pose a problem for 
embossing several names, if needed on 
an EBT card. Issues of household 
privacy are also a concern for the 
Department; therefore, the Department 
is not requiring the embossing of 
household names on EBT cards. An 
expiration date would also be 
impractical in the Food Stamp Program 
because benefits do not expire until 
used by a household or expunged from 
an inactive account. Because 
households are certified to participate in 
the program for variable time periods, it 
would be difficult for State agencies to 
predict a viable expiration date to 
emboss on an EBT card for Food Stamp 
Program. 

Terminal Requirements—Section 
274.12(h)(7) 

Regarding terminal standards, the 
Department proposed just three 
requirements for POS terminals: non¬ 
display of balance information, non¬ 
display of the PIN and data encryption 
at the POS terminal. Data encryption 
has been addressed previously and the 
language has been amended as 
discussed in the section on 
communications message security and 
encryption. Three comments were 
received on the non-display of balance 
information. One commenter questioned 
whether this meant that paper receipt 
was the only means available for 
balance information. As prescribed in 
the functional requirements section of 
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the regulation, the Department requires 
the adoption of other methods for 
obtaining balance information. 

Examples may include balance inquiry 
teminals, POS terminals in closed check¬ 
out lanes, automated teller machines, 
audio response units, or a hotline or 
customer service telephone number. The 
other two comments were concerned 
with the cost of deploying balance 
inquiry terminals with printers if the 
display of the balance on a terminal 
screen is prohibited. The Department 
did not intend to put this limitation on 
balance-only terminals and has revised 
the language at paragraph 274.12(h)(7)(i) 
to clarify that the balance may be 
displayed at a balance-only inquiry 
terminal. 

Two commenters supported the 
Department's proposal to prohibit the 
display of the PIN at POS terminals. No 
changes in the language have been made 
with this final rulemaking. One 
commenter also suggested that the 
Department require that EBT terminals 
be capable of multiple program 
applications. While the Department 
agrees with this provision, it is our 
understanding that the majority of 
terminals available at this time are 
capable of handling multiple programs. 

In addition, a State agency would need 
to select terminals that can 
accommodate multiple program 
applications if they anticipate 
integrating an EBT system for both food 
stamp and cash benefits. The 
Department will be looking for this 
ability during the APD approval process. 

Performance Bonds and Penalties— 
Section 274.12(h)(8) 

The Department proposed that a State 
agency may require a performance bond 
or utilize other contractual measures to 
enforce compliance with the 
performance and technical standards 
required in this rulemaking. Seven 
commenters addressed this penalty 
provision, generally encouraging the 
Department to establish guidelines and 
to avoid inordinate penalties from being 
imposed on system operators by State 
agencies. Two commenters suggested 
that the penalties include termination of 
third party processors for failure to 
comply or denying continued 
authorization of a retailer by the 
Department. The Department believes 
that penalty provisions should be 
addressed within recognized industry 
standards through the contractual 
process and therefore has not regulated 
any herein. For example, a State agency 
may require that prior to interfacing 
with the authorization database, a third 
party processor could be required to 
enter into an agreement which contains 


penalties for failure to comply with the 
performance standards of the Food 
Stamp Program. Similar agreements are 
entered into in the commercial industry 
between intermediate processing 
facilities. One other commenter 
recommended that State agencies 
should grant some latitude at initial 
implementation in complying with the 
standards. The Department agrees with 
these comments but believes that the 
language in the proposed rulemaking 
affords sufficient contractual latitude for 
State agencies and does not require a 
change. 

As one commenter indicated, other 
business concerns may attract a food 
retailer to a particular third party 
processor. Therefore, the food retailer, 
in making a business decision to use a 
third-party processor should be 
cognizant of the Food Stamp Program 
standards when selecting a contractor 
and any associate penalities for non¬ 
performance. 

Concentrator Bank Requirements — 
Section 274.12(i) 

The Department proposed minimum 
functional requirements for concentrator 
banks or other entities approved by FNS 
that would be transmitting food stamp 
credits to retailer bank accounts through 
the Automated Clearinghouse (ACH) 
process that currently exists or another 
process approved by FNS. Concentrator 
banks are defined as financial 
institutions or other entities acceptable 
to the Federal Reserve Board and FNS 
that take information regarding retailer 
credits from the EBT system operator 
and transmit this information into the 
ACH network or other process approved 
by FNS. The Department proposed that 
concentrator banks must be federally 
insured financial institutions and have 
an ongoing relationship with the Federal 
Reserve system and its ACH processing. 
The State agency, with FNS approval, 
could delegate a party other than the 
concentrator bank, to request 
reimbursement from the Federal 
Treasury Letter-of-Credit. This permits 
various configurations to occur that 
coincide with existing responsibilities in 
the settlement process within 
commercial POS networks. The 
Department also proposed a 
requirement that State agencies must 
establish separate or dual controls over 
the withdrawal of funds from the Letter- 
of-Credit established with the U.S. 
Department of Health and Human 
Services Payment Management System 
for reimbursing food stamp credits to 
retailers. Similarly, in the coupon 
system, coupon issuance responsibilities 
must either be divided between two 
persons or subject to the completion of a 


second review in order to prevent any 
single individual from having complete 
control over the authorization of 
issuances and the issuances themselves. 

Eight comments were received on the 
proposed provisions regarding 
concentrator banks. Two commenters 
were concerned with the potentially 
negative impact on smaller institutions 
such as credit unions. One comment 
further suggested that the Department 
permit up to 12 months lead time for 
these less sophisticated smaller 
institutions to obtain any necessary 
equipment to participate either as a 
concentrator bank or to accept food 
stamp credits via the ACH system. In a 
related issue, one commenter questioned 
the term "acceptable to the Federal 
Reserve Board." One commenter 
indicated concern that this rule did not 
recognize existing private ACH payment 
systems other than the ACH operated 
through the Federal Reserve. Another 
commenter suggested that existing State, 
federal and credit card issuance rules 
could continue to serve without 
additional security measures imposed 
on concentrator banks. 

The Department is clarifying that our 
intention is not to restrict the 
participation of smaller institutions. EBT 
depends on the capability of financial 
institutions to electronically transmit 
and accept food retailer credits. 
Experience shows that financial 
institutions of different sizes have this 
capability, and that EBT does not limit 
participation to large financial 
institutions. In some cases financial 
institutions have accepted credits on 
behalf of other institutions in playing a 
role as a consolidator bank with the 
Federal Reserve ACH system. This type 
of arrangement is acceptable to the 
Department for crediting retailers 
although food retailers must recognize 
that any delays that may result in 
getting their credits are due to indirect 
access to the ACH process and subject 
to the third party processor's timely pass 
through of the credits. Regarding the 
utilization of private ACH systems, the 
proposed rule language included 
reference to another "process for 
crediting retailers approved by FNS;" 
this was intended to permit private ACH 
systems or other crediting systems such 
as network net settlement to operate. 

The language, "acceptable to the 
Federal Reserve," merely means the 
capability of accepting ACH credits or 
debits through the Federal Reserve ACH 
system. The demonstration projects 
operating to date all utilize the Federal 
Reserve ACH system to credit food 
retailers. 
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Two comments were directed at the 
relationship between a State agency and 
either the concentrator bank or its EBT 
processor. One comment indicated that 
the Department should permit State 
agencies to negotiate which financial 
institution will be used as a settlement 
bank. The Department does not impose 
any restrictions on which bank a State 
may negotiate with for settlement other 
than minimum capabilities to perform 
the services required. The other 
commenter believed that it was not 
practical for the State agency to provide 
daily food sales activity, i.e., credits to 
food retailers. The commenter indicated 
that it was more appropriate to require 
the contractor to be directed to do so. 
The Department is holding the State 
agency responsible for this information 
although it is appropriate for the State 
agency to direct the contracted 
processor or a concentrator bank to 
provide information on the daily credits 
to food retailers. 

One comment requested clarification 
on the proposed requirement that State 
agencies establish separate or dual 
controls over the withdrawal of funds 
from the Letter-of-Credit to reimburse 
credits paid to food retailers. One other 
commenter requested clarification on 
the processes whereby a vendor may 
draw against the Letter-of-Credit, in 
particular what safeguards exist to 
ensure the vendor does not create a 
fictitious account. The possibility that a 
vendor could abuse authority to draw 
funds from the Letter-of-Credit prompted 
the Department to require State agencies 
to establish either separate or dual 
controls over this procedure. Similarly, 
the Department requires State agencies 
to separate issuance and certification 
functions or establish dual control 
within an office for the coupon system 
to pfevent creation of false cases or 
overissuances by an eligibility worker. 
Since State agencies are liable for the 
draws from the Letter-of-Credit, 
although this task may be delegated to a 
contractor in an EBT system, ft is 
prudent for State agencies to establish 
some oversight over this process. No 
changes to the proposed rule are 
required and the language requiring 
State agency controls has been 
incorporated into this final rulemaking. 

Reconciliation and Management 
Reporting—Section 274.12(j) 

The proposed rule required the EBT 
system to provide management and 
reconciliation reports to enable the State 
agency to track information as it occurs 
in the EBT system. Two commenters, a 
State agency and a retailer, supported 
the required reporting. Two additional 
commenters stated that they supported 


the need for these reports but they 
disagreed with providing monthly hard 
copies due to the cost of printing. Six 
commenters, mainly State agencies, 
opposed the reporting requirements 
stating that the level of detail was 
unnecessary and went beyond what is 
currently required. Several State 
agencies argued that FNS should pay for 
the costs of these additional reports 
particularly since some of these reports 
were viewed as an USDA responsibility 
rather than a State agency 
responsibility. One commenter stated 
that the cost of providing these reports 
should be excluded from the cost 
neutrality formula. Two commenters 
stated that a consistent set of reports, 
with formats, should be provided. One 
commenter suggested that there should 
be reports designed to measure change 
in participation rates directly 
attributable to EBT implementation as 
well as the assessing the characteristics 
of those entering or leaving the EBT 
area. One commenter asked whether 
reconciliation is to the dollar or the 
penny, citing cost as a factor for 
reconciling to the dollar. To clarify, 
reconciliation must be to the penny. 

The proposed rule also mandated that 
the State agency require the EBT system 
to produce exception reports to facilitate 
investigations by FNS and State agency 
personnel into possible fraudulent 
activities. Four commenters opposed 
specific regulatory language regarding 
identification of households that 
complete transactions for their full 
benefit allotment amount arguing that 
not all allotments are large and may, in 
fact, be a ten dollar minimum payment. 
One commenter felt that retailers should 
be provided reports on compliance 
exceptions to assist in internal 
investigations. The Department is 
responsible for conducting compliance 
investigations and provision of such 
reports to retailers would be detrimental 
to the investigatory process. 

In response to the many comments 
received, the Department carefully 
reviewed the reconciliation and 
management reporting requirements, as 
well as the exception report 
requirements. The Department believes 
that these reports are necessary for the 
State agency to successfully manage the 
system, monitor compliance and to 
permit the State and Federal agencies to 
verify system transactions validity and 
integrity. Therefore, the requirement for 
these reports remains as proposed. 
However, the Department agrees that 
some of the compliance exception 
parameters may need to be revisited. In 
particular, the Department agrees that a 
report on all households exhausting 


their full benefit allotments with one 
transaction would be unreasonable. 

Further, the Department recognizes 
that the nature of these reports may 
change over time and, therefore, the 
details of which reports will be required 
of the State agencies, and the specific 
information to be contained in these 
reports, will be delineated at the time of 
system development, along with 
suggested formats for the reports. In 
regard to the exclusion of these reports 
from the cost neutrality standard, the 
Department views all direct costs 
associated with EBT as part of the 
standard, including costs associated 
with any new tasks for the State agency. 
The Department would be willing to 
consider an alternative to hard copies of 
the reports if a mutually acceptable 
alternative can be negotiated between 
the State agency and FNS. The 
Department believes that reports that 
measure changes in participation rates 
as related to EBT go beyond the scope of 
program operations and, therefore, are 
not included in the reconciliation and 
management report requirements. 

Federal Financial Participation — 
Section 274.12(k) 

The proposed rule stated that 
enhanced funding would not be 
available to State agencies solely for 
development of an EBT issuance system; 
however, if a State plans to include EBT 
issuance as an integrated component of 
a complete certification and issuance 
system, it may receive enhanced 
funding. The Department received a 
number of comments from State 
agencies that already have a certified 
State certification system. One State 
agency asked if enhanced funding is 
available for State agencies that are 
already certified. One State agency 
asked for clarification as to whether 
modifications to a certified state system, 
necessary to support and manage EBT, 
are eligible for enhanced funding. Three 
State agencies recommended that 
enhanced funding be provided to all 
states in order to support EBT system 
interface with the certified state ADP 
system. One commenter asked if FNS 
intended to preclude the use of third 
party processors and/or require the 
state to operate its own system by 
specifying that, to be eligible for 
enhanced funding, the EBT system must 
be fully integrated with the complete 
state ADP system. The Department 
would like to clarify that enhanced 
funding for EBT, including modifications 
to certified systems, is available only 
when the State agency has not yet 
received enhanced funding for a 
certification system. Enhanced funding 
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for an EBT system which is an 
integrated component of the State 
agency's automated system does not 
preclude the selection of a separate 
contractor to operate the EBT system. 

One commenter asked if there would 
be retrospective adjustment for the 
number of cases served during the year. 
During the federal fiscal year end close¬ 
out, the Department will finalize the 
number of cases served with the State 
agency. It is anticipated that this 
adjustment will be minimal as the 
number of cases served does not vary 
significantly from month to month. 

Manual Transactions/ 
Representation—Section 274.12(1) 

Numerous comments were submitted 
on the subject of manual transactions. 
Most agreed that there was a need for 
back-up systems. Some commenters 
expressed concern that there were 
insufficient requirements associated 
with these back-up systems, particularly 
insufficient protection for recipients. 
Suggested protection included requiring 
mechanisms for recipients to clearly and 
specifically indicate the total amount of 
transaction in such a manner that 
subsequent alteration could not take 
place and requiring the imprinting of the 
debit card on the manual voucher. Two 
commenters suggested manual back-up 
systems were expensive in relation to 
their value, utilized only for the 
convenience of retailers, and not 
necessary. Others complained that 
back-up systems should not be required 
because they risked insufficient funds 
transactions or posed security risks. 
Some commenters suggested that voice 
authorization from the computer center 
was a necessity for a back-up system; 
others complained that obtaining 
authorization at the time of a 
transaction was a burden on retailers 
and should not be required. 

The Department has not amended the 
requirement for a back-up system— 
there must be a back-up system 
available for use whenever any 
component of the EBT system 
malfunctions. As proposed, the specifics 
of the back-up procedures are left to the 
State agencies, subject to approval by 
FNS. Since the card or terminal can 
malfunction, the Department expects 
that a manual back-up system—i.e., one 
that relies on paper vouchers—is 
necessary in at least some situations. It 
is essential that households have a 
means to purchase food when any part 
of the system is unavailable. The back¬ 
up systems utilized in the demonstration 
projects have relied heavily on a paper 
voucher; however, one project has 
shown that it is possible for an 


automated off-line approach to be 
utilized in some situations. 

One commenter suggested that it was 
not sufficient merely to require that 
there be a back-up system available, but 
that the Department should require that 
retailers utilize the back-up system 
when it is necessary (i.e., not refuse a 
transaction because the back-up system 
must be utilized.) The Department does 
not believe retailers can be required to 
accept back-up transactions on 
occasions when the retailer would be 
absorbing liability. Therefore, the 
Department is not requiring that 
retailers accept manual transactions. 
However, the Department’s experience 
has been that retailers are generally 
willing to accept all transactions, 
whether or not a back-up system is 
being utilized, and expects this trend to 
continue. The alternative would be for 
the purchaser to bring his or her 
business to another retailer. 

The aspect of back-up transactions 
that posed the greatest concern to 
commenters is the liability associated 
with back-up transactions and when re¬ 
presentation against a household’s 
future benefits may take place. A wide 
range of specific comments and/or 
suggestions were received on these 
subjects. Six commenters specifically 
indicated that liability for overdraws 
should rest with the State agency, with 
more commenters implying the same. 
Some of these commenters suggested the 
States take on liability up to a certain 
dollar limit, beyond which retailers 
would be liable. One commenter 
suggested that liability rest with 
retailers as in current commercial off¬ 
line practice. One commenter suggested 
that authorization on manual 
transactions only be obtained by the 
retailer for transactions above $50. 

In terms of re-presentation, one State 
agency indicated that phone 
authorization should not be required 
and States which absorb the liability for 
manual transaction overdraws should 
be able to re-present all overdraws. Six 
commenters suggested the re¬ 
presentation procedures were 
cumbersome and unworkable, some 
further suggesting that an off-line store 
and forward approach be utilized 
instead. Two commenters suggested that 
resubmission of the entire overdrawn 
amount be allowed in the following 
month. One other commenter suggested 
that re-presentation be an automated 
function. Two other commenters 
objected to the requirement that 
recipients receive notice, in addition to 
the notice required on the voucher, prior 
to the actual re-presentation. 


Here again, the Department is not 
substantively amending the proposed 
rules regarding liability and re¬ 
presentation. The Department is 
continuing to require that liability for 
overdraws resulting from manual 
transactions rest with the State agency. 
The State agency can pass this liability 
on to other parties through negotiations, 
as appropriate for its circumstances. The 
only time that re-presentation can take 
place against future months benefits is 
when perfect knowledge as to how 
many benefits remain in the account at 
the time of the back-up transaction 
cannot be obtained. This includes those 
occasions when the phone lines are 
down or the host computer is down. 
However, even when the host computer 
is down, the retailer must make a call to 
the computer center to get the latest 
balance and an authorization for re¬ 
presentation to be allowed. This 
particular requirement will have an 
impact on the use of automated off-line 
store and forward approaches. If these 
approaches do not obtain an 
authoriztion that sufficient balance was 
in the account at the time of the last 
report (the Department expects this 
information to be produced every 24 
hours for a legitimate manual back-up/ 
re-presentation procedure), then re¬ 
presentation may not occur. The 
regulation is being clarified to indicate 
that, for re-presentation to be permitted, 
the call must be made and authorization 
must be recieved by the retailer on 
occasions when the host computer is 
down. 

In response to those commenters who 
stated that re-presentation is 
cumbersome and unworkable, the 
Department is reiterating that re¬ 
presentation is an option for the State 
agency. 

The proposed rule stated that, during 
the first month of re-presentation, if the 
monthly allotment is less than $50, the 
Stale agency shall select the greater of 
$10 or 10% of the monthly allotment for 
re-presentation. One commenter pointed 
out that for food stamp allotments of 
less than $50, $10 is always greater than 
10 percent. The regulation has been 
amended to indicate that, in the first 
month of re-presentation, if the monthly 
allotment is less than $50, $10 of the 
allotment shall be deducted. 

Regulation E 

The proposed rule discussed 
Regulation E (12 CFR 205.2), the Federal 
Reserve regulation regarding electronic 
transfers that debit or credit an account, 
as it relates to EBT. To date, the Federal 
Reserve Board has ruled that EBT does 
not fall under Regulation E by virtue of 
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the fact that EBT accounts are not 
“consumer asset accounts'*, but 
government accounts set up by the 
government. However, the Federal 
Reserve is currently in the process of 
reviewing their treatment of EBT and 
may decide that EBT should be covered 
by Regulation E. The Department 
received a mixture of comments both in 
support of continuing the exemption of 
EBT from Regulation E and in support of 
the application of Regulation E to EBT 
programs. Nine commenters. 
predominantly State and local agencies, 
strongly stated their opposition of the 
application of Regulation E to EBT 
programs, with six of these commenters 
citing the cost of monthly statements 
and liability as prohibitive. One 
commenter stated that Regulation E 
requirements should be utilized for 
receipt formats for ATMs and POS 
terminals. Three commenters, public 
interest groups, recommended that 
consumer protection set forth in the 
Electronic Funds Transfer Act and 
Regulation E be applied to EBT 
programs. One commenter 
recommended resolution of Regulation E 
before finalizing the EBT regulations 
and another commenter stated that 
since Regulation E has not yet been 
promulgated, it should not be included 
in the EBT regulation. One commenter 
stated that FNS should establish its own 
regulations to protect recipients and 
another commenter asked if the Federal 
Reserve Board will monitor EBT to 
ensure compliance with Regulation E. 
The Department appreciates the many 
comments received regarding the 
application of Regulation E to EBT. 
Discussions with the Federal Reserve 
Board are on-going, however, it is up to 
the Federal Reserve to determine if EBT 
is covered by Regulation E. Until Final 
regulations are published, the 
Department cannot address specific 
issues or questions about Regulation E. 
The Department referenced Regulation E 
in the proposed rule in order to bring 
attention to its possible applicability to 
EBT. The Department strongly urges that 
comments be provided to the Federal 
Reserve Board when the proposed 
regulation is published. 

State Liabilities—Sections 274.12(1) and 
273.2 

The Department received only one 
comment supporting the provisions that 
hold the State liable for benefits. Other 
commenters raised issues regarding 
liability, however these comments have 
been addressed elsewhere. 

Consequently, the provisions of the 
proposed rule are clarified with respect 
to State liabilities after the report of lost 
or stolen benefits. 


Ownership Rights and Procurement 
Requirements—Section 274.12(m) 

The Department proposed that the 
State agency shall comply with the 
software and automated data processing 
equipment ownership rights prescribed 
under 7 CFR 277.18(1) of this chapter. 

One commenter suggested that this 
provision did not adequately address 
trade secrecy and ownership rights. This 
commenter also indicated that large 
data processing firms would be reluctant 
to participate if software details were 
subject to disclosure. Another 
commenter observed that it was their 
view that the government does not 
secure any rights in proprietary EBT 
software simply through the purchase of 
transaction processing services from an 
outside vendor under existing contract 
law. They also noted that paying a fee 
for EBT services was in effect leaving 
future development of the software 
entirely to the vendor, not staking a 
claim to whatever enhancements are 
made. The Department is clarifying that 
each potential contract for the 
acquisition of automated data 
processing services is reviewed for 
adherence with Federal procurement 
requirements. As issues arise with 
respect to software development and 
ownership rights, a determination is 
made in accordance with the applicable 
regulations on a case by case basis. A 
similar approach will be applied to EBT 
systems as well. 

Current EBT Demonstration Projects 

The Department indicated that we 
expect the State agencies operating 
current EBT demonstrations to submit a 
plan for complying with the standards 
prescribed by this regulation. The plan 
shall address the areas in which the 
State EBT demonstration project does 
not comply with the provisions of this 
rule and how the State agency plans to 
bring its system into compliance. The 
State agency shall provide a schedule of 
the actions it expects to take and when 
they are to be completed within 90 days 
of the implementation date of these 
regulations. Any requests for Federal 
financial participation shall accompany 
the plan when submitted for FNS 
approval. Compliance with the 
requirements of this rule shall be 
completed within two years of the 
implementation date of the final 
regulation. To continue the EBT project 
as a demonstration project, the State 
agency shall contact the Department 
and indicate its wishes to continue 
under the authority of section 17 of the 
Act (7 U.S.C. 2026) as a demonstration 
project and state what research value 


would be obtained in continuing as a 
demonstration. 

list of Subjects 

7 CFR Part 272 

Administrative practice and 
procedure, Aliens, Claims, Food stamps, 
Grant programs-social programs, 
Penalties, Reporting and recordkeeping 
requirements, Social Security Students. 

7 CFR PaH 274 

Administrative practice and 
procedure, Food stamps. Fraud, Grant 
programs—social programs, Reporting 
and recordkeeping requirements. State 
liabilities. 

7 CFR Part 276 

Administrative practice and 
procedure, Food stamps, Grant 
programs-social programs, Reporting 
and recordkeeping requirements. 

7 CFR Part 277 

Food Stamps, government procedure, 
Grant programs-social programs, 
Investigations, Records, Reporting and 
recordkeeping requirements. 

7 CFR Part 278 

Food Stamps, Government procedure, 
Grant programs—social programs, 
Investigations, Records, Reporting and 
recordkeeping requirements. 

Accordingly, 7 CFR chapter II is 
amended as follows: 

1. The authority citation for part 272, 
274, 276, 277 and 278 continues to read 
as follows: 

Authority: 7 U.S.C. 2011-2031. 

PART 272—REQUIREMENTS FOR 
PARTICIPATING STATE AGENCIES 

2. In 5 272.1, a new paragraph (g)(125) 
is added to read as follows: 

§ 272.1 General terms and conditions. 

• * * • * 

(g) Implementaiton # * 4 
(125) Amendment No. 345. The 
provisions of Amendment No. 345 are 
effective on April 1.1992, and shall be 
implemented as follows: 

(i) Currently operating demonstration 
projects shall submit to FNS for 
approval a plan no later than June 30, 
1992, to satisfy the requirements of this 
regulation. The plan shall address the 
areas in which the State EBT 
demonstration project does not comply 
with the provisions of this rule and how 
the State agency plans to bring its 
system into compliance. The State 
agency shall submit a schedule of any 
actions it proposes to take and when 
they are to be completed. Compliance 
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with the provisions of this final 
regulation shall occur within two years 
from the effective date unless approved 
by FNS to continue operations under the 
authority of section 17 of the Act (7 
U.S.C. 2026) as a demonstration project. 
In seeking FNS approval to continue 
under Section 17 authority, the State 
agency shall state what research value 
would be obtained in continuing the 
demonstration. 

(ii) For State agencies that have 
proposals or planning documents 
currently under review by the 
Department, the State agencies and the 
Department shall establish at what point 
the State agency is in the planning 
process and how the State agency will 
fit into the approval process of these 
rules. All such State agencies will be 
expected to comply with the standards 
of these rules. 

(iii) A State agency that wishes to 
obtain approval for an EBT system shall 
submit a Planning Advanced Planning 
Document for FNS approval as 
prescribed herein. 

PART 274—ISSUANCE AND USE OF 
COUPONS 

3. In § 274.3: 

a. the introductory text of paragraph 

(a) is amended by removing the word 
“three”. 

b. a new paragraph (a)(4) is added. 

c. the first sentence in paragraph (b) is 
amended by removing the word “three”. 

The addition reads as follows: 

$ 274.3 Issuance systems. 

(a) System classification. * ♦ • 

(4) An on-line Electronic Benefit 
Transfer system in which food stamp 
benefits are stored in a central computer 
database and electronically accessed by 
households at the point-of-sale via 
reusable plastic cards. 


§274.10 [Amended] 

4. In § 274.10, the first sentence in 
paragraph (b)(1) is amended by adding 
the words “or an Electronic Benefit 
Transfer system” after the words 
“project areas serviced entirely by mail 
issuance”. 

5. A new § 274.12 is added that reads 
as follows: 

§ 274.12 Electronic Benefit Transfer 
Issuance System approval standards. 

(a) General. This section establishes 
rules for the approval, implementation 
and operation of on-line Electronic 
Benefit Transfer (EBT) systems for the 
Food Stamp Program as an alternative 
to issuing food stamp coupons. An on¬ 
line EBT system is a computer-based 
system in which the benefit 


authorization is received from a central 
computer through a point-of-sale (POS) 
terminal. Eligible households utilize 
magnetic-stripe plastic cards and have 
accounts maintained at the central 
computer in lieu of food stamp coupons 
to purchase food items at authorized 
food retailers. Once certified, the 
household’s benefits are electronically 
loaded into a central computer account 
for each month during the certification 
period. Checkout lanes at authorized 
food retailers are to be equipped with 
POS terminals. When the transaction 
occurs, the POS terminals connect on¬ 
line to the central computer database; 
verify the validity of the Personal 
Identification Number (PIN), card 
number, and the amount of available 
benefits in an EBT account; obtain 
authorization for each purchase and 
initiate the debiting of the household’s 
account and the crediting of the 
retailer's account. 

(b) Program Administration. (1) The 
State food stamp agency shall submit 
Planning and Implementation Advanced 
Planning Documents (APDs) for FNS 
approval in accordance with the 
requirements of 5 277.18 of this chapter 
and this section. The State agency may 
implement an EBT system statewide or 
in only some areas of the State. 
However, the State agency shall 
implement EBT systems in a pilot area 
prior to expansion Statewide or to other 
project areas. The areas of pilot 
operation and full-scale operation shall 
be identified in the Planning APD when 
submitted to FNS for approval. 

(2) The State agency shall be 
responsible for the coordination and 
management of the EBT system. The 
Secretary may suspend or terminate 
some or all EBT system funding or 
withdraw approval of the EBT system 
from the State agency upon a finding 
that the State agency or its contracted 
representative has failed to comply with 
the requirements of this section and/or 
§ 277.18 of this chapter. 

(3) All EBT systems within a State 
must follow a singular EBT APD and 
system architecture submitted by the 
State agency. Multiple EBT designs will 
be acceptable only if: such designs can 
be fully justified by the State agency; the 
system differences are transparent to 
participating households that move 
within the State; operating costs are the 
same or lower; and the ability of the 
different systems to readily 
communicate (transaction interchange) 
with one another. 

(4) The State agency must provide 
written approval of the Planning and 
Implementation APDs from other 
participating Federal agencies or 
indicate that approval is being sought 
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simultaneously from participating 
Federal agencies. The State agency shall 
indicate how it plans to incorporate 
additional programs into the EBT system 
if it anticipates the addition of other 
public assistance programs concurrent 
with or after implementation of the Food 
Stamp Program EBT system. The State 
agency shall also consult with the State 
agency officials responsible for 
administering the Special Supplemental 
Food Program for Women, Infants and 
Children (WIC) prior to submitting the 
Planning APD for FNS approval. 

(c) Pilot Project Approval 
Requirements —( 1 ) EBT Planning APD. 
The State agency shall comply with the 
two-stage approval process for APDs in 
submitting an EBT system proposal to 
FNS for approval. In addition to the 
requirements for a Planning APD 
specified under § 277.18(d)(1) of this 
chapter, the State agency shall commit 
itself to provide the following as part of 
the project planning activities to FNS for 
approval: 

(1) Pilot Project Site and Expanded 
Site Descriptions. At a minimum, the 
proposed pilot project site and 
expanded site descriptions shall include 
the geographical boundaries, average 
number and characteristics of food 
stamp program participants and 
households, the number and type of 
authorized food retailers and authorized 
retailers bordering the pilot and 
expanded areas, the food stamp 
redemption patterns of food retailers, 
the status of commercial POS 
deployment and the estimated number 
of checkout lanes that will require POS 
equipment; and 

(ii) A Description of Major Contacts. 

A description of initial contacts the 
State agency has made in the proposed 
pilot area among food retailers, financial 
institutions and households or their 
representatives that may be affected by 
implementation of the EBT system. 
Written commitments from the retail 
grocer community (including 
supermarket chains, independent 
retailers, and convenience stores) and 
participating financial institutions in the 
pilot area shall be provided along with 
other documentation that demonstrates 
the willingness to support the proposed 
EBT system within the pilot area and 
expanded system area. The State 
agency shall submit evidence of 
contacts with recipient organizations 
and others. 

(2) EBT Implementation APD. The 
EBT Implementation APD shall include 
the completed documents required 
under § 277.18 of this chapter for 
Implementation APDs, where 
appropriate. In addition, EBT 
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Implementation APD 9 shall include the 
detailed pilot project site description 
and expanded site description, as 
described in this paragraph. Also, the 
State agency shall commit to completing 
and submitting the following documents 
for FNS approval and obtaining such 
approval prior to issuance of benefits to 
eligible households in the pilot project 
area: 

(i) A Functional Demonstration Plan. 
The functional demonstration plan shall 
include: 

(A) Tlie schedule, procedures, and test 
data for performing the functional 
requirements prescribed in paragraph 
(e) of this section in combination with 
the system components described by the 
approved System Design; 

(B) The procedures for performing the 
functional demonstration, each 
participant's responsibility during the 
demonstration, and procedures for 
collecting data to evaluate system 
functionality. The Department reserves 
the right to participate and conduct 
independent testing as necessary during 
the Functional Demonstration. 

(ii) A Functional Demonstration 
Report. Upon the completion of the 
functional requirements demonstration 
test, the State agency shall submit a 
Functional Demonstration report. The 
report shall summarize the activities, 
describe major problems encountered 
and proposed solutions, and provide the 
timetable for completing any system 
revisions. Resolution of any problems 
identified during the functional 
demonstration shall be completed prior 
to advancing towards the acceptance 
test. 

(iii) An Acceptance Test Plan. The 
Acceptance Test Plan for the pilot 
project shall describe the methodology 
to be utilized to verify that the EBT 
system complies with Food Stamp 
Program requirements and System 
Design specifications. At a minimum, 
the Acceptance Test Plan shall address: 

(A) The types of testing to be 
performed; 

(B) The organization of the test team 
and associated responsibilities, test 
database generation, test case 
development, test schedule, and the 
documentation of test results. 

Acceptance testing shall include 
functional requirements testing, error 
condition handling and destructive 
testing, security testing, recovery testing, 
controls testing, stress and throughput 
performance testing, and regression 
testing; 

(C) A “what-if ’ component shall also 
be included to permit the opportunity for 
observers and participants to test 
possible scenarios in a free-form 
manner. 


(D) The Department reserves the right 
to participate and conduct independent 
testing as necessary during the 
Acceptance testing and appropriate 
events during system design, 
development, implementation and 
operation. 

(iv) An Acceptance Test Report. The 
State agency shall provide a separate 
report after the completion of the 
acceptance test The report shall 
summarize the activities, describe any 
discrepancies, describe the proposed 
solutions to discrepancies, and the 
timetable for their retesting and 
completion. In addition, the report shall 
contain the State agency's 
recommendations regarding 
implementation of the EBT system in the 
pilot site. 

(v) A Prototype Food Retailer 
Agreement. The State agency shall enter 
an agreement with each food retailer 
that complies with the requirements of 
paragraph (g)(6) of this section. 

(vi) A Pilot Project Implementation 
Plan. The pilot project implementation 
plan shall include the following: 

(A) A description of the tools, 
procedures, detailed schedules, and 
resources needed to implement the pilot 
project; 

(B) The equipment acquisition and 
installation requirements, ordering 
schedules, and system and component 
testing; 

(C) A phase-in strategy which permits 
a measured and orderly transition to 
EBT. In describing this strategy, the plan 
shall address training schedules that 
avoid disruption of normal shopping 
patterns and operations of participating 
households and food retailers. Training 
of food stamp households, State agency 
personnel and retailers and/or their 
trainers shall be coordinated with the 
installation of equipment in retail stores; 

(D) A description of on-going tasks 
associated with fine-tuning the system 
and making any corrective actions 
necessary to meet contractual 
requirements. The description shall also 
address those tasks associated with on¬ 
going training, document updates, 
equipment maintenance, on-site support 
and system adjustments, as needed to 
meet Food Stamp Program requirements; 
and, 

(E) A plan for orderly phase-out of the 
pilot project if it is demonstrated during 
the pilot project operations that the 
system is not acceptable. 

(vii) A Contingency Plan. The State 
agency shall submit a written 
contingency plan for FNS approval. The 
contingency plan shall contain 
information regarding the back-up 
issuance system that will be activated in 
the event of an emergency shut-down 


which results in short-term or extended 
system inaccessibility, or total 
discontinuation of EBT system 
operations. The contingency plan shall 
be incorporated into the State system 
security plan after FNS approval as 
prescribed at $ 277.18(p) of this chapter. 

(3) EBT Implementation APD Budget . 
The Implementation APD budget shall 
be prepared and submitted for FNS 
approval in accordance with the 
requirements of paragraph (k) of this 
section and 5 277.18(d)(2) of thi 9 
chapter. 

(i) Coupon Issuance Cap. The State 
agency shall provide an analysis of 
current statewide coupon issuance costs 
as compared to the projected costs of 
issuing benefits in the State after 
implementation of the EBT system, both 
for the EBT system and any remaining 
coupon issuance areas. The coupon 
issuance cap shall be determined as 
follows: 

(A) The State agency shall utilize the 
statewide coupon issuance costs, which 
include State agency costs in paragraph 
(c)(3)(ii) of this section and Federal costs 
in paragraph (c)(3)(iii) of this section, 
calculated from issuance costs for the 
four Federal fiscal quarters prior to 
submitting the EBT Implementation 
APD. Case-month cost represents the 
average Federal share of administrative 
costs to issue program benefits to a case 
for one month. An alternative base 
period may be utilized, with approval 
from FNS, if the State agency can 
demonstrate that the alternative period 
would be more accurate or other 
circumstances prevent U9e of the 
previous four Federal Fiscal quarters as 
the baseline. 

(B) The annual Federal issuance cap, 
to be in place from the time benefits are 
First issued though EBT, shall be 
calculated by multiplying the case- 
month cost for the coupon system being 
replaced by the number of food stamp 
program case-months statewide for the 
year and by the appropriate inflation 
factor. The inflation factor shall be 
derived in accordance with paragraph 
(k) of this section. The issuance cap 
shall be effective from the date benefits 
are issued to households through EBT 
system during the pilot project. 

(ii) State Coupon Issuance Costs. 

(A) Beginning at the point the 
household is established in the Issuance 
Authorization File, all direct State 
administrative costs of the current 
coupon issuance system shall be 
identified. 

(B) State operating costs of coupon 
issuance shall include, but shall not be 
limited to, direct allowable costs for 
personnel, fringe benefits, travel. 
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equipment, supplies, contracts, 
construction and other direct costs 
associated with coupon issuance. 
Indirect costs shall not be included in 
the determination of State issuance 
costs for purposes of calculating the 
coupon issuance cap. Such indirect costs 
are defined as costs which are included 
in the State agency’s indirect cost 
proposal and approved for cost charging 
through an indirect cost rate. The State 
agency shall provide narrative 
explanations to clarify each category 
and how it was calculated. 

(iii) Federal Coupon Issuance Costs. 
Federal costs associated with the 
issuance of coupons in a particular State 
are to be included in the coupon 
issuance cap. These Federal costs shall 
include: 

(A) Case-month costs for coupon 
printing, shipping, processing, and 
reconciliation. The case-month figure 
associated with these costs will be 
available from FNS upon request; 

(B) Monthly mail issuance losses up to 
the tolerance limit approved by FNS; 

(C) Monthly duplicate issuance losses 
absorbed by FNS; and 

(D) Fifty percent of the allowable 
State administrative costs pertaining to 
coupon issuance. 

(iv) EBT Equipment and Start-up 
Costs. 

(A) For the purpose of assigning the 
costs to the post-EBT implementation 
issuance cap, costs to design and 
develop the EBT system, incurred from 
the approval date of the Implementation 
APD but prior to actual issuance of 
benefits through the EBT system, shall 
be assigned over the life of the EBT 
system for a period not to exceed seven 
years. The seven year period shall begin 
when the initial household is issued 
benefits in the pilot project. Such design 
and development costs shall be assigned 
at the end of the period and claims shall 
be made for any assigned costs that 
exceed the total cap for the seven years. 
For a period of one year from the first 
issuance in the pilot, costs incurred 
during the pilot project that exceed the 
issuance cap may be treated in the same 
manner as these design and 
development costs and assigned to the 
cap at the end of the seven year period. 

(B) For the purpose of claiming 
Federal financial participation in capital 
expenditures, such costs shall be 
charged from the time operations begin 
in accordance with 7 CFR 277.18(i)(3) 
and appendix A of 7 CFR 277.18. 
Equipment costs shall include the cost of 
installation and shall be applied to the 
issuance funding cap as amortized. EBT 
equipment costs shall be identified in 
the EBT system budget as a separate 


component, both for the pilot and the 
fully operational system. 

(v) Costs of EBT Planning APD. The 
costs for EBT project planning activities 
shall be excluded from the case-month 
issuance cap described in paragraph 
(c)(3) of this section. Planning costs shall 
include costs attributed to the 
preparation of the Planning APD and the 
completion of the documentation 
contained in the FNS approved Planning 
APD. 

(vi) EBT operational costs. In 
accordance with appendix A of 5 277.18 
of this chapter, the State agency shall 
identify the allowable EBT operational 
costs for reimbursement. Operations 
costs shall begin from the date benefits 
are issued to recipients in the pilot 
project. The State agency shall provide 
cost information as follows: 

(A) The State agency shall include 
EBT system operation costs which 
include, as appropriate, but are not 
limited to: labor hours and costs by job 
category and by program for each unit, 
direct non-labor costs by program for 
each agency, vendor charges, if any, 
computer usage (CPU, disk storage, 
tapes, printing), the equipment 
amortization/lease and maintenance 
(including POS hardware and 
installation costs), telecommunications 
installations, recurring 
telecommunications, benefit card stock 
and equipment, supplies, printing and 
reproduction, travel postage, automated 
clearinghouse charges, wire transfer 
fees and other such settlement fees, and 
other direct costs. Indirect costs shall 
not be included as EBT system 
operation costs. 

(B) The State agency shall be 
responsible for the post-EBT 
implementation issuance costs that 
exceed the coupon issuance cap in any 
one year. These costs shall include all 
issuance costs incurred Statewide for 
food coupon and EBT issuance. The 
State agency shall document any 
issuance costs it projects to be above 
the cap in the budget submitted to FNS 
for approval. 

(4) Pilot Project Reporting, (i) A 
quarterly report containing the following 
information delineated by month shall 
be provided to FNS by the end of the 
month following each Federal fiscal 
quarter. The quarterly report shall 
contain, at a minimum: 

(A) A summary, by task, of major 
completed activities and scheduled 
activities for the upcoming period. 

(B) The number of active cases for 
each month; 

(C) The number and dollar amount of 
food stamp purchases in total and by 
store ID; 


(D) The number and dollar amount of 
food stamp reversals, in total and by 
store ID; 

(E) The total number and dollar 
amount of manual sales authorized; 

(F) The total number and dollar 
amount of issuances posted to EBT 
accounts during the month, delineated 
by public assistance Food Stamp 
households and non-public assistance 
Food Stamp households; 

(G) Total number and dollar amount 
of grocer credits during settlement (by 
day of month); 

(H) Total number of retailers added to 
or deleted from the system as defined 
under part 278 of this chapter 

(I) Number and dollar amount of food 
stamp benefits converted to coupons; 

(J) Total number of Food Stamp 
Program balance inquiries, by type of 
device such as Automated Teller 
Machines, POS terminals or Audio 
Response Units (ARUs) or hotline 
telephone numbers; 

(K) Total number of rejected 
transactions, grouped by reasons (e.g., 
invalid PIN, insufficient funds, invalid 
transaction type for device, etc.); 

(L) The number of access cards issued 
by the type of case (new, recertification, 
replacement for loss, damage or theft); 

(M) Number of client calls and grocer 
calls to the ARU or hotline number, 

(N) The average number of 
transactions by type; 

(O) Average dollar value of purchases 
per case-month; 

(P) Transactions utilized per day as a 
percentage of transactions through the 
system each month; 

(Q) Problems encountered, their 
status, actions taken by the State agency 
and any support needed from FNS to 
resolve them; and 

(R) Anticipated delays, reasons for the 
delays, and corrective actions planned 
or taken that require an amendment to 
the Project Work Plan. The Project Work 
Plan shall be updated and submitted 
with each quarterly report. 

(ii) The State agency shall submit 
APD Updates as prescribed in § 277.18 
of this chapter and paragraph (d) of this 
section. 

(5) Cost Analysis . (i) The State agency 
shall be responsible for conducting a 
cost analysis comparing the actual EBT 
pilot project costs to the costs of the 
EBT system operations projected in the 
Implementation APD and the costs of 
the coupon issuance system being 
replaced. 

(ii) The cost analysis may be 
conducted by State agency staff or by 
an independent contractor. The cost 
analysis shall represent the costs of the 
pilot as costs per case-month. 
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(iii) The State agency shall report in 
the cost analysis all 6tart-up costs that 
shall be amortized under the issuance 
cap for the EBT system. At a minimum, 
the State agency shall identify: 

(A) The labor hours and costs by job 
category for each unit (e.g.. the Food 
Stamp Program Section, the Financial 
assistance section, the EBT project 
section, etc.) of the State and local 
agencies and for each vendor; 

(B) The direct costs for each agency 
and vendor The line items to be 
included are computer usage [CPU. disk 
storage, tapes, printing), the equipment 
amortization/lease and maintenance 
(excluding POS hardware), 
telecommunications installations, 
recurring telecommunications, benefit 
card stock and equipment, supplies, 
printing and reproduction, travel, 
postage. Automated Clearinghouse and 
wire transfer fees, in addition to other 
direct costs. 

(iv) The State agency shall report the 
per case-month operating costs of the 
EBT and the coupon systems. Case- 
month costs shall be calculated by 
determining the average monthly 
issuance cost per system divided by the 
average monthly food stamp caseload 
issued benefits for the most recent four 
fiscal quarters or the most recent fiscal 
year. Tliese costs shall be reported by 
function. The functions include: 
authorizing access to benefits; delivering 
benefits; crediting retailers; managing 
retailer participation; and reconciling 
and monitoring the issuance system. For 
each function the State agency shall 
report the information specified in 
paragraphs (c)(5)(iii) (A) and (B) of this 
section. 

(v) The State agency shall report 
benefit loss per case month. For coupon 
losses the State agency shall utilize data 
from Form FNS-250 Food Coupon 
Accountability Report. Form FNS-259 
Food Stamp Mail Issuance Report, and 
Form FNS-46 Issuance Reconciliation 
Report. Data from actual EBT system 
losses shall be included as a separate 
line in the cost analysis report. 

(vi) EBT operational costs shall be 
measured after the EBT pilot project 
system ha9 operated for a minimum of 
three months with the full caseload in 
the pilot area. The cost analysis shall be 
submitted to FNS after completion of the 
period of pilot operations with the full 
caseload. 

(vii) The State agency shall measure 
any residual coupon costs resulting from 
households within the demonstration 
site that have not been converted to 
EBT. households from outside of the site 
that shop at stores within the pilot 
project area; and households leaving the 
pilot project area. If the State agency 


proposes to operate EBT on less than a 
statewide basis for an indefinite period 
of time, costs for the combined coupon 
and EBT systems shall be reported and 
compared to the coupon system costs. 

(d) Expansion Requirements. After a 
minimum of three months of pilot project 
operation with the full pilot caseload, 
the State agency may decide to expand 
the EBT system. If expansion is selected, 
the State agency shall submit an APD 
Update to request FNS approval to 
implement and operate the EBT system 
in areas beyond the pilot area. The APD 
Update shall contain the following: 

(1) A proposed expansion budget for 
FNS’ review and approval; 

(2) An Implementation Plan. At a 
minimum, the Expansion 
Implementation Plan shall address: 

(i) The requirements of paragraphs 
(c)[2)(vi) (A) through (D) of this section 
as applied to the expansion activities; 
and. 

(ii) The names, titles, addresses, and 
telephone numbers of the persons 
responsible for coordinating expansion 
activities; 

(3) A description of any necessary 
system design changes, including 
software modifications and/or 
modifications of equipment 
configurations. The design changes shall 
be documented within the ADP Update 
or provided to FNS for approval 
separately upon completion; 

(4) An assessment of the effects the 
EBT pilot project had. if any, on program 
participation during the pilot operation; 
and, 

(5) A revised Contingency Plan as 
required in paragraph (c)(7) of this 
section to address the expanded scope 
of the system. 

(e) Functional Requirements. The 
State agency shall ensure that the EBT 
system is capable of performing the 
following functional requirements prior 
to implementation: 

(1) Authorizing Household Benefits, (i) 
Issuing and replacing EBT cards to 
eligible households; 

(ii) Permitting eligible households to 
select a personal identification number 
(PINs) at least four digits in length; 

(iii) Establishing benefit cards and 
accounts with the central computer 
database; 

(iv) Maintaining the master household 
issuance record file data and current 
authorization information; 

(v) Training households and other 
users in system usage; 

(vi) Authorizing benefit delivery; 

(vii) Posting benefits to each 
household’s account for regular and 
supplemental issuances; 


(viii) Providing households with 
access to information on benefit 
availability; 

(ix) Ensuring the privacy of household 
data and providing benefit and data 
security; 

(x) Inventorying and securing 
accountable documents; and 

(xi) Zeroing out benefit accounts and 
other account authorization activity. 

(2) Providing Food Benefits to 
Households, (i) Verifying the identity of 
authorized households or authorized 
household representatives at issuance 
terminals or POS; 

(ii) Verifying the PIN and/or PIN 
offset, primary account number (PAN), 
terminal identification number and 
retailer identification number. 

(iii) Determining the sufficiency of the 
household’s account balance in order to 
debit or credit household benefit 
accounts at the point-of-sale; 

(iv) Sending messages authorizing or 
rejecting purchases; 

(v) Providing back-up purchase 
procedures when the system is 
unavailable; 

(vi) Ensuring that benefits are 
available and carried over from month- 
to-month. 

(vii) Converting EBT benefits to 
coupons in accordance with paragraph 

(f)(6) of this section; and 

(viii) Responding to issuance 
problems in a timely manner. 

(3) Crediting Retailers and Financial 
Institutions for Redeemed Benefits, (i) 
Verifying electronic transactions flowing 
to or from participating retailers’ bank 
accounts; 

(ii) Creating and maintaining a file 
containing the individual records of EBT 
transactions; 

(iii) Totalling all credits accumulated 
by each retailer. 

(iv) Providing balance information to 
retailers or third party processors from 
individual POS terminals, as needed; 

(v) Providing each retailer information 
on total deposits in the system on a 
daily basis; 

(vi) Preparing a daily tape in a 
National Automated Clearinghouse 
format or other process approved by 
FNS with information on benefits 
redeemed for each retailer and in 
summary; 

(vii) Transmitting the automated 
clearinghouse (ACH) tape to a financial 
institution for transmission through the 
ACH or other method approved by FNS; 

(viii) Transferring the information on 
the ACH tape or other process approved 
by FNS containing daily redemption 
activity of each retailer to the FNS 
Minneapolis Computer Support Center 
at least once weekly. Transmittal may 
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be by tape, disc, remote job entry or 
other means acceptable to FNS. 

(4) Managing Retailer Participation. 
The State agency shall: 

(1) Convey retailer authorization 
information provided by FNS to the 
system operator and follow up on 
actions taken regarding any 
disqualification or withdrawal by an 
authorized food retailer from the Food 
Stamp Program within two business 
day6 after receipt; 

(ii) Add newly authorized food retail 
stores or third party processors to the 
EBT system as prescribed under 
paragraph (g)(l)(ii) of this section. 

(iii) Ensure that only currently 
authorized retailers can access the 
system; 

(iv) Monitor food retailers to ensure 
that equipment deployment complies 
with paragraph (g)(4J of this section; 

(v) Ensure that equipment and 
supplies are maintained in working 
order for retail stores equipped by the 
State agency or its contractor. 

Equipment shall be replaced or repaired 
within 24 hours; 

(vij Ensure that retail store employees 
are trained in system operation prior to 
implementation. Such training shall 
include the provision of appropriate 
written and progrm specific materials; 

(vii) Provide a mechanism for 
compliance investigations which permits 
authorized invetigators to have access 
to the system in order to conduct 
investigations of program abuse and 
alleged violations. 

(f) Household Participation —(1) 
Transaction Limits. No minimum dollar 
amount per transaction nor maximum 
limit on the number of transactions shall 
be established. In addition, no 
transaction fees shall be imposed on 
food stamp households utilizing the EBT 
system to access their benefits. 

(2) Access to Balances. Households 
shall be permitted to determine their 
food stamp account balances without 
making a purchase or standing in a 
checkout line. The State agency shall 
ensure that the EBT system is capable of 
providing a transaction history for a 
period of up two calendar months to 
households upon request. 

(3) Transaction Receipts. Households 
shall be provided printed receipts at the 
time of transaction. At a minimum this 
information shall: 

(i) State the date, merchant's name 
and location, transaction type, 
transaction amount and remaining 
balance for the food stamp account; 

(ii) Comply with the requirements of 
12 CFR part 205 (Repletion E) in 
addition to the requirements of this 
section; and 

(iii) Identify the food stamp household 


member’s account number (the PAN) or 
a coded transaction number. The 
household’s name shall not appear on 
the receipt except when a signature is 
required when utilizing a manual 
transaction voucher. 

(4) Issuance of Benefits.'Siaie 
agencies shall establish an availability 
date for household access to their 
benefits and inform household of this 
date. The State agency may make 
adjustments to benefit posted to 
household accounts after the posting 
process is complete but prior to the 
availability date for household access in 
the event benefits are erroneously 
posted. The appropriate management 
controls and procedures for accessing 
benefit accounts after the posting shall 
be Instituted to ensure that no 
unauthorized adjustments are made in 
accordance with paragraph (f)(7)(iii) of 
this section. 

(5) Issuance and Replacement of 
Cards or PINs, (i) The State agency shall 
permit food stamp households to select 
their Personal Identification Number 
(PIN). PIN assignment procedures shall 
not be permitted. 

(ii) The State agency shall replace 
EBT cards within two business days 
following notice by the household to the 
State agency. The State may request a 
waiver from the Department to allow a 
longer replacement time. 

(iii) The State agency shall ensure that 
a duplicate account is not established 
which would permit households to 
access more than one account in the 
system. 

(iv) An immediate hold shall be 
placed on accounts at the time notice is 
received from a household regarding the 
need for card or PIN replacement. The 
State agency shall implement a reporting 
system which is continually operative. 
Once a household reports that their EBT 
card has been lost or stolen, the State 
agency shall assume liability for 
benefits subsequently drawn from the 
account and replace any lost or stolen 
benefits to the household. The State 
agency or its agent shall maintain a 
record showing the date and time of all 
reports by households that their card is 
lost or stolen. 

(v) The State agency may impose a 
replacement fee with the approval of 
FNS. The fee shall not exceed the cost to 
replace the card. Any card replacement 
fee. the replacement threshold, 
frequency and circumstances to which 
the fee shall be applicable shall be 
identified when submitting the Advance 
Planning Document for FNS approval. 

(6) Benefit Conversion, (i) Households 
leaving an EBT project area must be 
able to convert their electronic benefits 
to coupons. At State agency option, a 
household entering an EBT area may be 


required to spend any remaining food 
coupons prior to utilizing the EBT 
system to access their benefits. 
Conversion shall occur within one 
business day following notice to the 
State agency by the household when 
inventories cf food coupons are stored 
at local agency locations. Conversion 
shall occur within three business days if 
the State maintains coupon inventories 
in a central location. 

(ii) Requests for conversions to food 
coupons solely for purposes of shopping 
outside the pilot area shall be 
prohibited. However, the State agency 
may allow benefits In an EBT account to 
be converted to coupons for short-term 
absences from the EBT system area for 
family emergencies or similar isolated 
occurrences. 

(iii) Splitting food stamp benefits 
between food coupons and an electronic 
benefit access card at the time of 
issuance shall not be permitted. 

(iv) At State agency option, a limit 
may be imposed on the number of 
conversions per household that may 
occur annually for the purposes 
prescribed under paragraph (f)(B)(ii) of 
this section. A limit on conversions to 
food coupons shall not be imposed on 
households moving from the EBT area. 

(v) The State agency shall develop 
procedures for conversion whenever a 
household has left a State. These 
procedures shall not conflict with 
mailing restrictions regarding 
Authorization to Participate documents 
or other authorizing documents. 

(vi) The State agency shall round EBT 
benefits remaining in an account down 
to the nearest dollar amount suitable for 
coupon issuance. The State agency shall 
require the household to spend any 
remaining balance that cannot be 
converted to food coupons. If a 
household fails to spend the remaining 
benefits within one week after 
conversion occurs, the State agency 
shall expunge the benefits from the 
account and report the adjustment to the 
Department 

(7) Stale Account Handling. Stale 
benefit accounts are those food stamp 
benefit accounts which are not accessed 
for three months or longer. 

(i) If EBT accounts are inactive for 
three months or longer, the State agency 
may store such benefits off-line. 

(A) Benefits stored off-line shall be 
made available upon reapplication or re¬ 
contact by the household; 

(B) The State agency shall attempt to 
notify the household of this action 
before storage of the benefits off-line 
and describe the steps necessary to 
bring the benefits back on-line; 

(ii) The State agency shall expunge 
benefits that have not been accessed by 
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the household after a period of one year. 
Issuance reports shall reflect the 
adjustment to the State agency issuance 
totals to comply with monthly issuance 
reporting requirements prescribed under 
S 274.4 of this part. 

(iii) Procedures shall be established to 
permit the appropriate managers to 
adjust benefits that have already been 
posted to a benefit account prior to the 
household accessing the account; or. 
after an account has become dormant or 
the household has not used the funds 
which remain after conversion. These 
procedures shall be utilized if an 
account has been erroneously debited or 
credited. The procedures shall also be 
applicable to removing stale accounts 
for off-line storage of benefits or when 
the benefits are expunged. Whenever 
benefits are expunged or stored off-line, 
the State agency shall document the 
date, amount of the benefits and storage 
location in the household case file. 

(8) Timely Benefit Availability. The 
State agency shall ensure that the EBT 
system complies with the expedited 
service benefit delivery standard and 
the normal application processing 
standards prescribed by 5 273.2 and 

§ 274.2 of this chapter. 

(9) Access to Retail Stores. The EBT 
system shall provide for minimal 
disruption of access to and service in 
retail stores by eligible households. The 
EBT system shall not result in a 
significant increase in the cost of food or 
cost of transportation to authorized food 
retail stores for food stamp households. 
Checkout lanes equipped with POS 
devices shall be made available to Food 
Stamp households during all retail store 
hours of operation. 

(10) Household Training. The State 
agency shall provide training to each 
household prior to implementation and 
as needed during ongoing operation of 
the EBT system. Training functions for 
an EBT system may be incorporated into 
certification procedures. At a minimum, 
the household training shall include: 

(i) Content which will familiarize each 
household with the provisions of 
paragraphs (f)(1) through (f)(9) of this 
section; 

(11) Hands-on experience for each 
household in the use of the EBT 
equipment necessary to access benefits 
and obtain balance information; 

(iii) Notification to the household of 
the procedures for manual transactions 
and re-presentation; 

(iv) The appropriate utilization and 
security of the Personal Identification 
Number; 

(v) Each household’s responsibilities 
for reporting loss or damage to the EBT 
card and who to report them to. both 
during and outside business hours. 


Information on a 24 hour hotline 
telephone number shall be provided to 
each household during training; 

(vi) Written materials and/or other 
information, including the specific rights 
to benefits in an EBT system, shall be 
provided as prescribed under 7 CFR 
372.4(b) for bilingual households and for 
households with disabilities. Written 
materials shall be prepared at an 
educational reading level suitable for 
food stamp households; 

(vii) Information on the signs or other 
appropriate indicators located in 
checkout lanes that enable the 
household to identify lanes equipped to 
accept EBT cards. 

(g) Retailer Participation. (1) All 
authorized retailers must be afforded 
the opportunity to participate in the EBT 
system. An authorized food retailer shall 
not be required to participate in an EBT 
system. 

(i) Retailers who do not have 
immediate access to telephones at the 
time of purchase shall be 
accommodated by an alternative system 
(e.g.. manual vouchers with preliminary 
or delayed telephone verification) for 
redeeming food sales to eligible food 
stamp customers. These retailers include 
stationary food stores which opt to 
make home deliveries to food stamp 
households, house-to-house trade routes 
which operate on standing orders from 
customers, e.g. milk and bread delivery 
routes, food buying cooperatives 
authorized to participate as well as 
other food retailers authorized under 

5 278.1 of this chapter. Prior to delivery 
or upon returning to the store, the 
retailer shall telephone the EBT central 
computer or hotline number to log the 
transaction and obtain an authorization 
number. If authorization cannot be 
obtained before or at the time of 
purchase, the retailer assumes the risk 
for sufficient benefits being available in 
the household's account. Any alternate 
method cannot be burdensome on either 
the household or the retailer, and it must 
include acceptable privacy and security 
features. Such systems shall only be 
available to retailers that cannot be 
equipped with a POS terminal at the 
time of sale. 

(ii) Newly authorized retailers shall 
have access to the EBT system within 
two weeks after the receipt of the FNS 
authorization notice. However, 
whenever a retailer chooses to employ a 
third party processor to drive its 
terminals or elects to drive its own 
terminals, access to the system shall be 
accomplished within a 30 day period or 
a mutually agreed upon time to enable 
the third party interface specifications 
and any State required functional 
certification to be performed by the 


State agency and/or its contractor. The 
FNS field office shall notify each new 
retailer at the time of application for 
authorization that an EBT system is 
operating in their store location(s). The 
field office shall also notify the State 
agency in a timely manner when a 
retailer is authorized to participate in 
the Food Stamp Program. 

(2) Authorized retailers shall not be 
required to pay costs essential to and 
directly attributable to EBT system 
operations as long as the equipment or 
services are provided by the State 
agency or its contractor and are utilized 
solely for the Food Stamp Program. In 
addition, if Food Stamp Program 
equipment is deployed under contract to 
the State agency, the State agency may, 
with USDA approval, share appropriate 
costs with retailers if the equipment is 
also utilized for commercial purposes. 

(3) The State agency shall ensure that 
a sufficient number of authorized food 
retailers have agreed to participate 
throughout the area in which the EBT 
system will operate to ensure that 
eligible food stamp households will not 
suffer a significant reduction in their 
choice of retail food stores and that a 
sufficient number of retail food stores 
serving minority language populations 
are participating. 

(4) The EBT system shall be 
implemented and operated in a manner 
that maintains equal treatment for food 
stamp households in accordance with 

§ 278.2(b) of this chapter. The following 
requirements for the equal treatment of 
food stamp households shall directly 
apply to EBT systems: 

(i) Retailers shall not establish special 
checkout lanes which are only for food 
stamp households or welfare customers. 
If special lanes are designated for the 
purpose of accepting other electronic 
debit or credit cards and/or other 
payment methods such as checks, food 
stamp customers with EBT cards may 
also be assigned to such lanes as long as 
other commercial customers are 
assigned there as well. 

(ii) POS terminals shall be deployed 
as follows in EBT systems requiring food 
stamp households to participate: 

(A) For an authorized food retail store 
with food stamp benefit redemption 
amounting to 15 percent or more of total 
food sales, all checkout lanes shall be 
equipped; 

(B) For an authorized food retail store 
with Food Stamp benefit redemptions 
representing less than 15 percent of total 
food sales, supermarkets shall, at a 
minimum, receive one terminal for every 
$11,000 in monthly redemption activity 
up to the number of lanes per store. All 
other food retailers shall receive one 
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terminal for every $8,000 in monthly 
redemption activity up to the number of 
lane9 per store. However, a State agency 
may utilize an alternative deployment 
formula that permits equipment 
deployment at higher levels than 
required by this paragraph up to the 
number of lanes in each store. The State 
agency shall review terminal 
deployment on a yearly basis and shall 
be authorized to remove excess 
terminals if actual redemption activity 
warrants a reduction. 

(C) For newly authorized food 
retailers and authorized food retailers 
bordering the EBT system area, the 
State agency and food retailer shall 
negotiate a mutually agreed level of 
terminal deployment up to the number 
of lanes per store. The State agency may 
consult with the appropriate FNS field 
office in order to determine the previous 
food stamp redemption activity that 
could be utilized in determining the 
initial number of terminals to deploy in 
newly authorized retailers or border 
stores. The State agency shall examine 
household shopping patterns in the EBT 
operating area in order to establish the 
needs for border store equipment. 
Redemption information shall remain 
confidential. 

(D) Any food retailer shall be able to 
submit further evidence that it warrants 
additional terminals after the initial POS 
terminals are deployed. Food stamp 
households may also submit evidence to 
the State agency that additional POS 
terminals are needed. 

(5) The State agency shall ensure that 
the EBT system provides credits to the 
financial institution holding the 
accounts for retailers or third party 
processors within two business days of 
the daily cut-over period for retailer 
settlement. The cut-over period is the 
time of day established by the system in 
which a transaction day is established 
for settlement and reconciliation. 

(6) The State agency shall enter into 
an agreement with each authorized food 
retailer. The retailer agreement shall 
describe the terms and conditions of 
participation in the Food Stamp EBT 
system. At a minimum, the agreement 
shall: 

(i) Describe all terms and conditions 
with respect to equipment ownership, 
lease arrangements, handling and 
maintenance for which the State agency 
and merchant are liable: 

(ii) Describe the agreed upon 
procedures and policies for participation 
and withdrawal from the EBT system; 

(iii) Comply with all Food Stamp 
Program regulations with respect to 
retailer participation in the program and 
treatment of Food Stamp Program 
households. This shall include specific 


requirements with respect to the 
deployment of terminals and the 
identification of checkout lanes for food 
stamp customers; 

(ivj Delineate the liabilities during 
system downtime and the associated 
responsibilities of each party with 
respect to the use of off-line and/or 
manually entered data, paper vouchers, 
and re-presented vouchers. 

(h) Performance and Technical 
Standards. The State agency shall 
ensure that EBT systems comply with 
Point of Sale [POS) technical standards 
established by the American National 
Standards Institute (ANSI) or 
International Organization for 
Standardization (ISO) where applicable. 
In addition, the State agency shall 
ensure that the EBT system meets 
performance and technical standards in 
the areas of system processing speeds, 
system availability and reliability, 
system security, system ease-of-use. 
minimum card and terminal 
requirements, performance bonding, and 
a minimum transaction set. With prior 
written approval from FNS, the State 
agency may utilize the prevailing 
industry performance standards in its 
region in lieu of those identified in this 
section. The standards shall be included 
in all requests for proposals and 
contracts. 

( 1 ) System Processing Speeds, (i) For 
leased line systems, 98 percent of EBT 
transactions shall be processed within 
10 seconds or less and all EBT 
transactions shall be processed within 
15 seconds. Leased line systems rent 
telecommunications carriers specifically 
to connect to the central authorizing 
computer. For dial-up systems, 95 
percent of the EBT transactions shall be 
processed within 15 seconds or less and 
all EBT transactions shall be processed 
within 20 seconds or less. Dial-up 
systems utilize existing 
telecommunications lines to dial up and 
connect to the central computer at the 
time of the transaction. Processing 
response time shall be measured at the 
POS terminal from the time the ‘enter’ or 
‘send’ key is pressed to the receipt and 
display of authorization or disapproval 
information. Third party processors, as 
defined in paragraph (h)(5) of this 
section, shall be required by the State 
agency to comply with the same 
processing response times required of 
the primary processor, 

(ii) The EBT system shall provide 
reports, as determined by the State 
agency, that document transaction 
processing response time and the 
number and type of problematic 
transactions that could not be processed 
within the standard response time. 


( 2 ) System Availability and 
Reliability, (i) The EBT system central 
computer shall be available 99.9 percent 
of scheduled up-time, 24 hours a day, 
seven days per week. Scheduled up-time 
shall mean the time the database is 
available for transactions excluding 
scheduled downtime for routine 
maintenance. The total system, 
including the system's central computer, 
any network or Intermediate processing 
facilities and cardholder authorization 
processors, shall be availale 98 percent 
of scheduled up-time, 24 hours per day, 7 
days per week. Scheduled downtime for 
routine maintenance shall occur during 
non-peak transaction periods. State 
certification procedures shall determine 
whether intermediate processing 
facilities and cardholder authorization 
processors are capable of complying 
with system availability standards 
prescribed herein prior to permitting the 
interface with the central computer 
system. 

(ii) The system central computer shall 
permit no more than 2 inaccurate EBT 
transactions for every 10,(XX) EBT 
transactions processed. The 
transactions to be included in measuring 
system accuracy shall include all types 
of food stamp transactions permitted at 
POS terminals and processed through 
the host computer, manual transactions 
entered into the system, credits to 
household accounts, and funds transfers 
to retailer accounts. 

(iii) Reconciliation reports and other 
information regarding problematic 
transactions shall be made available to 
the State agency by the system operator, 
individual retailers, households or 
financial institutions as appropriate. 
Reports on problematic transactions, 
including inaccurate transactions shall 
be delineated by the source of the 
problem such as card failure, POS 
terminal failure, interruption of 
telecommunications, or other component 
failure. Errors shall be resolved in a 
timely manner. 

(3) System Security. As an addition to 
or component of the Security Program 
required of Automated Data Processing 
systems prescribed under § 277.18(p) of 
this chapter, the State agency Bhall 
ensure that the following EBT security 
requirements are established: 

(i) Storage and control measures to 
control blank unissued EBT cards and 
PINs, and unused or spare POS devices; 

(ii) Measures to ensure 
communication access control. 
Communication controls shall include 
the transmission of transaction data and 
issuance information from point-of-sale 
terminals to work-stations and terminals 
at the data processing center. The 
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following specific security measures 
shall be included, as appropriate, in the 
system design documentation, operating 
procedures or the State agency Security 
Program: 

(A) Computer hardware controls that 
ensure acceptance of data from 
authorized terminals only. These 
controls shall include the use of 
mechanisms such as retailer 
identification codes, terminal identifiers 
and user identification codes, and/or 
other mechanisms and procedures 
recognized by the industry; 

(B) Software controls, placed at either 
the terminal or central computer or both, 
that establish separate control files 
containing lists of authorized retailers, 
terminal identifying codes, and user 
access and identification codes. EBT 
system software controls shall include 
separate checks against the control files 
in order to validate each transaction 
prior to authorization and limiting the 
number of unsuccessful PIN attempts 
that can be made utilizing standard 
industry practices before the card is 
deactivated; 

(C) Communications network security 
that utilizes the Data Encryption 
Standard algorithm to encrypt the PIN, 
at a minimum, from the point of entry. 
Other security may include 
authentication codes and check-sum 
digits, in combination with data encoded 
on the magnetic stripe such as the PIN 
and/or PIN offset, to ensure data 
security during electronic transmission. 
Any of the network security measures 
may be utilized together or separately 
and may be applied at the terminal or 
central computer as indicated in the 
approved system design to ensure 
communications control; 

(D) Manual procedures that provide 
for secure access to the system with 
minimal risk to household or retailer 
accounts. Manual procedures may 
include the utilization of manager 
identification codes in obtaining 
telephonic authorization from the 
central computer system; requirements 
for separate entry with audio response 
unit verification and authorization 
number, and/or the utilization of 24 hour 
hotline telephone numbers to authorize 
transactions. 

(iii) Message validation shall include 
but shall not be limited to: 

(A) Message format checks for 
completeness of the message, correct 
order of data, existence of control 
characters, number and size of data 
fields and appropriate format standards 
as specified in the approved system 
design; 

(B) Range checks for acceptable date 
fields, number and valid account 
numbers, purchase and refund upper 


limitations in order to prevent and 
control damage to the system accounts; 

(C) Reversals of messages that are not 
fully processed and recorded. 

(iv) Administrative and operational 
procedures shall ensure that: 

(A) Functions affecting an account 
balance are separated or dually 
controlled during processing and when 
requesting Federal reimbursement 
through a concentrator bank under the 
provisions of paragraph (i) of this 
section. These functions may include but 
are not limited to the set up of accounts, 
transmittal of funds to and from 
accounts, access to files to change 
account records, and transmittal of 
retailer deposits to the ACH network or 
other means approved by FNS for 
crediting retailer bank accounts; 

(B) Passwords, identity codes or other 
security procedures must be utilized by 
State agency or local personnel and at 
data processing centers; 

(C) Software programming changes 
shall be dual controlled to the extent 
possible; 

(D) System operations functions shall 
be segregated from reconciliation duties; 

(v) A separate EBT security 
component shall be incorporated into 
the State agency Security Program for 
Automated Data Processing (ADP) 
systems where appropriate and as 
prescribed under § 277.18(p) of this 
chapter. The periodic risk analyses 
required by the Security Program shall 
address the following items specific to 
an EBT system: 

(A) EBT system vulnerability to theft 
and unauthorized use; 

(B) Completeness and timeliness of 
the reconciliation system; 

(C) Vulnerability to tampering with or 
creating household accounts; 

(D) Erroneous posting of issuances to 
household accounts; 

(E) Manipulation of retailers' accounts 
such as creation of false transactions or 
intrusion by unauthorized computer 
users; 

(F) Capability to monitor systematic 
abuses at POS terminals such as debits 
for a complete allotment, excessive 
manual issuances, and multiple manual 
transactions at the same time. Such 
monitoring may be accomplished 
through the use of exception reporting; 

(G) Tampering with information on 
the ACH tape or similar information 
utilized in a crediting method approved 
by FNS; and, 

(H) The availability of a complete 
audit trail. A complete audit trail shall, 
at a minimum, be able to provide a 
complete transaction history of each 
individual system activity that affects 
an account balance. The audit trail shall 
include the tracking of issuances from 


the Master File and Issuance File, 
network transactions from point-of-sale 
terminals to EBT central computer 
database and system file updates. 

(vi) The State agency shall 
incorporate the contingency plan 
approved by FNS prior to pilot 
implementation and subsequently 
updated as part of the Expansion 
Implementation Plan into the Security 
Program. 

(4) System Ease-of-Use. (i) For all 
system users, the State agency shall 
ensure that the system: 

(A) Minimizes the number of separate 
steps required to complete a transaction; 

(B) Minimizes the number of codes or 
commands needed to make use of the 
system; 

(C) Makes available clear and 
comprehensive account balance 
information with a minimum number of 
actions necessary; 

(D) Provides training and instructions 
for all system users especially those 
persons with disabilities; 

(E) Makes available prompts on POS 
terminals or balance only terminals, 
where appropriate; 

(F) Identifies procedures for problem 
resolution; 

(G) Provides reasonable 
accommodation for the needs of 
households with disabilities in keeping 
with the Americans with Disabilities 
Act of 1990. 

(ii) In addition to the requirements of 
paragraph (h)(4)(i) of this section, the 
State agency shall ensure that retailers 
utilizing the EBT system: 

(A) Have available manual backup 
procedures; 

(B) Can obtain timely information on 
daily credits to their banks; 

(C) Have available deposit 
information in a format readily 
comparable to information maintained 
in the store; and 

(D) Have available instructions on 
resolving problems with equipment and 
retailer accounts. 

(5) Third Party Processors. Third 
party processors are financial 
institutions, cardholder authorization 
processors other than the party with 
which the State agency has contracted 
for EBT services, and food retailers 
driving their own terminals that are 
capable of relaying electronic 
transactions to a central database 
computer for authorization. The State 
agency shall afford retailers the 
opportunity to use third party processors 
and shall provide interface 
specifications and certification 
standards in order for the third party 
processor to participate in the EBT 
system. 
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(i) In order to participate in a Food 
Stamp Program EBT system, a third 
party processor must be able to meet all 
third party interface specifications and 
certification standards associated with 
this section. The State agency shall 
publish the third party interface 
specifications prior to implementation of 
the EBT system to enable third party 
processors to access the database. Third 
party processors shall undergo 
functional and acceptance tests as 
specified by the State agency; 

(ii) Third party processors shall be 
liable for transactions until the 
transaction has been electronically 
accepted by the contracted vendor or an 
intermediate processing facility; 

(iii) The State agency shall ensure that 
third party processors and food retailers 
driving their own terminals comply with 
this section and all applicable Food 
Stamp Program regulations. 

(6) Minimum Card Requirements, (i) 
The State agency shall ensure that the 
following information is printed on the 
card; 

(A) The address of the office where a 
card can be returned if found or no 
longer in use; 

(B) The statement of 
nondiscrimination which reads as 
follows: ‘This is an equal opportunity 
program. If you believe that you have 
been the victim of discrimination in your 
efforts to receive food stamp benefits 
because of your race, color, national 
origin, age, sex, disability, religious 
belief, or political beliefs, write 
immediately to the Administrator, Food 
and Nutrition Service. 3101 Park Center 
Drive, Alexandria, Virginia 22302.“ In 
lieu of printing the required information 
on the EBT card, the State agency shall 
provide each household a card jacket or 
sleeve containing the nondiscrimination 
statement. 

(ii) FNS reserves the right to require 
State agencies to place a Department 
logo on the EBT card and/or sleeves or 
jackets. 

(iii) EBT cards and/or sleeves or 
jackets shall not contain the name of 
any State or local official. EBT 
informational materials shall not 
indicate association with any political 
party or other political affiliation. 

(7) POS Terminals. POS terminals 
shall meet the following requirements: 

(i) Balance information shall not be 
displayed on the screen of the POS 
terminal except for balance-only inquiry 
terminals; 

(ii) PINs shall not be displayed at the 
terminal; and 

(iii) PIN encryption shall occur from 
the point of entry in a manner which 
prevents the unsecured transmission 
between any point in the system. 


( 8 ) Performance Bonding. The State 
agency may require a performance bond 
in accordance with $ 277.8 of this 
chapter or utilize other contractual 
clauses it deems necessary to enforce 
the requirements of this section. 

(9) Minimum Transaction Set At a 
minimum, the State agency shall ensure 
that the EBT system, including third 
party processors and retailers driving 
their own terminals, is capable of 
providing for authorizing or rejecting 
purchases, refunds or customer credits, 
voids or cancellations, key entered 
transactions, balance inquiries and 
settlement or close-out transactions. 

(i) Concentrator Bank 
Responsibilities. The concentrator bank 
shall be a Federally insured financial 
institution or other entity acceptable to 
the Federal Reserve which has the 
capability to take retailer credits and/or 
debits, obtained from the EBT system 
operator, and transmit them to the ACH 
network operated by the Federal 
Reserve or through another process for 
crediting retailers approved by FNS. 
Transmittal shall be by tape or on-line 
in a format suitable for the Automated 
Clearinghouse (ACH) or as approved by 
FNS. 

(1) The minimum functions of the 
concentrator bank are: 

(1) Preparing a daily ACH tape or 
other crediting process approved by FNS 
with information on benefits redeemed 
and creditable to each retailer, 

(ii) Transferring the ACH tape or other 
crediting process approved by FNS to 
the Federal Reserve or other entity 
approved by FNS; 

(iii) Initiating and accepting 
reimbursement from the appropriate 
U.S. Treasury account via the Payment 
Management System of the U.S. 
Department of Health and Human 
Services (HHS) or other payment 
process approved by FNS. At the option 
of FNS, the State agency may designate 
another entity as the initiator of 
reimbursement for food stamp 
redemptions provided the entity is 
acceptable to FNS and HHS; 

(iv) Cooperating in the reconciliation 
of discrepancies and error resolution 
when necessary. 

(2) With the approval of FNS, another 
procedure, other than the ACH system, 
may be utilized to credit retailer 
accounts and/or debit FNS’ account, if it 
meets the needs of FNS and the EBT 
system. 

(3) The State agency shall be liable for 
any errors in the creation of the ACH 
tape or its transmission. The State 
agency may transfer the liability 
associated with creation of the ACH 
tape, its transmission or another 
crediting process approved by FNS as 


appropriate to the EBT system operator 
or the concentrator bank. Appropriate 
system security administrative and 
operational procedures shall be 
instituted in accordance with paragraph 
(h)(3) of this section. 

(j) Reconciliation and Management 
Reporting. The EBT system shall provide 
reports and documentation pertaining to 
the following: 

(1) Reconciliation. Reconciliation 
shall be conducted and records kept as 
follows: 

(1) Reconciliation of benefits posted to 
household accounts on the central 
computer against benefits on the 
Issuance Authorization File; 

(ii) Reconciliation of individual 
household account balances against 
account activities on a daily basis; 

(iii) Reconciliation of each individual 
retail store’s food stamp transactions 
per POS terminal and in total to deposits 
on a daily basis; 

(iv) Verification of retailer’s credits 
against deposit information entered into 
the ACH network; 

(v) Reconciliation of total funds 
entered into, exiting from, and remaining 
in the system each day; 

(vi) Maintenance of audit trails that 
document the full cycle of issuance from 
benefit allotment posting to the State 
issuance authorization file through 
posting to point-of-sale transactions at 
retailers through settlement of retailer 
credits. 

(2) Management Reports. The State 
agency shall require the EBT system to 
provide reports that enable the State 
agency to manage the system. The 
reports shall be available to the State 
agency or FNS as requested on a timely 
basis and consist of: 

(i) Information on how the system 
operates relative to its performance 
standards, the incidence, type and cause 
of system problems, and utilization 
patterns. 

(ii) Information regarding transactions 
and other information specified by FNS 
during system development which is 
necessary to conduct compliance 
investigations. At a minimum exception 
reports shall be able to isolate 
transaction data by individual retailers 
and households. Exception reports shall 
be provided to the appropriate FNS 
Compliance Branch Area office on a 
quarterly basis. The Compliance Officer 
in Charge (COIC) shall be permitted to 
require that the reports be made 
available on either a more or less 
frequent basis. 

(3) Pilot Project Reports. The State 
agency shall provide quarterly reports 
as described in paragraph (c)(4) of this 
section during the pilot project. 
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(4) Program Reporting. When benefits 
are initially issued through an EBT 
system, the State agency shall report as 
required by FNS in 5 274.4 and in 
accordance with the FNS instructions 
specific to EBT issuances. 

(k) Federal Financial Participation. (1) 
The cost of administering statewide 
benefit issuance after implementation of 
the EBT system shall be funded at the 
regular Federal financial participation 
rate up to the level of the current coupon 
issuance costs, as prescribed in 
paragraph (c)(3) of this section. 

(2) The State agency may request 
enhanced funding for the development 
of EBT systems which are components 
of complete automated data processing 
systems to be developed in accordance 
with the provisions of 7 CFR 277.18(g). 

To be eligible for enhanced funding, the 
EBT system must be fully integrated 
with the complete ADP system. 

(3) Enhanced funding for coupon 
issuance activities that a State agency 
incurs on Indian Reservations and the 
enhanced funding provided in 
accordance with this paragraph for 
development of an EBT system shall be 
accommodated within the issuance cap. 

(4) The State agency shall comply 
with the provisions set forth under 7 
CFR 277.18 and appendix A of 7 CFR 
277.18 in determining and claiming 
allowable costs for the EBT system. 

(5) Access to system documentation, 
including cost records of contractors or 
subcontractors shall be made available 
and incorporated into contractual 
agreements in accordance with 

§ 277.l8(k) of this chapter. 

(6) The State agency shall adjust the 
issuance cap, once the cap is approved 
by FNS, as follows: 

(i) The food stamp case load utilized 
in estimating annual budgetary needs 
under the cap shall be adjusted 
quarterly by the number of cases 
actually issued benefits through the EBT 
system and the coupon issuance 
systems operating within the State. 
Quarterly costs adjusted by the number 
of food stamp cases actually issued 
benefits during the quarter shall 
accumulate by each Federal fiscal 
quarter until the close of the fiscal 
period to which it applies; 

(ii) The annual issuance cap 
adjustment shall be based on the 
percentage change in the Gross National 
Product Implicit Price Deflator index 
(GNP price deflator). The index is 
reported monthly by the U.S. 

Department of Commerce, Bureau of 
Economic Analysis. The percentage 
change shall be calculated from the 
percentage change in the index between 
the first quarter of the current calendar 
year and the first quarter of the previous 


year. This data will be made available 
to State agencies by FNS from the June 
report published by the Bureau of 
Economic Analysis. The case-month cap 
for subsequent Federal fiscal years shall 
be obtained by revising the previous 
year’s cap based on the most recent 
inflation information for that period. The 
State agency shall then multiply the 
revised issuance cap from the prior year 
by the percentage change in inflation 
indicated by the most recent GNP price 
deflator; 

(iii) The yearly amortized cost 
associated with pre-operational costs 
(i.e., design, development) shall be 
determined at the end of the assignment 
period established in accordance with 
paragraph (c)(3)(iv) of this section and 
assigned retroactively to the case-month 
costs of each prior year of operation. If 
such assignment puts the State agency 
over the issuance cap of all prior years 
of operation, claims shall be made as 
appropriate. 

(1) Re-presentation. The State agency 
shall ensure that a manual purchase 
system is available for use during times 
when the EBT system is inaccessible. 

(1) Under certain circumstances, when 
a manual transaction occurs due to the 
inaccessibility of the host computer and 
the transaction is rejected because 
insufficient funds are available in a 
household’s account, the State agency 
may permit the re-presentation of the 
transaction during subsequent months. 
At the State agency's option, re¬ 
presentation may be permitted within 
the EBT system as follows; 

(i) Re-presentation of manual 
vouchers when there are insufficient 
funds in the EBT account to cover the 
manual transaction may be permitted 
only under the following circumstances: 

(A) The manual transaction occurred 
because the host computer was down 
and authorization was obtained by the 
retailer for the transaction; or 

(B) The manual transaction occurred 
because telephone lines were down. 

(ii) Re-presentation of manual 
vouchers shall not be permitted when 
the EBT card, magnetic stripe, PIN pad, 
card reader, or POS terminal fails and 
telephone lines are operational. Manual 
transactions shall not be utilized to 
extend credit to a household via re¬ 
presentation when the household’s 
account balance is insufficient to cover 
the planned purchase. 

(iii) The State agency may debit the 
benefit allotment of a household during 
the first month following the insufficient 
funds transaction in the amount of $50. 

If the monthly allotment is less than $50, 
the State shall debit the account for $10. 
For each subsequent month, the 
deduction from the monthly allotment 


shall be the greater of $10 and 10 
percent until the re-presentation is 
completely repaid. 

(2) The State agency shall establish 
procedures for determining the validity 
of each re-presentation and subsequent 
procedures authorizing a debit from a 
household's monthly benefit allotment. 
The State agency may ask households to 
voluntarily pay the amount of a re¬ 
presented transaction or arrange for a 
faster schedule of payment than 
identified in paragraph (l)(l)(iii) of this 
section. 

(3) The State agency shall ensure that 
retailers provide notice to households at 
the time of the manual transaction that 
re-presentation may occur if there are 
insufficient benefits in the account to 
cover the transaction. The statement 
shall be printed on the paper voucher or 
on a separate sheet of paper. The State 
agency shall also provide notice to the 
household prior to the month when a 
benefit allotment is reduced when a re¬ 
presentation is necessary. Notice shall 
be provided to the household for each 
insufficient transaction that is to be re¬ 
presented in a future month. The notice 
shall be provided prior to the month it 
occurs and shall state the amount of the 
reduction in the benefit allotment. 

(4) The Department shall not accept 
liability under any circumstances for the 
overissuance of benefits due to the 
utilization of manual vouchers, including 
those situations when the host computer 
is inaccessible or telecommunications 
lines are not functioning. However, the 
State agency, in consultation with 
authorized retailers and with the mutual 
agreement of the State agency’s vendor, 
if any, may accept liability for manual 
purchases within a specified dollar limit. 
Costs associated with liabilities 
accepted by the State agency shall not 
be reimbursable. 

(5) The State agency shall be strictly 
liable for manual transactions that result 
in excess deductions from a household's 
account. 

(m) Ownership Rights and 
Procurement Requirements. (1) The 
State agency shall comply with the 
software and automated data processing 
equipment ownership rights prescribed 
under § 277.13 and § 277.18(1) of this 
chapter. 

(2) The State agency shall comply 
with the procurement standards 
prescribed under 5 277.18(j) of this 
chapter. Under service agreements, the 
procurement of equipment and services 
which will be utilized in a Food Stamp 
EBT system shall be conducted in 
accordance with the provisions set forth 
under S 277.18(f) of this chapter. 
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PART 276—STATE AGENCY 
LIABILITIES AND FEDERAL 
SANCTIONS 

6. In S 276.2, a new paragraph (b)(7) is 
added to read as follows: 

5 276.2 State agency liabilities. 

♦ * * * • 

lb) • * • 

(7) State agencies shall be held strictly 
liable for overissuances resulting from 
Electronic Benefit Transfer system 
errors and unauthorized account 
activities. Such overissuances shall 
include but not be limited to: 
Overissuances to household accounts 
that are accessed and used by 
households, replacement benefits to a 
household’s account due to authorized 
use of the benefits in a household's 
account, benefits drawn from an EBT 
account after the household has 
reported that the EBT card is lost or 
stolen to the State or its agent, overdraft 
situations due to the use of manual 
back-up procedures approved by the 
State agency, overcredits to a retailer 
account and transfer of funds to an 
illegitimate account. 


PART 277—PAYMENTS OF CERTAIN 
ADMINISTRATIVE COSTS OF STATE 
AGENCIES 

7. In § 277.18: 


a. A new sentence is added after the 
first sentence in paragraph (c)(1) 
introductory text; 

b. A new sentence is added after the 
last sentence in paragraph (c)(2)(ii)(A); 

c. A new sentence is added after the 
last sentence in paragraph (c)(2)(ii)(B); 

d. Two new sentences are added after 
the last sentence in paragraph 
(c)(2)(ii)(C); 

e. A new sentence is added after the 
last sentence in paragraph (d)(l)(v). 

The additions read as follows: 

§ 277.18 Establishment of an Automatic 
Data Processing (ADP) and Information 
Retrieval System. 

***** 

(C) ♦ * * 

(1) # * However, a State agency 
shall obtain prior written approval from 
FNS for the acquisition of ADP 
equipment or services to be utilized in 
an EBT system regardless of the cost of 
the acquisition. * • * 
***** 

( 2 ) * * * 

(ii) ‘ * * 

(A) * The State agency shall 

obtain prior written approval from FNS 
for Request for Proposals which are 
associated with an EBT system 
regardless of the cost 

(B) The State agency shall 
obtain prior written approval from FNS 


for contracts which are associated with 
an EBT system regardless of the cost 

(C) * * # Amendments to contracts 
for EBT systems shall be permitted 
within the approved funding cap. State 
agencies shall submit copies of any 
contract amendments or contract 
extensions to FNS with an 
accompanying analysis of the impact the 
changes would have upon the approved 
issuance cap. 

***** 

(dj ‘ * 

CD * * • 

(v) An estimate of total project 
cost for an EBT system shall not be 
required to be incorporated into the 
Planning APD budget. 


PART 278—PARTICIPATION OF 
RETAIL FOOD STORES. WHOLESALE 
FOOD CONCERNS AND INSURED 
FINANCIAL INSTITUTIONS 

7. A new 5 278.10 is added to part 278 
and reserved for future use. 

§276.10 lReserved] 

Dated: March 27,1992. 

George A Braley, 

Acting Administrator. 

[FR Doc. 92-7510 Filed 3-31-92; 8:45 am] 
BILLING CODE 4310-30-M 
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Titles revised as of January 1, 1992 editions: 

Title 


CFR Index* 

400-699 

700-899 

1-2 

900-999* 

1000-1059* 

3 (Compilation)* 

1060-1119 

1120-1199 

4 

1200-1499 

1500-1899* 

5 Parts: 

1900-1939 

1-699 

1940-1949* 

700-1199 

1950-1999* 

1200-End 

2000-End 

6 [Reserved] 

8* 

7 Parts: 

9 Parts: 

0-26 

1-199- 

27-45 

200-End 

46-51 


52 

10 Parts: 

53-209 

0-50 

210-299 

51-199 

300-399 

200-399 (Cover only) 



400-499 

1-59 

500-End* 

60-139 

/ . 

140-199 

11 

200-1199 

1200-End 

12 Parts: 

1-199 

15 Parts: 

200-219 

0-299* 

220-299 

300-799* 

300-499 

800-End 

500-599 

600-End* 

16 Parts: 

0-149 

13 

150-999 

1000-End 

14 Parts: 


Projected April 1, 

1992 editions: 

Title 


17 Parts: 

1-199 

23 

200-239 

24 Parts: 

240-End 

0-199 

200-499 

18 Parts: 

500-699 

1-149 

700-1699 

150-279 

1700-End 

280-399 

400-End 

25 

19 Parts: 

26 Parts: 

1-199 

1 (§§ 1.0-1-1.60) 

200-End 

1 (§§ 1.61-1.169) 

1 (§§ 1.170-1.300) 

20 Parts: 

1 (55 1.301-1.400) 

1-399 

1 (§5 1.401-1.500) 

400-499 

1 (55 1.501-1.640) 

500-End 

1 (55 1.641-1.850) 

1 (55 1.851-1.907) 

21 Parts: 

1 (55 1.908-1.1000) 

1-99 

1 (55 1.1001-1.1400) 

100-169 

1 (5 1.1401-End) 

170-199 

2-29 

200-299 

30-39 

300-499 

40-49 

500-599 

50-299 

600-799 

300-499 

800-1299 

500-599 (Cover only) 

1300-End 

600-End 

22 Parts: 

27 Parts: 

1-299 

1-199 

300-End 

200-End (Cover only) 
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TABLE OF EFFECTIVE DATES AND TIME PERIODS-APRIL 1992 


dates, the day after publication is A new table will be published in the 

counted as the First day. first issue of each month. 

When a date falls on a weekend or 
holiday, the next Federal business day 
is used. (See 1 CFR 18.171 


Date of FR 

15 DAYS AFTER 

30 OAYS AFTER 

45 DAYS AFTER 

60 DAYS AFTER 

90 DAYS AFTER 

publication 

PUBLICATION 

PUBLICATION 

PUBLICATION 

PUBLICATION 

PUBLICATION 

April 1 

April 16 

May 1 

May 18 

June 1 

_June 30 

April 2 

April 17 

May 4 

May IQ 

June 1 

July 1 

April 3 

April 20 

May 4 

May 18 

June 2 

July 2 

April 6 

April 21 

May 6 

May 21 

June 5 

July 6 

April 7 

April 22 

May 7 

May 22 

June 8 

July 6 

April 8 

April 23 

May 8 

May 26 

June 8 

July 7 

April 9 

April 24 

May 11 

May 26 

June 8 

July 8 

April 10 

April 27 

May 11 

May 26 

June 9 

July 9 

April 13 

AprH 28 

May 13 

May 28 

June 12 

July 13 % 

April 14 

April 29 

May 14 

May 29 

June 15 

July 13 

April 15 

April 30 

May 15 

June 1 

June 15 

July 14 

April 16 

May 1 

May 18 

June 1 

June 15 

July 15 

April 17 

May 4 

May 18 

June 1 

June 16 

July 16 

April 20 

May 5 

May 20 

June 4 

June 19 

July 20 

April 21 

May 6 

May 21 

June 5 

June 22 

July 20 

April 22 

May 7 

May 22 

June 8 

June 22 

July 21 

April 23 

May 8 

May 26 

June 8 

June 22 

July 22 

April 24 

May 11 

May 26 

June 8 

June 23 

July 23 

April 27 

May 12 

May 27 

June 11 

June 26 

July 27 

April 28 

May 13 

May 28 

June 12 

June 29 

July 27 

April 29 

May 14 

May 29 

June 15 

June 29 

July 28 

April 30 

May 15 

June 1 

June 15 

June 29 

July 29 

- 


This table is used by the Office of the 
Federal Register to compute certain 
dates, such as effective dates and 
comment deadlines, which appear in 
agency documents. In computing these 
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Public Laws 


102d Congress, 2nd Session, 1992 






— 


Pamphlet prints of public laws, often referred to as slip laws, are the initial publication of Federal 
laws upon enactment and are printed as soon as possible after approval by the President. 
Legislative history references appear on each law. Subscription service includes all public laws, 
issued irregularly upon enactment, for the 102d Congress, 2nd Session, 1992. 

(Individual laws also may be purchased from the Superintendent of Documents, Washington, DC 
20402-932& Prices vary. See Reader Aids Section of the Federal Register for announcements of 
newly enacted laws and prices). 


Superintendent of Documents Subscriptions Order Form _« 

Charge your order. '.jfhiif&k "vio 
It’s Easy! 

I_1 YES, enter my subscription(s) as follows: jo fax your orders (202) 512-2233 


Order Processing Code: 

* 6216 


subscriptions to PUBLIC LAWS for the 102d Congress, 2nd Session, 1992 for $119 per subscription. 


The total cost of my order is $__ International customers please add 25%. Prices include regular domestic 

postage and handling and are subject to change. 


(Company or Personal Name) (Please type or print) 

(Additional address/attention line) 


(Street address) 


(City, State, ZIP Code) 

(Daytime phone including area code) 


(Purchase Order No.) 

May we make your name/address available to 


YES 

other mailers? LH 


NO 

□ 


Please Choose Method of Payment: 

I I Check Payable to the Supe rintendent of Docume nts 
I I GPO Deposit Account * I 1 I I 1 1 J—I ~ [ 
I I VISA or MasterCard Account " 


MIT “1 TT 

i 1 1 LEJ 

(Credit card expiration date) 

Thank you for 
your order! 

(V92) 


(Authorizing Signature) 

Mail To: New Orders, Superintendent of Documents 


P.O. Box 371954, Pittsburgh, PA 15250-7954 
















































New Publication 

List of CFR Sections 
Affected 

1973-1985 

A Research Guide 

These four volumes contain a compilation of the “List of 
CFR Sections Affected (LSA)' for the years 1973 through 
1985. Reference to these tables will enable the user to 
find the precise text of CFR provisions which were in 
force and effect on any given date during the period 
covered. 

Volume I (Titles 1 thru 16).$27.00 

Stock Number 069-000-00029-1 

Volume II (Titles 17 thru 27).$25.00 

Stock Number 069-000-00030-4 

Volume III (Titles 28 thru 41).$28.00 

Stock Number 069-000-00031 -2 

Volume IV (Titles 42 thru 50).$25.00 

Stock Number 069-000-00032-1 


Superintendent of Documents Publications Order Form 


Orttr ProcmnQ Code 

*6962 

Please Type or Print (Form is aligned for typewriter use.) 


Charge your order: 

Its easy! _ 

To fax your orders and inquiries-(202) 275-2529 


Prices include regular domestic postage and handling and are good through 7/91. After this date* please call Order and 
Information Desk at 202-783-3238 to verify prices. International customers please add 25%. 


Qty. 

Stock Number 

Tide 

Price 

Each 

Total 

Price 

1 

021-602-00001-9 

Catalog-Bestselling Government Books 

FREE 

FREE 


















* 








Tbtal for Publications 



(Company or personal name) (Please type or print) 

(Additional address/attention line) 

(Street address) 

(City. State, ZIP Code) 

( _ ) __ 

(Daytime phone including area code) 

Mail To: Superintendent of Documents 
Government Printing Office 
Washington, DC 20402-9325 


Please Choose Method of Payment: 

I I Check payable to the Superintendent of Documents 
EH GPO Deposit Account 


-□ 


□ VISA or MasterCard Account 


n 


(Credit card expiration date) Thank f or your order! 


(Signature) 
















































Microfiche Editions Available... 


Federal Register 

The Federal Register is published daily In 
24x microfiche format and mailed to 
subscribers the following day via first 
class mail. As part of a microfiche 
Federal Register subscription, the LSA 
(List of CFR Sections Affected) and the 
Cumulative Federal Register Index are 
mailed monthly. 

Code of Federal Regulations 

The Code of Federal Regulations, 
comprising approximately 196 volumes 
and revised at least once a year on a 
quarterly basis, is published in 24x 
microfiche format and the current 
year’s volumes are mailed to 
subscribers as issued. 


Microfiche Subscription Prices: 

Federal Register: 

One year: $195 
Six months: $97.50 

Code of Federal Regulations: 

Current year (as issued): $188 



Superintendent of Documents Subscriptions Order Form 


* 6462 


□ YES, 


Charge your order. 

Its easy! 

Charge orrtofs may be lelechooed to the QPO order 
do* at (20?) 783-3238 from 8:00 a m. to 4 00 p m 
eastern time. Monday-Trktey (except holidays) 


please send me the following indicated subscriptions: 


24x MICROFICHE FORMAT: 

_Federal Register 

_Code of Federal Regulation* 


.One year $195 
-Current year $188 


_ Six months. $97.50 


1. The total cost of my order is $_All prices include regular domestic postage and handling and are subject to change. 

International customers please add 25%. 

Please Type or Print 


2 _ 

(Company or personal name) 


(Additional addrtss/attention line) 


(Street address) 


3. Please choose method of payment: 

□ Check payable to the Supe rintendent of Docume nts 
I I GPO Deposit Account I I I 1 T~I 1 1 ~ CD 
I I VISA or MasterCard Account 


(City, State, 21? Code) 


L 


JL 


(Credit card expiration date) 


Thank you for your order! 


(Daytime phone including area code) 


(Signature) 

4. Mail To: Superintendent of Documents, Government Priming Office, Washington, D.C. 20402-9371 


(Rev. 2/90) 
























Guide to 
Record 
Retention 
Requirements 

in the Code of 
Federal Regulations (CFR) 

GUIDE: Revised January 1, 1989 
SUPPLEMENT: Revised January 1, 1991 

The GUIDE and the SUPPLEMENT should 
be used together. This useful reference tool, 
compiled from agency regulations, is designed 
to assist anyone with Federal recordkeeping 
obligations. 

The various abstracts in the GUIDE tell the 
user (1) what records must be kept, (2) who must 
keep them, and (3) how long they must be kept. 

The GUIDE is formatted and numbered to 
parallel the CODE OF FEDERAL REGULATIONS 
(CFR) for uniformity of citation and easy 
reference to the source document. 

Compiled by the Office of the Federal 
Register, National Archives and Records 
Administration. 


Superintendent of Documents Publications Order Form 


Order Processing Code: 

« 6788 

□ YES , please send me the following: 


Charge your order. 

It's Easyt 

To fax your orders (202) 512-2250 


P3 



copies of the 1989 GUIDE TO RECORD RETENTION REQUIREMENTS IN THE CFR 
S/N 069-000-00020-7 at $12.00 each. 

_copies of the 1991 SUPPLEMENT TO THE GUIDE, S/N 069-000-00038-0 at $1.50 each. 


The total cost of my order is $_. International customers please add 25%. Prices include regular domestic 

postage and handling and are subject to change. 


(Company or Personal Name) (Please type or prim) 


(Additional address/attention line) 


(Street address) 


(City, State. ZIP Code) 


(Daytime phone including area code) 


(Purchase Order No.) 

YES NO 

May we make your name/address available to other mailers? EH EH 


Please Choose Method of Payment: 

□ Check Payable to the Superintendent of Documents 

I GPO Deoosit Account 1_1_1_1 

im-n 

EH VISA or MasterCard Account 

rrr i i i mirirn 

"J (Credit card expiration date) 

Thank you for 
your order! 

(Authorizing Signature) 

(12/91) 


Mail Tb: New Orders, Superintendent of Documents 
P.O. Box 371954, Pittsburgh, PA 15250-7954 














































The Federal Register 


Regulations appear as agency documents which are published daily 

in the Federal Register and codified annually in the Code of Federal Regulations 



The Federal Register, published daily, is the official 
publication for notifying the public of proposed and final 
regulations. It is the tool for you to use to participate In the 
rulemaking process by commenting on the proposed 
regulations. And it keeps you up to date on the Federal 
regulations currently in effect. 

Mailed monthly as part of a Federal Register subscription 
are: the LSA (List of CFR Sections Affected) which leads users 
of the Code of Federal Regulations to amendatory actions 
published in the daily Federal Register; and the cumulative 

Federal Register Index. 


The Code of Federal Regulations (CFR) comprising 
approximately 196 volumes contains the annual codification of 
the final regulations printed in the Federal Register. Each of 
the 50 titles is updated annually. 

Individual copies are separately priced. A price list of current 
CFR volumes appears both in the Federal Register each 
Monday and the monthly LSA (List of CFR Sections Affected). 
Price inquiries may be made to the Superintendent of 
Documents, or the Office of the Federal Register. 


Superintendent of Documents Subscription Order Form 


Order Processing Codr 

*6463 


□YES, 


Charge your order. 

Its easy! 



Charge orders may be telephoned to the GPO order 
desk at (202) 783-3233 from 8 00 a m to 4 00 p m. 
eastern ttme, Monday-Fnday (except hottays) 


please send me the following indicated subscriptions: 


• Federal Register 


Paper: 


.$340 for one year 
.$170 for six-months 


• 24 x Microfiche Format: 

_$195 for one year 

_$97.50 for six-months 


• Code of Federal Regulations 

• Paper 

_ $ 620 for one year 

• 24 x Microfiche Format: 

-$188 for one year 


• Magnetic tape: 

_$37,500 for one year 

_$18,750 for six-months 


• Magnetic tape: 

_$21,750 for one year 


1. The total cost of my order is $-All prices include regular domestic postage and handling and are 

subject to change. International customers please add 25%. 

Please Type or Print 


2 ._ 

(Company or personal name) 


(Additional address/attention line) 

(Street address) 


3. Please choose method of payment: 

EH Check payable to the Superintendent of 
Documents _ 

EH GPO Deposit Account 1 I 1 I I 1 1 1 —I I 

EH VISA or MasterCard Account 


(City, State, ZIP Code) 

(_I_ 

(Daytime phone including area code) 


_ Thank you for your order1 

(Credit card expiration date) 


(Signature) ( Rev . 2/90) 

4. Mail To: Superintendent of Documents, Government Printing Office, Washington, D.C. 20402-9371 











































































